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[1]

This is an appeal from a decision of the Environment Court in relation to a

proposed plan change – Plan Change 53 – to the Operative Waipa District Plan (“the
District Plan”). It raises essentially two issues:
a)

whether the Environment Court had jurisdiction to amend the District
Plan in a way which was not sought in the plan change as notified,
and which was not expressly sought by any submitter or further
submitter; and

b)

whether the way in which the Environment Court approached the
prohibition contained in s 74(3) of the Resource Management Act
1991 (“the Act”) subverts unchallenged objectives and policies
contained in the District Plan.

Relevant factual background

[2]

Plan Change 53 is a privately initiated plan change. It was initiated by

Bilimag Holdings Limited (“Bilimag”). It seeks to rezone an area of 6.08 ha situated
at 670 Cambridge Road, Te Awamutu from residential and rural zoning to general
zoning. It also seeks a number of changes to existing objectives, policies and rules
contained in the District Plan.
[3]

The overall purpose of the plan change is to provide for a large format retail

development (including a supermarket) on the subject site, which is situated
approximately 1.2 kms from the Te Awamutu town centre.
[4]

Bilimag requested the Waipa District Council (“the Council”) to undertake

the change to its District Plan pursuant to cl 21(1) in the First Schedule to the Act. It
lodged a draft plan change together with an evaluation made under s 32 of the Act.
[5]

The Council did not adopt the plan change under cl 25(2)(a). Rather it

accepted the request and proceeded to notify it under cl 25(2)(b) of the Act.

[6]

Bilimag did not lodge a submission. It was of course nevertheless entitled to

appear at the hearing before the Council – cl 29(3) of the First Schedule to the Act.
[7]

Various submissions were lodged, including a submission by The National

Trading Company of New Zealand Limited (“NTC”). NTC is a wholly-owned
subsidiary of Foodstuffs (Auckland) Limited (“Foodstuffs”).

Foodstuffs trades

under various banners including Pak’N Save, New World and Four Square. It is the
proposed tenant of the supermarket space which would be enabled by the plan
change. NTC, in its submission supported the change, claiming that it is consistent
with the purpose and principles of the Act, that it will benefit the economic and
social well-being of the Te Awamutu community and that any adverse effects are
mitigated through conditions and the proposed rules. No changes to the wording of
the plan change were sought.
[8]

A submission was also lodged by the appellant – General Distributors

Limited (“GDL”).
(“Progressive”).

GDL is a subsidiary of Progressive Enterprises Limited
Progressive also trades under various banners including

Countdown, Woolworths and Fresh Choice. It owns and operates one of the two
existing supermarkets in Te Awamutu, which trades under the Woolworths banner.
The other supermarket trades under the Fresh Choice banner. It is independently
operated but is supplied by Progressive. GDL’s submissions asserted that the plan
change will not promote sustainable management, that it will not promote the centre
based planning framework contained in the District Plan and it will undermine the
District Plan’s integrity and coherence.
[9]

Thus the scene was set for yet another supermarket tussle without which

planning and resource management law in this country would be so much the poorer.
[10]

Round one was before the Council through its Regulatory Committee (“the

Committee”). It held a hearing and issued its decision on 19 December 2006. The
Committee recorded in its decision that it heard a substantial amount of technical and
expert evidence, particularly in relation to economic effects on the Te Awamutu
town centre. Substantial submissions were presented by both NTC and GDL. In the
event the Committee was satisfied that the proposed plan change would promote the

sustainable management of natural and physical resources, and that it was in
accordance with the purpose of the Act. It concluded that its effects would be minor,
and in particular that the recognition and protection of the town centre afforded by
the Plan would not be compromised by adoption of the plan change. The Council
through the Committee resolved that the plan change should be approved, with some
relatively minor modifications.
[11]

Round two was before the Environment Court. Bilimag, NTC and GDL all

appealed. There were two s 274 parties – Thornbury Properties Limited and Transit
New Zealand. Bilimag sought minor changes to some aspects of the plan change
approved by the Council. NTC also sought changes to the plan change. GDL,
supported by Thornbury Properties Limited, sought that the Council’s decision be
overturned and that the proposed plan change be declined.
[12]

In the event the appeals by Bilimag and NTC were settled by consent with

the Council, and on the first day of the hearing consent documentation was filed. An
amended version of the plan change incorporating the amendments made by the
Council in its decision and further agreed changes was also filed. GDL did not
consent and it submitted that the Environment Court had no jurisdiction to approve
some of the changes the other parties had agreed.
[13]

GDL’s appeal proceeded to a hearing. It was heard over a period of some 20

days, spread over five separate periods, commencing in November 2007 and
concluding in February 2008. The Environment Court issued its decision on 8 June
2008. Subject to one minor change, it approved the plan change in the form agreed
by Bilimag, NTC and the Council. It considered that any effects on the Te Awamutu
town centre will be no more than minor. It dismissed GDL’s appeal.
[14]

GDL has appealed to this Court and round three has been heard by me.

GDL’s appeal raises five points of law – four of which are interrelated. NTC and
Bilimag appear having given notice under s 301 of the Act.
[15]

I will outline the relevant details of the District Plan and the proposed plan

change before turning to the points raised on appeal.

The District Plan

[16]

The District Plan became operative on 1 December 1997. It uses zoning to

identify areas within the district suitable for various groups of activities, and then
sets performance standards and assessment criteria to control and manage the
environmental effects of activities occurring within the zones.
[17]

There are two substantial towns in the district – Cambridge and Te Awamutu.

As the Environment Court noted at [8] of the decision under appeal, for commercial
activities within these towns there are only two zones – namely the town centres
zone and the general zone.
[18]

In Te Awamutu, the town centres zone comprises seven blocks of land in the

centre of the town. It is largely surrounded by the general zone, although there are
isolated pockets of general zoning which are not immediately contiguous to the town
centre zone. There are then industrial, residential and rural zones beyond the general
zone.
[19]

The zone statement for the town centres zone records that the zone contains

concentrations of the most visitor and employee intensive activities such as retailing,
personal services and offices. The broad strategy is to concentrate visitor-intensive
activities – particularly retailing – in the defined central area, and to discourage the
spread of visitor-intensive activities in the surrounding general and residential zones.
Performance standards for the zone recognise the need to maintain a high standard of
amenity for the large numbers of people working in and visiting the town centre.
[20]

Relevant objectives and policies contained in the operative plan include the

following:
a)

Objective C01
To sustainably manage the resources embodied in the central areas of
the main towns in the District so that they efficiently meet community
needs.

b)

Objective C03
To ensure minimal adverse effects of commercial activities on other
activities, on people, and on the wider environment.

c)

Objective C04
To manage the development and redevelopment of the town centres in
a way which enhances environmental quality and meets community
outcomes.

d)

Policy C03
To require the containment of visitor-intensive activities (particularly
retailing) in defined ‘core’ areas (the Town Centres Zone) of
Te Awamutu and Cambridge.

e)

Policy C04
To allow a wide range of activities which benefit from central
locations in the area around the retail ‘core’ (‘General Zone’) in Te
Awamutu and Cambridge and Kihikihi town centre.

f)

Policy C06
To encourage energy efficiency by allowing intensive development in
town centre areas, and requiring concentration of visitor-intensive
activities, particularly retailing.

The Plan Change

[21]

As noted, the plan change seeks to rezone residential and rural zoned land in

Cambridge Road to general zone.

[22]

The executive summary in the public notice of the plan change stated as

follows:
The proposed changes to the objectives/policies for commercial activities
relate to:

[23]

•

Recognising that there maybe circumstances where commercial
activities could establish outside of town centres or surrounding general
zone areas.

•

Providing for commercial activities outside of town centres where it (sic)
can be demonstrated that any adverse effects on the environment of
these activities will be no more than minor.

•

Altering the prescriptive wording of some policies to provide a more
flexible approach to commercial activities outside of town centres.

•

Consequential amendments to policy explanations and the zone
statements for the town centre and general zones.

There are various references in the plan change document itself, and in the

s 32 report accompanying it, to the effect that adopting the plan change will have a
no more than minor effect on the environment in the Te Awamutu town centre.
[24]

As notified, the plan change did not seek to amend objectives C01, C03 or

C04. It did however seek to alter the explanation to objective C04. The proposed
alterations were as follows:
The broad strategy for sustainable management of the town centres in the
district is to consolidate visitor-intensive activities (particularly retailing) in
defined ‘core’ areas (Town Centres Zone) surroundedsupported by mixed
activity areas occurring for the wide range of activities which benefit from a
central location (General Zone) in any urban community.
It is recognised that there maybe circumstances (such as lack of
availability of suitably sized land parcels) where it is not possible for
proposed large scale commercial developments to be located in areas
surrounding the defined ‘core areas’. Council may consider the
extension of the General Zone to locations that do not surround the
Town Centres Zone.

[25]

The plan change as notified proposed a new objective C05 and accompanying

explanation to read as follows:
To provide for commercial activities outside the Town Centre zone where
there are social and economic benefits for the community and where it can

be demonstrated that any adverse effects on the environment of the town
centre concerned will be no more than minor.
Explanation
While visitor-intensive activity is generally to be concentrated in the Town
Centre zone there may be circumstances where other areas may be able to be
developed for commercial/mixed use activities without impacting on the role
or function of the town centre concerned. Council may consider the
establishment of visitor intensive activities in areas removed from the Town
Centre Zone (or surrounding General Zone) where it is demonstrated that
such activities will have no more than minor adverse effects on the town
centre concerned.

[26]

There were amendments to policy C03 and a new policy C04A was proposed.

The new policy and explanation was to read as follows:
To provide for commercial/mixed use activities in areas of the District which
do not form or surround existing town centres, to an extent that it can be
demonstrated that such activities will not undermine the role and function of
the town centres, as contained within the Town Centre Zone and the General
Zone areas surrounding the town centres of Cambridge and Te Awamutu.
Explanation
While commercial activities are generally to be concentrated in the Town
Centre Zone or the surrounding General Zone (policy C03, C012) there may
be circumstances where other areas may be able to be developed for
commercial/mixed use activities without impacting on the role or function of
the town centre concerned. Council may consider the establishment of
visitor intensive activities in areas removed from the Town Centre Zone (or
surrounding General Zone) where it is demonstrated that such activities will
have no more than minor adverse effects on a town centre concerned.

[27]

There were other amendments and alterations proposed, including to the

general zone statement, the town centres zone statement, and the rules.

The appeal

[28]

The appeal is brought pursuant to s 299 of the Act. The right of appeal

conferred by that section is limited to points of law.
[29]

It is a trite observation that this Court should be slow to interfere with

decisions of the Environment Court within its specialist area. To succeed GDL must
identify a question of law arising out of the Environment Court’s decision and then

demonstrate that that question of law has been erroneously decided by the
Environment Court – Smith v Takapuna CC (1988) 13 NZTPA 156.
[30]

The applicable principles were summarised in Countdown Properties

(Northlands) Limited v Dunedin City Council [1994] NZRMA 145 at 153. In that
case the full Court – Barker, Williamson and Fraser JJ – noted as follows:
… this Court will interfere with decisions of the Tribunal only if it considers
that the Tribunal (a)

Applied a wrong legal test; or

(b)

Came to a conclusion without evidence or one to which, on the
evidence, it could not reasonably have come; or

(c)

Took into account matters which it should not have taken into
account; or

(d)

Failed to take into account matters which it should have taken into
account.

See Manukau City v Trustees Mangere Lawn Cemetery (1991) 15 NZTPA
58, 60.
Moreover, the Tribunal should be given some latitude in reaching findings of
fact within its areas of expertise. See Environmental Defence Society Inc v
Mangonui County Council (1988), 12 NZTPA 349, 353.
Any error of law must materially affect the result of the Tribunal’s decision
before this Court should grant relief. Royal Forest & Bird Protection
Society Inc v W A Habgood Limited (1987), 12 NZTPA 76, 81-2.

[31]

These observations have been cited and followed in numerous cases and I

adopt them for the purposes of this appeal.
[32]

I will address the jurisdictional issue first – namely whether or not the

Environment Court had jurisdiction to amend the District Plan in a way which was
not sought in the plan change as notified and which was not expressly sought by any
submitter or cross submitter – and then deal with the Environment Court’s approach
to the trade competition prohibition under s 74(3), and whether that approach
subverted unchallenged objectives and policies in the District Plan.

Jurisdiction of the Environment Court to amend District Plan

Explanation to objective C04 – the Council’s and the Environment Court’s decisions

[33]

GDL focused on the explanation to objective C04.

[34]

The Council decision on the explanation adopted the wording proposed in the

plan change as notified – see [24] above – with one exception. In the second line of
the second paragraph it deleted the word “possible” and replaced it with the word
“feasible”.
[35]

The provenance of that change is unclear.

It was not sought in any

submission, but counsel were agreed that nothing turns on it.
[36]

The notices of appeal filed in the Environment Court by NTC and Bilimag

sought that the explanation to objective C04 should be further amended, by adding
after the words “where it is not feasible” the words “or is inappropriate”.
[37]

The consent order submitted by Bilimag, NTC and the Council went beyond

the notices of appeal. It sought to delete the explanation to objective C04 in its
totality, and to replace it with the following:
The District Plan anticipates that visitor-intensive activities will generally be
located in the Town Centres zone. It is also recognised that there may be
circumstances when large scale visitor-intensive activities may be
appropriately located in the General zone including poor site availability in
the Town Centre zone or avoidance of adverse effects on Town Centre
amenity. It is therefore appropriate to provide for visitor-intensive activities
as permitted activities in the Town Centre zone and to complement that with
provision for consideration of large scale visitor-intensive activities in the
General zone.

[38]

It was this version of the explanation to objective C04 which was ultimately

approved by the Environment Court.
[39]

The Environment Court considered whether it had jurisdiction to make the

amendment. It referred to the decision of the full Court in Countdown Properties. It
also referred to the decisions in Vivid Holdings Limited (Re an application) [1999]

NZRMA 467, Royal Forest and Bird Protection Society Inc v Southland District
Council [1997] NZRMA 408, and Campbell v Christchurch City Council [2002]
NZRMA 332 at [20]. The Environment Court stated at [33] as follows:
The issue therefore is whether the changes where jurisdiction is challenged
seek to materially depart from the basic premise of the notified version of the
Plan Change and its supporting documentation. Or to put it another way,
whether the change sought falls "fairly and reasonably" or by "reasonable
implication" within the general scope of a submission and/or the proposed
plan as notified.

It then found at [45] as follows:
We find that the words "or [is] inappropriate" are within the Court's
jurisdiction. We consider the reworded phrase contained in the consent
documentation is sufficiently connected, all-be-it tenuously. The reworded
phrase is an iterative extension of the matters discussed at the Council
hearing and no one would be disadvantaged by the proposed amendment.

GDL’s appeal – jurisdiction to amend

[40]

The first question of law posed by GDL in the notice of appeal as question

3[a] is expressed as follows:
Is the Environment Court empowered to grant relief to an Applicant for a
plan change to amend the District Plan in circumstances where the relief
sought:

[41]

a)

was not included in the Notified Plan Change or associated
reportage;

b)

was not included in submissions on the Notified Plan Change
(including the submission by the Applicant);

c)

was not included in the Decisions version of the Plan Change; and

d)

materially affects the interpretation and application of unchallenged
objectives and policies of the District Plan.

The question widely expressed, but it was common ground that it is confined

to the explanation for objective C04 which the Environment Court ultimately
approved. The question is also not well worded – because it assumes propositions
which are open to debate – in particular that the amendment materially affects the
interpretation and application of the District Plan.

[42]

An additional question – question 3[g] – read as follows:
Was the Environment Court required to determine that sufficient retailing
opportunity existed in order to maintain objectives to focus attention entirely
on areas surrounding the Town Centre?

[43]

Although the connection between the two questions is not obvious – at least

to me – no separate argument was mounted by GDL in regard to question 3[g].
Rather this question was subsumed within the argument presented on question 3[a].

Submissions for GDL

[44]

GDL says that the specific explanation to objective C04 approved by the

Environment Court was not included in the plan change as notified.
[45]

Mr Gardner-Hopkins referred me to the various statutory provisions. He

pointed out that the request for the plan change was made pursuant to cl 21 in the
First Schedule to the Act. The Council accepted it, and proceeded to notify it under
cl 26. Pursuant to cl 29(1), Part 1 of the First Schedule applied. Any person was
able to make a submission to the Council on the proposed plan change – see cl 6.
Any submission was to be in the prescribed form; Form 5 in the Resource
Management (Forms, Fees, and Procedure) Regulations 2003. Inter alia that form
states that a submission should detail whether the submitter supports or opposes the
specific provisions, or “wish[es] to have them amended”. Notification was given by
the Council of the submissions – cl 7 – and there was then the opportunity for further
submissions – cl 8. A hearing was held by the Council – cl 8(b). It was required to
give its decision, including its reasons for accepting or rejecting the submissions – cl
10(1). There was then the appeal to the Environment Court – cl 14(1). That clause
provides that a person who made a submission may appeal.

Relevantly, cl 14(2)

provides as follows:
However a person may appeal under subclause 1 only if the person referred
to the provision or the matter in the person’s submission on the proposed
policy statement or plan.

[46]

The submission made on behalf of GDL was that the explanation to objective

C04 approved by the Environment Court had not been referred to in any submission.

[47]

Mr Whata submitted that the amendment reflected a major shift in emphasis.

He submitted that it:
a)

removes the policy thrust to consolidate retailing in core areas, unless
it is not possible to locate that activity in those areas;

b)

recognises largely unfettered circumstances when large scale visitor
activity may be appropriately located outside of the core areas;

c)

endorses provision for consideration of large scale visitor-intensive
activity outside core areas.

[48]

He submitted that the amendment had not been foreshadowed by the

submission process or subsequently until the appeal stage, and then only in the
consent order. He emphasised that the plan change had been overtly promoted:
a)

as having no impact on the broad strategy of consolidation of visitorintensive activity (particularly retailing) within the town centres zone;

b)

as continuing to protect the town centre from the adverse effects; and

c)

as a no risk plan change.

As he put it, if the explanation is changed, the public “could quite rightly claim to
have been played false …”, because members of the public would have had no
opportunity to have input into it, and could not have anticipated it.
[49]

He accepted that the amendment is a change to an explanation, but submitted

that it is still significant, and that explanatory notes can be relevant to the
interpretation of objectives and policies.
[50]

He referred to the case law to the effect that amendments to a plan cannot go

beyond the scope of what is fairly and reasonably raised in submissions on a plan
change, and submitted that, in the absence of a submission seeking a change to the
broad strategy of the District Plan, there was no jurisdiction for the Environment

Court to re-write the explanation to objective C04 and that the Court had erred in
doing so.

Submissions for the Council, Bilimag and NTC

[51]

Mr Lang for the Council submitted first that the amendment made by the

Environment Court to the explanation to objective C04 did not amount to a change
to the broad strategy contained in the District Plan. He argued that the amendment
was consistent with the plan change proposal when read as a whole, and that it was a
change that could reasonably have been anticipated to result from consideration of
the plan change proposal by the Council and by the Court. He referred specifically to
the suite of proposed changes to the objectives and policies, including the addition of
objective C05, and the addition of the further policy C04A. He submitted that these
changes clearly signalled an intention to expand the range of opportunities for
location of general zones to complement the town centres zone. He submitted that
the proposed changes have a common purpose and theme, namely to provide greater
flexibility in the strategy for managing visitor-intensive activity and development,
and that, in that context, the changes to the explanation to objective C04 are
consistent with the intent and theme of the proposed plan change, and could have
been anticipated as a potential outcome of the plan change process.
[52]

He also submitted that NTC had referred to the issue of location of large

format retailing in its submission. He referred in particular to paragraph 3.5 which
reads as follows:
Vehicle-orientated large format retailing is a legitimate form of retailing and
land use is best suited locations beyond the town centre.

As Mr Lang put it, the submission involved NTC in that issue and gave fair
indication to any reader that NTC might pursue the issue of the location of large
format retailing in the plan change process, in a way that assisted large format
retailing locating outside the town centre.
[53]

Much the same arguments were made by Mr Muldowney on behalf of

Bilimag, and Mr Clay on behalf of NTC.

Analysis

[54]

The promulgation of district plans and any changes to them is a participatory

process. Ultimately plans express community consensus about land use planning
and development in any given area. To this end the Act requires that public notice
be given by a local authority before it promulgates or makes any changes to its plan.
There is the submission/further submission process to be worked through. A degree
of specificity is required in a submission – cl 6 in the First Schedule and Form 5 in
the Regulations. Those who submit are entitled to attend the hearing when their
submission is considered and they are entitled to a decision which should include the
reasons for accepting or rejecting their submission. There is a right of appeal to the
Environment Court but only if the prospective appellant referred to the provision or
the matter in the submission – cl 14(2) of the First Schedule.
[55]

One of the underlying purposes of the notification/submission/further

submission process is to ensure that all are sufficiently informed about what is
proposed. Otherwise the plan could end up in a form which could not reasonably
have been anticipated resulting in potential unfairness.
[56]

There is of course a practical difficulty.

As was noted in Countdown

Properties at 165, councils customarily face multiple submissions, often conflicting,
and often prepared by persons without professional help. Both councils, and the
Environment Court on appeal, need scope to deal with the realities of the situation.
To take a legalistic view and hold that a council, or the Environment Court on
appeal, can only accept or reject the relief sought in any given submission would be
unreal.
[57]

The Act recognises this. Clause 14(2) requires only that the provision or

matter has been referred to in the submission.
[58]

In relation to amendments proposed to plan changes, the Court in Countdown

Properties formulated the following test at 166:
The local authority or Tribunal must consider whether any amendment made
to the plan change as notified goes beyond what is reasonably and fairly

raised in submissions on the plan change. … It will usually be a question of
degree to be judged by the terms of the proposed change and of the content
of the submissions.

[59]

In Royal Forest and Bird Protection Society Inc, Pankhurst J at 413 adopted

the Countown Properties test and went onto comment as follows:
… it is important that the assessment of whether any amendment was
reasonably and fairly raised in the course of submissions, should be
approached in a realistic workable fashion rather than from the perspective
of legal nicety.

[60]

This approach requires that the whole relief package detailed in submissions

be considered when determining whether or not the relief sought is reasonably and
fairly raised in the submissions – see Shaw v Selwyn District Council [2001] 2
NZLR 277 at [44].
[61]

Here the change to the explanation to objective C04 was not specifically

sought in any submission or further submission. NTC’s submission supported the
plan change, and highlighted the features of large format retailing which potentially
make it inappropriate within the Town Centres zones. It did not however seek to
change the explanation to objective C04. The submission as a whole did not contain
anything which approximates the wording or the approach contained in the proposed
explanation. Rather the submission endorsed the plan change as notified, recorded
that it incorporated “appropriate provisions”, and sought that it be approved without
amendment. In my view it cannot be said that the change to the explanation to
objective C04 falls fairly and reasonably within the scope of NTC’s submission.
[62]

Nor in my view is the change to the explanation signalled in the proposed

plan change as notified.

I accept Mr Lang’s argument that the change to the

explanation is consistent with the overall tenor of the plan change, and in particular
with new objective C05 and new policy C04A. That broad consistency however did
not to my mind signal to the public that the explanation to objective C04 might be
altered in the way ultimately approved by the Environment Court. Members of the
public reading the public notice of the plan change, and the summary of submissions
on it, were entitled to assume that no amendment was proposed or sought to the
explanation to objective C04 beyond that signalled in the plan change as notified.

[63]

In my view councils, and the Environment Court on appeal, should be

cautious in making amendments to plan changes which have not been sought by any
submitter, simply because it seems that there is a broad consistency between the
proposed amendment and other provisions in the plan change documentation. In
such situations it is being assumed that the proposed amendment is insignificant, and
that it does not the affect the overall tenor of the plan change. I doubt that that
conclusion should be too readily reached. Lawyers and planners will often seek to
bolster their arguments by reference to particular provisions contained in a plan, and
that it is difficult in advance to predict how significant or otherwise certain passages
or words in a plan may prove to be. To reason that an amendment can be made
because it is consistent with the broad tenor of a plan change, begs the question –
why is it being belatedly sought by one side and why is being resisted by the other?
[64]

It is ultimately a question of degree, and perhaps even of impression, but in

my view the Environment Court erred when it found that the explanation contained
in the consent documentation was sufficiently connected to the plan change and the
submissions to warrant its approval. There is nothing in either the change or the
submissions to establish that connection. Moreover, I cannot see that the re-worded
explanation is an “iterative extension” of matters discussed at the Council hearing as
suggested by the Environment Court. Even if it were, I do not consider that this
permitted the amendments approved by the Environment Court. Notwithstanding an
obiter passage in Countdown Properties at 167 which might suggest to the contrary,
in my view what was discussed at the Council hearing is irrelevant when considering
whether or not there is jurisdiction to approve an amendment to a plan change.
Rather it is the terms of the proposed change and the content of submissions filed
which delimit the Environment Court’s jurisdiction. What occurred at the Council or
the Environment Court hearing and whether or not anyone would be disadvantaged
by the amendment are matters more appropriately addressed by the Environment
Court when it is considering whether or not s 293 of the Act should be invoked.
[65]

In my view the Environment Court did not have jurisdiction as a matter of

law to approve the amendment to the explanation to objective C04.

[66]

The Council, Bilimag and NTC, argued that even if the Environment Court

did not have jurisdiction to amend the explanation, that any error it made in this
regard was immaterial, because the Court clearly signalled that it was prepared to
invoke its powers under s 293 to direct the Council to make the amendment.
Mr Whata submitted that the Environment Court’s indication at [53] that it would
not have hesitated to invoke s 293 was bound up with its approach to what he called
the “trade competition filter”. This leads directly to the other second key issue raised
by the appeal. I deal with this and then return to the s 293 point below at [102] to
[106].

Section 74(3) – trade competition – unchallenged objectives/policies

Section 74(3) – Environment Court’s decision

[67]

Having determined that it had jurisdiction to approve the amendment to the

explanation to objective C04, the Environment Court then went onto consider
whether or not it should approve the plan change.

It considered the relevant

statutory framework, and noted the submissions made by GDL. It then summarised
what it saw as the single crucial issue before it as follows:
Whether the plan change is the most appropriate way to enable large format
retailing having regard to the objectives and policies that seek to accord
primacy to the town centre.

[68]

It discussed the relevance of retailing effects and referred specifically to

s 74(3). It noted that it was common ground that flow on effects, or more precisely
the consequential social and economic effects, caused by a change in trading patterns
was a matter it must have regard to. It discussed what amount to consequential
social and economic effects by reference to the judgment of Randerson J in
Northcote Mainstreet Incorporated & Ors v North Shore City Council (2004) 10
ELRNZ 146. In considering the appropriate balance to be adopted when considering
these flow on effects, it referred to the Supreme Court decision in the same case,
which is reported as Discount Brands Ltd v Westfield (New Zealand) Limited [2005]
2 NZLR 597. In that case the Court found that effects must be “significant” before

they can properly be regarded as being beyond the effects ordinarily associated with
trade competition: at [120].
[69]

The Environment Court took the term “significant” to mean consequential

upon or beyond effects ordinarily associated with trade competition on trade
competitors.
[70]

It then considered the evidence before it and concluded inter alia that the

proposed new retailing centre which would be enabled by the plan change would not
have consequential flow on effects on the town centre either in the medium or long
term other than what could be expected by normal trade competition – see [142(iv)].
It concluded that the plan change was the most appropriate way to enable large
format retailing having regard to the unchallenged objectives and policies in the plan
that seek to accord primacy to the town centre.

GDL’s appeal – s 74(3)

[71]

GDL’s notice of appeal posed the following questions:
•

Was the Environment Court required by law (including s 74(3) of the
Act) to disregard any effect on the Town Centre ordinarily associated
with trade competition or expected by normal trade competition,
irrespective of the unchallenged objectives and policies of the District
Plan to protect the town centre?

•

What is the meaning of trade competition under s 74(3) of the Act?

And/or
•

Was the Environment Court required by law to have regard to all effects
on the Town Centre, including those effects ordinarily associated with
trade competition, where assessment of those effects is relevant to the
attainment of the unchallenged objectives and policies of the District
Plan referred to in paragraph 2(b)(i) – (iii) above?

And in particular:
•

Was the Environment Court required to assess the Plan Change against
any adverse impact it might have on the Town Centre, and the
unchallenged objectives and policies identified in the District Plan to
protect the Town Centre.

[72]

In addition, the notice of appeal queried whether the Environment Court

adopted an incorrect threshold of effects, and a wrong definition of the words “no
more than minor” contained in the plan, and alleged that its decision was irrational –
questions 3[f] and [h].
[73]

Mr Muldowney submitted that the errors are linked, and that they are capable

of being distilled down to one core proposition – namely the alleged subversion of
the unchallenged objectives and policies of the District Plan via collateral operation
of the trade competition ban. Mr Whata expressly accepted that this analysis was
correct. I therefore deal with all of these alleged errors together.

Submissions for GDL

[74]

GDL submitted that the most important matter for the Environment Court to

determine was whether the proposed new centre would have a more than minor
effect on the town centre. It noted the Environment Court’s conclusions that the
distributional effects of the proposed new centre would have no effect on the town
centre “other than what could be expected by normal trade competition” – [141] –
and that the new centre would not have consequential flow on effects on the town
centre in either the medium or long term “other than what could ordinarily be
expected by normal trade competition” – [142(iv)].

Mr Whata referred to the

passage from the decision of Blanchard J set out below at [89], and then went on to
submit that context is everything. He argued that in the present case, there were
unchallenged objectives and policies in the District Plan which seek to accord
primacy to the town centre, and which embrace a broad strategy of consolidation of
visitor intensive activities in the town centre. He submitted the Environment Court
should have assessed the effects of the plan change against any adverse impact it
might have on the town centre, and against these unchallenged objectives and
policies. He relied on a passage in the judgment of Elias CJ in Discount Brands at
[17]. He submitted that in the circumstances, it was erroneous and contrary to the
explicit objectives of the District Plan to disregard effects that materially reduce the
visitor intensive activity in the core areas, and affect the primacy of the town centre
as the focal point for visitor intensive activities.

[75]

Further, he submitted that there is nothing in s 74(3) that requires the Court to

disregard effects that are relevant to the attainment of legitimate resource
management purposes as manifested in unchallenged objectives and policies. He
submitted that the words “trade competition” used in s 74(3) mean the operation of
the market, comprising producers, retailers, and consumers of goods, and that the
prohibition on having regard to trade competition does not prevent consideration of
adverse effects on the environmental quality of town centres, if the district plan
identifies that value as being important to the community. It was his submission that
the section does not require effects “ordinarily associated with” or “expected by
normal” trade competition to be disregarded; rather it requires that “trade
competition” be disregarded. It was asserted that trade competition ought not to be
given a meaning that is inconsistent with the attainment of sustainable management,
and that in the present context, due regard should have been given to the direct
impacts on visitor-intensive activity in the town centre, irrespective of the fact that
those impacts are ordinarily associated with trade competition. He submitted that the
Environment Court had failed to assess those direct impacts, because it relied on
what he called the “trade competition filter” derived from the passage in the
judgment of Blanchard J.

Submissions for the Council, Bilimag and NTC

[76]

Counsel for the Council, Bilimag and NTC variously argued that GDL’s

appeal attempted to subvert clear and express prohibition in s 74(3) against having
regard to trade competition.
[77]

It was submitted that the starting point is the wording in the section itself, and

that the Court, applying s 5(1) of the Interpretation Act 1999, should take a
purposive approach to the interpretation and application of the subsection. It was
said that GDL’s appeal attempts to subvert the prohibition by blurring the accepted
definition of trade competition, and suggesting that if the proposed objectives and
plan call for an assessment of any effects, then the s 74(3) prohibition should give
way to the proposed objective. It was submitted that the subsection is intended to
exclude trade competition (including its effects) from consideration. It was said that

the counterpart section, section 104(3)(a), has been consistently interpreted in this
manner, and that to exclude the effects of trade competition from consideration
would be inconsistent with the scheme of the Act. It was argued that the Courts have
recognised that limiting trade competition to effects solely on trade competitors is
unworkable, given the inter-relationship between trade competitors and their market.
It was argued that trade competition effects include both direct effects on trade
competitors, and the broader social and economic effects on those they serve, and
that the line is drawn at the point where those broader social and economic effects
become significant. Effects which do not reach the “significant” threshold have been
described by the Court as effects ordinarily associated with trade competition and
trade competitors, or effects normally associated with trade competition on trade
competitors.

It was submitted that there was no inconsistency between the

judgments of Elias CJ and Blanchard J, and that both were consistent with the
proposition that trade competition effects must be disregarded, and whether in the
context of a notification decision (as in Discount Brands) or in relation to a decision
whether or not to adopt a plan change. It was submitted that the Environment Court
had correctly applied Blanchard J’s significance test, that it had undertaken a
detailed analysis of the evidence, and properly concluded that no such effects arose.

Analysis

[78]

Section 74(3) provides as follows:
In preparing or changing any district plan, a territorial authority must not
have regard to trade competition.

It was introduced to the Act in 1997 by the Resource Management (Amendment) Act
1997.
[79]

There is a similar provision in s 104(3)(a) which provides that a consent

authority must not have regard to trade competition when considering an application
for a resource consent.

[80]

The original prohibition was contained in what was s 104(8). It was limited

to resource consent applications and it was in rather narrower terms. It read as
follows:
When considering an application for a resource consent a consent authority
shall not take into account the effects of trade competition on trade
competitors.

[81]

This provision was amended. It is now s 104(3)(a) and it is no longer

necessary that the effects of trade competition be on trade competitors before they
become an irrelevant consideration. The amendment widened the scope of the
subsection to trade competition per se regardless of who is affected. This was
acknowledged by the then Planning Tribunal in Affco v Far North District Council
No. 2 [1994] NZRMA 224 at 237.
[82]

Parliament has not seen fit to define the words “trade competition”, and in

my view wisely so. The words are ordinary English words, and they should carry
their ordinary and common sense meaning. They refer succinctly to the rivalrous
behaviour which can occur between those involved in commerce.
[83]

Mr Whata sought to argue that s 74(3) requires simply that “trade

competition” be disregarded – and not its effects. I agree with Mr Muldowney that
this is sophistry. The Act is effects based, and s 74(3) is in my view intended to
ensure that trade competition, and its effects, are not to be had regard to in preparing
or changing a district plan.
[84]

The base proposition has long been that planning law should not be used as

means of licensing or regulating competition – see Northcote Mainstreet
Incorporated at [52] and the cases there cited. These comments were referred to by
Blanchard J with apparent approval – see Discount Brands at [89].
[85]

Read literally, the prohibition in s 74(3) could cut across other provisions

contained in the Act, and in particular the purpose and principles of the Act set out in
Part 2.

[86]

The purpose of the Act is of course to promote the sustainable management

of natural and physical resources, and the words “sustainable management” inter alia
refer to the use and development of resources in a way which enables people and
communities to provide for their social and economic wellbeing. Further s 7 requires
all persons exercising all functions and powers under it to have particular regard to
the efficient use and development of natural and physical resources, and to the
maintenance and enhancement of amenity values.

These broad provisions are

backed up by the wide definitions given to the words “environment”, and “amenity
values” in s 2 of the Act.
[87]

The Courts have striven to give effect to the statutory prohibition, and to the

wider purposes and principles of the Act, by making it clear that it is only trade
competition and those effects ordinarily associated with trade competition, which are
required to be ignored under s 104(3)(a), and which cannot be had regard to when
preparing or changing a district plan under s 74(3). Effects may however go beyond
trade competition and become an effect on people and communities, on their social,
economic and cultural wellbeing, on amenity values and on the environment. In
such situations the effects can properly be regarded as being more than the effects
ordinarily associated with trade competition.
[88]

This proposition was discussed by the Supreme Court in Discount Brands

and in particular by Elias CJ and Blanchard J. At [89], Blanchard J noted as follows:
In his judgment in the High Court Randerson J observed that there was a
statutory policy that the Act was not to be used as a means of licensing or
regulating competition. Section 104(8) precluded a consent authority from
having regard to the effects of trade competition on trade competitors when
considering an application for a resource consent. But broader economic and
social impacts might flow if a proposal were to result in the decline of an
existing shopping centre to the extent that it would no longer be viable as a
centre, with consequent adverse effects on the community as a whole or at
least a substantial section of it:
Such effects might include the loss of investment in roading
and other infrastructure as well as the loss of amenity which
could result from the closure or serious decline in the
attractiveness or viability of the centre as a whole. Loss of
employment opportunities on a significant scale might also
qualify as adverse effects for these purposes. So too the
possibility that important community services associated

with shopping centres might cease to be appropriately
located to serve persons attracted to the shopping centre.

His Honour went on to confirm Randerson J’s description of the threshold at which
social and economic effects which may flow on from trade competition can become
relevant, namely when they go beyond those effects normally associated with trade
competition, and become significant. Blanchard J stated at [119] to [120] as follows:
[119] An important matter which the council’s Regulatory and Hearings
Committee needed to inform itself upon was the effect which the activity
proposed by Discount Brands might have on the amenity values of the
existing centres – on the natural or physical qualities and characteristics of
those areas that contributed to people’s appreciation of their pleasantness,
aesthetic coherence, and cultural and recreational attributes. The committee
was required to disregard the effects of trade competition from the Discount
Brands centre, since competition effects would have to be disregarded upon
the substantive hearing of the resource consent application. But, as
Randerson J said, significant economic and social effects did have to be
taken into account. Such effects on amenity values would be those which
had a greater impact on people and their communities than would be caused
simply by trade competition. To take a hypothetical example, suppose as a
result of trade competition some retailers in an existing centre closed their
shops and those premises were then devoted to retailing of a different
character. That might lead to a different mix of customers coming to the
centre. Those who had been attracted by the shops which closed might
choose not to continue to go to the centre. Patronage of the centre might
drop, including patronage of facilities such as a library, which in turn might
close. People who used to shop locally and use those facilities might find it
necessary to travel to other centres, thereby increasing the pressure on the
roading system. The character of the centre overall might change for the
worse. At an extreme, if the centre became unattractive it might in whole or
part cease to be viable.
[120] The Court of Appeal considered that only “major” effects needed to
be considered, since only then would the effect on the environment be more
than minor, in terms of s 94(2)(a). But in equating major effects with those
which were “ruinous” the Court went too far. A better balance would seem
to be achieved in the statement of the Environment Court, which Randerson
J adopted, that social or economic effects must be “significant” before they
can properly be regarded as beyond the effects ordinarily associated with
trade competition on trade competitors. It is of course necessary for a
consent authority first to consider how trading patterns may be affected by a
proposed activity in order that it can make an informed prediction about
whether amenity values may consequentially be affected.

[89]

GDL sought to rely on a passage at [17] in the judgment of Elias CJ in

Discount Brands. It was suggested that there was an inconsistency between the
judgments of Elias CJ and Blanchard J. The passage relied on reads as follows:

In context, therefore, the application in the present case had to be assessed
against any adverse impact it might have on the amenity values of existing
shopping centres, and the policies identified in the district plan to confine
business activities generally to centres within North Shore City identified by
the district plan. It required the “thorough evaluation” provided for by policy
4, designed in particular to consider the impact upon the amenity values of
the existing centres. And in policy 5 it looked to the “advocacy” of
community-based groupings in the identification and promotion of “the
essential qualities of individual centres”.

[90]

Particular emphasis was placed on the use of the words “any adverse impact”.

GDL submitted that the Environment Court in the present case should have assessed
the effects of the plan change against any adverse impact it might have on the town
centre.
[91]

In my view, the passage in the judgment of Elias CJ in Discount Brands at

[17] is not concerned with identifying the appropriate test for distinguishing between
effects that are to be considered under the Act, and effects which may not be
considered due to either ss 74(3) or 104(3)(a). The paragraph was concerned with
the analysis that was appropriate in Discount Brands, given the district plan
provisions there in issue. That is clear from the discussion of the district plan rules
which precedes the paragraph, and by the use of the words “in context” at the
beginning of the paragraph. It is apparent from other parts of her judgment that Elias
CJ shared the view expressed by Blanchard J that while the effect of trade
competition was irrelevant, other “wide ranging matters were required to be taken
into account” – see, e.g. [8]. I do not consider that there is an inconsistency as
asserted by GDL.
[92]

The views expressed by Blanchard J were agreed with and adopted by the

other Judges in the Court – see Keith J at [57], Tipping J at [142] and [150], and
Richardson J at [178] and [179]. They formed part of the ratio of the case, and they
are binding on the Environment Court and this Court.
[93]

It follows that s 74(3) does not preclude a territorial authority preparing or

changing its district plan, from considering those wider and significant social and
economic effects which are beyond the effects ordinarily associated with trade
competition. Indeed it is obliged to do so in terms of s 74(1).

[94]

Mr Whata sought to elevate GDL’s arguments by submitting that strict

application of the Discount Brands test would mean that district plans could not
provide for town centre consolidation, or prevent dispersal of commercial activity,
unless there was a serious decline. I do not consider that this argument has any
merit. Local authorities promulgating plans, or changing plans, must not have regard
to trade competition, or to the effects which are normally associated with trade
competition. The promotion of town centre consolidation, and the dispersal of
commercial activity however are legitimate resource management issues, because
they can raise significant social and economic concerns. Provision can properly be
made for them in district plans.
[95]

There is no set definition of those effects which are normally associated with

trade competition, or those which are significant. The examples cited by Randerson
J in Northcote Mainstreet Incorporated at [54], and by Blanchard J in Discount
Brands at [119], provide a useful benchmark against which to evaluate alleged
significant social and economic effects on a case by case basis.
[96]

In my view the Environment Court in the present case was required to

disregard trade competition and any effect on the town centre ordinarily associated
with or expected from normal trade competition. That is what is required by the
prohibition contained in s 74(3), as interpreted by the Supreme Court in Discount
Brands.
[97]

There are various objectives and policies contained in the District Plan which

seek to protect the existing town centre, and which recognise its importance to the
people and community it serves. Those objectives and policies are not inconsistent
with the prohibition contained s 74(3) for the reasons I have explained above.
[98]

GDL did rely on new objective C05, which seeks to provide for commercial

activities outside the town centre zone where there are social and economic benefits,
and where it can be demonstrated that any adverse effects on the environment of the
town centre concerned will be no more than minor. GDL claimed that this objective
sets the threshold, and that there is nothing in s 74(3) of the Act that requires the

Court to disregard effects that are relevant to the attainment of a legitimate resource
management purpose.
[99]

To my mind, GDL’s argument is flawed. The statutory prohibition is the

primary driver, and the wording contained in proposed objective C05 cannot
undermine the statutory prohibition. The reference to adverse effects in objective
C05 can only be a reference to relevant effects – i.e. those that are beyond the effects
of trade competition. There is nothing in the Act which allows a district plan to
modify the effect of s 74(3) in the way in which GDL contends. If Parliament had
intended that district plans should be determinative, it could have introduced s 74(3)
with the words, “subject to the rules in any district plan …”. This approach has been
taken in other provisions of the Act – see for example s 94D, which permits
notification requirements to be modified by district plan rules.
[100] In my view the Environment Court did not err in its approach to trade
competition issues.

It did not proceed on an erroneous definition of threshold

effects, and its decision cannot be said to be irrational.

Rather it made a full

assessment on the evidence before it, and it correctly applied s 74(3).

Materiality

[101] I have found the Environment Court erred when it concluded that it had
jurisdiction to approve the amendment to the explanation to objective C04.
[102] That however is not the end of that matter. The Environment Court went on
to observe as follows:
[52]
With regard to the possibility of applying section 293 of the Act is
concerned, we agree that section 293 should be used cautiously and
sparingly:
(a)

It deprives potential parties or interested persons of their
right to be heard by the local authority;

(b)

The Court has to discourage careless submissions and
references;

(c)

The Court has to be careful not to step into the arena - the
risk of appearing partisan is the great disadvantage of
inquisitorial methods.

[53]
However, if we are wrong with respect to our findings on the issue
of jurisdiction we would have no hesitation in invoking section 293 of the
Act. All of the matters contested reasonably arise out of the wording of the
Plan Change as modified in the decisions version and are part of the natural
progression of the planning process. There is unlikely to be any non-party
affected and no one would be disadvantaged.

[103] The Council, Bilimag and NTC argued that the Environment Court had in
fact exercised its discretion under s 293.
[104] I do not consider that that is the case. It is clear from the wording used by the
Environment Court that it was simply indicating that, but for its finding on the issue
of jurisdiction, it would have invoked s 293.
[105] Contrary to the submissions advanced for GDL, in my view the Environment
Court has approached the issue of trade competition, and the prohibition contained in
s 74(3) correctly, and there is nothing in its analysis which tainted its comments on
the application of s 293. The Environment Court’s preparedness to invoke s 293
provides an answer to the jurisdictional issue. The point becomes immaterial and I
therefore decline to remit the matter to the Environment Court.

Conclusion

[106] Accordingly, the appeal is dismissed. The Council, Bilimag and NTC are
entitled to costs. I direct that any application for costs is to be filed within 10
working days of the date of this judgment. Any response by GDL is to be filed
within a further 10 working days. Any final submissions in reply by the Council,
Bilimag and NTC are to be filed within a further five working day period. I will then
deal with costs on the papers filed, unless I require the assistance of counsel.

Wylie J
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Introduction
[1]

This appeal concerns the rezoning of rural land for residential development.

The land is a 21.4 hectare viticulture block sited on the urban periphery of Blenheim
and is in the vicinity of Omaka Aerodrome. The appellants are the New Zealand
Aviation Museum Trust and Marlborough Aero Club Incorporated.1
[2]

In April 2011, the second respondent, Colonial Vineyard Limited (Colonial),

requested a private plan change (PC59) to the Wairau Awatere Resource
Management Plan (WARMP) for rezoning of the site for residential development,
and amendment to or addition of some policies in the district plan, together with
consequential changes to methods of implementation. The only important policy
aspect of the change proposed by PC59, was an amendment to allow some relatively
high density residential development close to open spaces, thus expanding the scope
for residential development of the Colonial Vineyard site, as well as land elsewhere
to the south of the central business zone of Blenheim.
[3]

Colonial’s land as a site for proposed residential development, its setting and

its relationship with the land potentially affected by PC59, was described by the
Environment Court as follows:
[2]
… The site [of Colonial’s vineyard] is flat and is located south of
New Renwick Road between Richardson Avenue and Aerodrome Road, on
the periphery of Blenheim. It is west of the Taylor River which is about 100
metres away at its closest, and about 400 metres from the extensive reserves
and walking tracks of the Wither Hills. The site is currently planted with
Sauvignon Blanc grapes, and the north, south and east boundaries are lined
by olive trees.
[3]
The land opposite the site on the eastern and northern boundaries has
Residential zoning. The land to the south of the site is rural land owned by
the Carlton Corlett Trust.
It is currently in pasture and light
industrial/commercial development and likely future light industrial
development.
[4]
Further to the south, on more land owned by the Carlton Corlett
Trust, are the Omaka Aviation Heritage Centre and related aviation and
engineering activities, and a Car Museum. An airport used for general
aviation called “the Omaka airfield” adjoins the Omaka Museum site and is
to the southwest of the CVL site.

1

Together, the appellants.

[5]
The Omaka aerodrome was established in 1928 and contains what
are reputed to be the oldest set of grass runways in the country. The
Marlborough Aero Club Inc., which is based there, is one of the oldest flying
clubs in the country. Omaka is now the main airfield in Marlborough for
general (as opposed to commercial) aviation. Operations include helicopter
businesses for crop spraying and frost protection, pilot training and aircraft
repair work. Omaka is also the home of the Aviation Heritage Centre which
houses a superb collection of World War I aircraft and replicas and other
memorabilia. The grass runways and the adjacent workshops in the hangars
are of heritage value, whereas the helicopter operations and some of the
aircraft maintenance are parts of the “air transport” infrastructure.
[6]
The site and the airfield are about 600 metres apart at their closest.
The 55 dBA Ldn noise contour from the Omaka airfield currently crosses the
Carlton Corlett land in (approximately) an east-west line several hundred
metres south of the site as shown in the acoustic engineer,
Dr J W Trevathan’s Plan B. This contour is based on three months of data
recorded by Mr D S Park and includes helicopter noise abatement paths as
discussed later in this decision.
[7]
Blenheim’s urban area is to the north and east of the site. The
Wither Hills lie south, and to the west and northwest is the Wairau Plain,
principally covered in large-scale vineyards. Approximately 5 kilometres
northwest of the site is Marlborough’s main commercial airport at
Woodbourne.

[4]

PC59 was based on a report known as the Southern Marlborough Urban

Growth Strategy 2010 (SMUGS 2010), which had been commissioned by the first
respondent, Marlborough District Council (the Council). SMUGS 2010 identified an
urgent need for residential rezoning in the district and had examined different sites
that could be well suited for such development, including Colonial’s land. SMUGS
2010, as notified, had recommended that Colonial’s land be rezoned for residential
use. The Council concedes that, but for the effects of noise on the potential residents
and the restrictions that might be placed on the Omaka Aerodrome because of those
noise effects, the land had appeared suitable for residential use at that time – the only
real issue being whether the noise effects should prevent the rezoning. In this
respect, while workshops conducted for the SMUGS 2010 report had identified noise
as an issue, the available information was that Colonial’s land was entirely located
outside the 55dB contour and was therefore suitable for residential development.
[5]

Following the Christchurch earthquakes in 2010 and 2011, the Council

commissioned liquefaction reports for areas of land which had previously been
earmarked for employment uses. Significant liquefaction issues were apparently
identified and the Council says the needs of the region had then to be reassessed.

[6]

SMUGS 2010 was revised on the basis of the liquefaction reports and public

consultation and reissued as SMUGS 2013. It was adopted by the Council on
21 March 2013 and ultimately led to eight plan changes (namely, plan changes
64–71). As well as recognising the need to address the liquefaction risks, the
SMUGS 2013 noted the importance of Omaka Aerodrome as a regional resource and
recommended that Colonial’s land be earmarked for employment activities rather
than residential. This arose from a submission by Omaka interests and its airport
noise consultants. The basis for the change of direction is at the heart of the issues
between the parties. The Council says the SMUGS process represents considered,
region-wide integrated management. Colonial’s case is that nothing in the SMUGS
2013 revision “altered the clear suitability, and ranking of the Colonial land for
residential rezoning”.
[7]

On 31 July 2012, the Council accordingly declined Colonial’s application for

PC59 in its entirety, as not achieving the goals of the WARMP. The decision was
based on three aspects of planning integrity. These were first, the view that PC59
would lead to reverse sensitivity in terms of noise effects from the Omaka
Aerodrome.2 Second, that PC59 pre-empted the wider strategic planning assessment
the Council is currently undertaking as part of a review of the WARMP. In this
regard, the Council’s position is that, given the proximity of the site to the Omaka
Aerodrome, a comprehensive strategic planning exercise needs to be undertaken
rather than simply considering PC59 in isolation. Third, the Council was of the view
there was insufficient information regarding the intended layout and design of the
proposed development, and the potential adverse effects of poor urban design and
interface management on adjoining land uses.
The Environment Court decision
[8]

The Council’s decision to decline PC59 was appealed to the Environment

Court, which on 14 March 2014 granted the appeal. In approaching its task, the
Environment Court reminded itself that, under s 290 of the RMA, it stood in the
shoes of the local authority and thus was required to undertake a s 32 evaluation.

2

The term “reverse sensitivity” is used to describe the impact of a new use on established uses
nearby.

[9]

Before turning to analyse the evidence, the Court enquired of itself what

matters it needed to consider where a plan change was in issue. The Court then
embarked upon a comprehensive summary of those requirements, in light of the
major changes brought in by the Resource Management Amendment Act 2009 and
the interpretative application of those in the jurisprudence.
[10]

The Court then identified the relevant statutory provisions, the relevant plan

provisions, and the relevant authorities. At the centre of the appeal are the Council’s
functions under s 31(1) of the RMA. These are:
the establishment, implementation and review of objectives, policies, and
methods to achieve integrated management of the effects of the use,
development or protection of land and associated natural and physical
resources of the district and region;
the strategic integration of infrastructure with land use through
objectives, policies and methods; and
the control of the emission of noise and the mitigation of the effects of
noise.
[11]

As the Council is a unitary authority it is responsible, under ss 30 and 31 of

the RMA, for the preparation of planning documents in both its regional and district
functions. The Marlborough Regional Policy Statement (RPS) provides an overview
of the resource management issues in Marlborough and the policies and methods to
achieve integrated management of the natural and physical resources of the whole
region. Its purpose is to give strategic direction but it does not promulgate rules.
The strategic direction it provides is then given effect to through the WARMP.
Under s 75(3)(c) of the RMA, any district plan change must “give effect to” any
regional policy statement. Central to the appellants’ case is the Court’s interpretation
of policy 7.1.17.

[12]

The second key document is the WARMP, which is a combined plan prepared

by the Council to give effect to the RPS.3 The WARMP integrates the regional
coastal plan, the regional plan and the district plan. Its purpose is to promote
sustainable management through expanding on the key environmental issues
identified by the RPS and describe how the issues should be managed and the
standards met. Under s 75(4)(b) any district plan change “must not be inconsistent
with” a regional plan for “any matter specified” in s 30(1).

The Court’s

interpretation of policy 12.7.2.1.3 of the WARMP was also cited as being of central
relevance to the appellants’ case.
[13]

Having set out those documents in full, the Environment Court then stated the

questions it needed to answer in determining whether the proposed plan change
would achieve the purpose of the RMA by giving effect to it. These were posed as
follows:4
…

[14]

(ii)

What are the benefits and costs of PC59 and the alternatives?

(iii)

What are the risks of approving (or not) PC59?

(iv)

Does PC59 give effect to the RPS and is it the most appropriate
method for achieving the objectives of the WARMP?

(v)

Does PC59 achieve the purpose of the RMA?

(vi)

Should the result be different from the Council’s decision?

Having addressed each of these questions, the Court granted the appeal on the

following basis:
7.2

Should the result be different from the council’s decision?

[181] First, we have found the plan change meets more objectives and
policies of the WARMP than not. This finding is in contrast to the
Commissioners who found the goals of the WARMP would not be achieved.
[182] There was repeated reference in the evidence of the council’s
witnesses to PC59 not representing integrated management. That evidence
3

4

In accordance with s 80 of the Resource Management Act 1991, which provides that a local
authority may prepare, implement and administer a document that meets the requirements of two
or more of: (a) a regional policy statement; (b) a regional plan, including a regional coastal plan;
and (c) a district plan.
Colonial Vineyard Ltd v Marlborough District Council [2014] NZEnvC 55 at [22].

reiterated the findings of the Commissioners’ decision quoted above. We
have taken special care to identify and consider the relevant objectives and
policies of the district plan (the WARMP) and we find that PC59 is more
likely than not to achieve most of the relevant objectives, and to do so in a
generally integrated way.
…
[184] Second, the Commissioners’ decision is predicated on the
assumption that a (future) outer control boundary would cross the site
dividing it into the two areas identified by the Commissioners as ‘A’ and
‘B’. We do not consider that assumption is justified, because, as we have
stated, the location of any future outer control boundary depends on a
number of value judgements which we cannot (should not) make now.
[185] In fact, it was agreed by all parties that the noise contours provided
to the Commissioners were for too short a time period and were erroneous.
The 2038 timeline was agreed and the council accepted Mr Park’s data as
appropriate for projecting future noise levels. Mr Trevathan’s 2038 contour
with abatement paths is our preferred prediction although we accept it with
due caution especially since we share Mr Park’s scepticism that 30
helicopters will be using the Omaka airfield even by 2038.
[186] That analysis assumes that the Omaka airfield will continue to grow
as it has in the recent past. However, as NZS 6805 recognises, there is a
normative element to establishing where outer control boundaries should go.
That exercise of judgement under the objectives and policies of the district
plan and, ultimately under section 5 of the RMA requires us to consider
whether the Omaka airfield can, or should, develop at whatever pace supply
(under the Aero Club’s policies) and demand drive.
[187] It seems probable (and appropriate) that some constraints in growth
of the Omaka airfield – especially in helicopter numbers – will be
appropriate due to two constraints independent of development of the site.
These are the recent residential development east of the Taylor River, and the
requirements of the Woodbourne airfield as it grows. Mr Day stated that any
55 dB Ldn contour would expand on to the land east of the Taylor River well
before it reaches the site.
[188] Third, the Commissioners were influenced by the need for
“employment” land. While the obvious alternatives for the land are between
the proposed Residential zoning and the existing Rural zone, we accept that
the realistic alternatives for the site are residential versus some kind of
“employment” use in the sense discussed earlier.
[189] We have found that industrial zoning of the site is likely to be an
inefficient use of the resource. Nor would that inefficiency be sufficiently
remedied by consideration of the Omaka airfield.
[190] It would (also) be inefficient to block residential development of the
site because of perceived future reverse sensitivities of the Omaka airfield
sometime after 2030. That is for two reasons: first, the best estimate of the
55 dB Ldn contour in 2038 depends on helicopter growth (30 helicopters
operating out of the airfield) which we consider is unlikely; and secondly,
there are more than likely to be other constraints on such growth of Omaka

airfield use in any event – for example complaints from residents of the new
subdivision east of the Taylor River, and operational demands of the
Woodbourne airport as its operations increase in size and frequency.
7.3

Outcome

[191] Weighing all matters in the light of all the relevant objectives and
policies, we conclude comfortably that the scales come down on the side of
PC59 in general terms. We conclude that the purpose of the RMA and of the
WARMP are better met by rezoning the site part as Urban Residential 1 and
part as Urban Residential 2 as shown in the notified application subject to
any adjustments for services as described by Mr Quickfall in his evidence.

The appeal to the High Court
[15]

An appeal to the High Court from the Environment Court is governed by

s 299 of the Resource Management Act 1991 (RMA) and is confined to questions of
law. The onus of establishing any error or errors of law rests on the appellant.5
[16]

An error of law will only justify interference with a decision of the

Environment Court if it can be established that the Environment Court:6
(a)

applied a wrong legal test;

(b)

came to a conclusion without evidence or one to which, on evidence,
it could not reasonably have come;

(c)

took into account matters which it should not have taken into account;
or

(d)

failed to take into account matters which it should have taken into
account.

[17]

The weight to be afforded to relevant considerations is a question for the

Environment Court and is not a matter available for reconsideration by the

5
6

Smith v Takapuna City Council (1988) 13 NZTPA 156 (HC).
Countdown Properties (Northland) Ltd v Dunedin City Council (1994) 1B ELRNZ 150, [1994]
NZRMA 145.

High Court as a question of law.7

The Court will not therefore engage in a

re-examination of the merits of the case under the guise of a question of law.8
[18]

The role of this Court when hearing appeals from the Environment Court

pursuant to s 299 was aptly explained by Blanchard J in Stark v Waitakere City
Council:9
… the role of this Court is not to delve into questions of planning and
resource management policy. That is for the expert Tribunal to determine
based on its knowledge gained from its day to day experience and its
consideration of district and regional plans and submissions made to it in
respect of them. Judges of this Court, whether sitting alone or as a Full
Court, have no such expertise, nor have they the necessary background to be
able comfortably to deal with issues of policy in an individual case. Much
uncertainty and no doubt some anomalies would be created if this Court
were to embark upon an investigation of the appropriateness of policies
which have been endorsed or laid down by the Tribunal. The role of this
Court is to see that the statute, the district plan and the regional plan have
been correctly interpreted, i.e. that their language has been properly
understood and applied, to ensure that all relevant, and no irrelevant, matters
have been considered, that the decision of the Tribunal is properly based
upon the evidence before it and that the decision reached is "reasonable" in
the sense that it was one that could be arrived at by rational process in
accordance with a proper interpretation of the law and upon the evidence.
The weight to be attached to policy questions is for the Tribunal to
determine.

[19]

Where there has been an error of law, relief will not be granted unless it can

be established that the error materially affected the result of the Environment Court’s
decision.10
[20]

All of the above principles were recently summarised in the decision in

Simons Hill Station.11

7
8
9
10
11

Moriarty v North Shore City Council [1994] NZRMA 433 (HC).
Sean Investments Pty Ltd v Mackellar (1981) 38 ALR 363; Murphy v Takapuna City Council HC
Auckland M456/88, 7 August 1989.
Stark v Waitakere City Council [1994] 3 NZLR 614 (HC) at 617.
Royal Forest and Bird Protection Society Inc v W A Habgood Ltd (1987) 12 NZTPA 76 (HC) at
81–82; BP Oil NZ Ltd v Waitakere City Council [1996] NZRMA 67 (HC).
Simons Hill Station Ltd v Royal Forest and Bird Protection Society of New Zealand Inc [2014]
NZHC 1362.

The issues on appeal
[21]

The notice of appeal listed seven grounds of appeal. These grounds were

later distilled into eight issues:
(a)

Did the Court incorrectly interpret policy 7.1.17 of the RPS as
applying only to Woodbourne Airport?

(b)

Did the Court incorrectly treat policy 12.7.2.1.3 of the WARMP as a
district plan provision rather than a regional plan provision and fail to
consider whether PC59 is not inconsistent with that provision?

(c)

Did the Court incorrectly define the future environment?

(d)

Issues relating to PC59 and the Council’s function of integrated
management:
(i)

Did the Court err by adopting a quantitative approach rather
than a qualitative approach in its assessment of whether PC59
was in accordance with the Council’s function of integrated
management?

(ii)

Did the Court fail to properly assess the risk of acting or not
acting if there is uncertain or insufficient information?

(iii)

Did the Court fail to consider whether PC59 was in accordance
with the Council’s function of integrated management?

(iv)

Did the Court err in finding that there was no specific evidence
that Omaka was part of a finite physical resource?

(v)

Did the Court misinterpret policy 11.2.2.1.3?

Colonial’s case
[22]

It is Colonial’s case that no errors of law were made by the Environment

Court, subject only to the concession that the interpretation of the relevant plan
policies and their proper scope by the Court does constitute a question of law. Apart
from this, Ms Steven QC for Colonial submitted there was no clear exposition by the
appellant or the Council of an erroneous application of any of the statutory tests
required to be applied in an inquiry of the sort conducted by the Environment Court.
The appeal amounts to no more than a challenge to the weight afforded to various
relevant considerations and is an invitation to the Court on appeal to engage in a
re-examination of the merits of the case, an exercise it is precluded from
undertaking.
Did the Court incorrectly interpret policy 7.1.17 of the RPS as applying only to
Woodbourne Airport?
[23]

The appellants and the Council contend that the Court incorrectly interpreted

policy 7.1.17 of the RPS as applying only to Woodbourne Airport. The relevant
parts of policy 7.1.17 are set out in full below:
7.1.14 OBJECTIVE – COMMUNITY INFRASTRUCTURE
SUSTAINABLE WAY

IN A

Infrastructure is made up of those components which enable a
community to function. It includes land, air, and marine transport
systems, water and power supply, telecommunications, waste
disposal, and central and local government functions.
…
7.1.17 POLICY – AIR TRANSPORT
Enable the safe and efficient operation of the air transport system
consistent with the duty to avoid, remedy or mitigate adverse
environmental effects.
7.1.18 METHODS
(a) Recognise and provide for Marlborough (Woodbourne) Airport
as Marlborough’s main air transport facility for both military
and civilian purposes.
Marlborough Airport is an important link for air transport (for
passengers and freight) between Marlborough and the rest of
New Zealand and potentially overseas. Operation of the

airport for civilian and military purposes is an important
activity in Marlborough and it is appropriate that Council has a
policy which reflects this.
(b) Commercial and industrial activities which support or service
the air transport industry and defence will be provided for.
Facilities at Marlborough Airport and the associated RNZAF
Base Woodbourne are well developed to serve air transport and
military aviation needs. This policy recognises this and seeks to
promote commercial and industrial development and military
activities associated with air transport.
(c) Regulate within the resource management plans, land use
activities which have a possible impact on the safe and efficient
operation of air transport systems.
Urban development in the vicinity of Woodbourne Airport
should be discouraged where the use of land for such purposes
would adversely affect the safe and efficient operation of
aircraft and airport facilities. Some controls may be necessary
to ensure that activities to do not conflict with the safe and
efficient operation of aircraft operating into and out of
Marlborough. The resource management plans will also
provide for navigation aids within Marlborough which service
aircraft using the airport and for any aircraft generally in the
area.

[24]

The Court dealt with policy 7.1.17 in the following way. Having noted that

PC59 was required to give effect to the policy, the Court stated:12
It is noteworthy that the Woodbourne airport is identified as the main air
transport facility for Marlborough. The Omaka airfield is not expressly
mentioned. In his closing submissions for the council, Mr Quinn stated that
the Omaka airfield is regionally significant in respect of its provision of
general aviation functions since Woodbourne is primarily a commercial
airport for scheduled air services and some military activity. The RPS does
not support that submission. At best the significance of the Omaka airfield is
recognised at the policy level in the district plan (as we will see shortly). On
the other hand, the Omaka airfield does have heritage values – especially in
connection with the Aviation Heritage Centre – which we consider later.

[25]

Later in its decision, the Court summarised its conclusion that PC59 would

give effect to the RPS:13
… It would enhance the quality of life by supplying houses while not
causing adverse effects on the environment, and it would approximately
locate a type of activity (residential development) which would cluster with

12
13

Colonial Vineyard Ltd v Marlborough District Council, above n 4, at [27].
At [150].

housing to the north and east, reflect the local character and provide the use
of the river banks and beyond that, the Wither Hills.
The air transport policy in the RPS – which focuses on Woodbourne – would
not be affected.

[26]

As is evident from the above passage, the Court took the position that Omaka

Aerodrome was not a focus of the “air transport policy” as a matter of regional
significance in the RPS.
[27]

The appellants’ case is that the Court incorrectly interpreted the description

“air transport system” (which is not defined) as referring only to Woodbourne
Airport. Mr Davies advanced four arguments in support of this proposition.
[28]

First, Mr Davies submitted that the Environment Court’s interpretation of

policy 7.1.17 was inconsistent with its earlier factual finding at [5] of its judgment
that “the helicopter operations and some of the aircraft maintenance are parts of the
‘air transport’ infrastructure”.
[29]

Second, the term “air transport system” must include all three airports in

Marlborough; otherwise Woodbourne would have been singled out if the other two
were to be excluded. Further, in other parts of the policy, Woodbourne is explicitly
mentioned. For example, method 7.1.18(a) refers to “Marlborough (Woodbourne)
Airport as Marlborough’s main air transport facility for both military and civilian
purposes”. This is consistent with there being other air transport facilities that are
still part of the “air transport system”.
[30]

Third, policy 7.1.17 should be interpreted in light of the objective to “provide

for the safe and efficient operation of community infrastructure in a sustainable
way”. If the word “system” is interpreted narrowly as including only Woodbourne, a
significant part of the community infrastructure network would be left out.
[31]

Fourth, Omaka Aerodrome includes a range of resources for community

activities and businesses that must bring it within the ordinary meaning of
“community infrastructure” and “air transport system”.

[32]

Mr Davies submitted that by misinterpreting policy 7.1.17, the

Environment Court failed to “give effect” to the RPS, as it was required to do.14 The
allowance for additional housing close to Omaka Aerodrome could result in the
airfield being unable to avoid adverse effects on existing residential areas nearby and
this would result in unsafe and inefficient operation of air transport systems, contrary
to the RPS.
[33]

Colonial does not dispute that the Court was required to “give effect to” the

RPS, including policy 7.1.17. The central issue is whether the Environment Court
correctly interpreted that provision as providing protection for Woodbourne airport
only.
[34]

Policy 7.1.17 does not identify the ‘air transport system” with reference to

any particular named airport facility. For that reason, evidence was put before the
Court for the purpose of establishing as a matter of fact that Omaka Aerodrome is a
regionally significant infrastructure and implicitly part of the air transport system.
The Court rejected that argument, stating that, at best, the significance of the Omaka
Aerodrome is recognised at the policy level in the WARMP.
[35]

I am satisfied that the Environment Court correctly interpreted and applied

policy 7.1.17. It is important to read the provision as a whole. The starting point is
that infrastructure is made of those components which enable a community to
function, including land, air and marine transport systems.

The focus turns to

Woodbourne Airport, which is described as the main air transport facility for both
military and civilian purposes, and a number of methods for enabling the safe and
efficient operation of the air transport system are outlined. Each of these methods
provides specific guidance for achieving that objective, with reference only to
Woodbourne Airport.
[36]

The meaning to be taken from this content is that, at a regional policy level

at least, the drafters considered the purpose of enabling the safe and efficient
operation of the air transport system would be met by providing for Woodbourne
14

Environmental Defence Society Inc v New Zealand King Salmon Co Ltd [2014] NZSC 38,
[2014] 1 NZLR 593 at [132] at [77] and [91].

Airport. Ultimately, the appellants are trying to artificially read Omaka Aerodrome
into the plainly expressed meaning of policy 7.1.17. As Mr Steven submitted, if
policy 7.1.17 was meant to apply to another facility as part of the “air transport
system”, the statement of methods by which that policy is to be implemented would
be deficient, because it only directs regulatory provision for Woodbourne airport.
[37]

For completeness, I find that when the Court’s comment at [5] is placed in

context, it is clear that it does not constitute a definitive finding that Omaka
Aerodrome is part of the “air transport system”. The Court was merely contrasting
the grass runways and adjacent workshops in the hangars (which are of heritage
value), with the helicopter operations and some of the aircraft maintenance which
form part of the air transport infrastructure of the airfield.
Did the Court incorrectly treat policy 12.7.2.1.3 of the WARMP as a district
plan provision rather than a regional plan provision and fail to consider
whether PC59 is not inconsistent with that provision?
[38]

The appellants and the Council contend that the Court incorrectly treated

policy 12.7.2.1.3 as a district plan provision, rather than as a regional plan provision;
and that as a consequence, the Court failed to ensure PC59 is “not inconsistent” with
that provision as it was required to do under s 75(4)(b).
[39]

Chapter 12 of the WARMP is concerned with Rural Environments. The

relevant parts of Chapter 12 are set out in full below. Under the subheading “Airport
Zone”, 12.7.1 identifies as the relevant issue:
12.7.1 Issue
Recognition of the need for and importance of national, regional, and local
air facilities, and providing for them, whilst avoiding, remedying or
mitigating any adverse effects of airport activities on surrounding areas.

[40]

Of the following objectives and policies set out under 12.7.2, the appellants

place emphasis on policy 1.3:
12.7.2 Objectives and Policies
Objective 1
The effective, efficient and safe operation of the District’s airport facilities.

Policy 1.1
To provide protection of air corridors for aircraft using Marlborough,
Omaka, and Picton Airports through height and use restrictions.
Policy 1.2
To establish maximum acceptable levels of aircraft noise exposure around
Marlborough Airport and Omaka Aerodrome for the protection of
community health and amenity values whilst recognising the need to operate
the airport efficiently and provide for its reasonable growth.
Policy 1.3
To protect airport operations from the effects of noise sensitive activities.

[41]

The Court did not consider whether PC59 was “not inconsistent with” the

provisions in Chapter 12. Instead, it inquired of itself whether PC59 is the most
appropriate method for achieving the objectives of the WARMP. Having considered
the other policies relevant to PC59, the Court addressed Chapter 12 in the following
way:
[161] The Rural Environment section (Chapter 12) of the WARMP
recognises the importance of the airport zone(s) and the explanatory note
states that noise buffers surrounding the airport are the most effective means
of protecting the airport’s operation. The RPS also requires that buildings
and locations identified as having significant historical heritage value are
retained and as we have found Omaka airport to be a heritage feature this is
relevant in terms of its protection, especially with reference to section 6(f) of
the Act. We consider the covenant suggested as a mitigating measure by
CVL can assist in that regard so that the heritage operation – flights of old
aircraft – can continue and grow (within reason).
[162] While the objectives and policies of the WARMP give some
protection to Omaka there is a balance to be achieved with the activities that
might be affected by them. In summary we consider PC59 meets more
objectives and policies (especially the important ones) than not, and thus
represents integrated management of the district’s resources.

[42]

The appellants submitted that the Court was required to identify which

provisions of the WARMP are “regional plans” and ensure that the plan change is not
inconsistent with those policies. It was argued that the Court should not have
balanced the number of objectives and policies met by PC59 with those that did not.
Rather, the Court was required to assess whether PC59 was not inconsistent with
policy 12.7.2.1.3. The submission was that introducing noise sensitive residents into
close proximity with Omaka Aerodrome is inconsistent with that policy.

[43]

The submission in reply on behalf of Colonial was that the policies and rules

contained in Chapter 12 are capable of being construed as district plan provisions
(rather than regional plan provisions). Because the Court was inclined to treat the
provisions of the WARMP, which address Omaka Aerodrome as district plan
provisions, it did not then consider whether PC59 was inconsistent with Chapter 12
provisions. Instead the Court assessed whether or not, on balance, the plan change
implemented the objectives and policies of the WARMP. Colonial’s argument was
that a conclusion that policies are implemented by a proposal under s 32 is barely
different to a conclusion that the proposal is not inconsistent with those policies
under s 75(4)(b).
[44]

There are three issues to be determined. The first, whether the policies and

rules contained in Chapter 12 are district plan provisions or regional plan provisions,
can be dealt with briefly. Under s 75(4)(b) of the RMA, a district plan must not be
inconsistent with a regional plan for any matter specified in s 30(1) of the RMA.
One of the matters specified in s 30 is “the strategic integration of infrastructure with
land use through objectives, policies and methods”. Section 2 of the RMA defines
infrastructure for the purposes of s 30 as including “an airport as defined in s 2 of the
Airport Authorities Act 1996”. Section 2 of that Act defines an airport as:
... any defined area of land or water intended or designed to be used either
wholly or partly for the landing, departure, movement, or servicing of
aircraft; and includes any other area declared by the Minister to be part of
the airport; and also includes any buildings, installations, and equipment on
or adjacent to any such area used in connection with the airport or its
administration.

[45]

Chapter 12 is concerned with the integration of infrastructure with land use.

Applying these provisions, it is self-evident that policy 12.7.2.1.3 is a regional plan
provision.
[46]

The second issue is whether the Environment Court’s conclusion, that the

objectives of the WARMP are implemented by PC59, is “barely different” to a
conclusion that PC59 is not inconsistent with policy 12.7.2.1.3? I do not find that to
be so. As the Environment Court outlined, different legal standards apply to the
matters that must be considered.

[47]

Section 75(4)(b) requires the plan change to be “not inconsistent with” an

operative regional plan for any matter specified in section 30(1). However, the plan
change must also satisfy the section 32 analysis. This requires the Court to examine
the plan change, having regard to its efficiency and effectiveness, in order to
determine whether it is the most appropriate method for achieving the objectives of
the district plan. This examination must take into account the benefits and costs of
the proposed policies and methods, and the risk of acting or not acting, if there is
uncertain or insufficient information about the subject matter of the policies, rules or
other methods.
[48]

I am satisfied that whether a plan change is inconsistent with the district plan

is a distinct enquiry, that sits alongside the issue of whether, on balance, the plan
change implements more objectives and policies than not.
[49]

However, neither of these findings assists the appellants or the Council.

Objective 12.7.2 of the WARMP and its implementing policies required the Court to
undertake an assessment of fact as to whether any proposed land use protects or fails
to protect airport operations. That is exactly what the Court did and on balance I am
satisfied that the factual assessment undertaken by the Court supports a finding that
PC59 is not inconsistent with either Chapter 12 or the specific policy 12.7.2.1.3
contained therein.
[50]

It is necessary, however, to outline this factual assessment in some detail. The

Court enquired whether the site would be affected by future levels of aircraft noise
that might lead to constraints being placed on airport operations. The likely growth
of the Omaka Aerodrome was the crucial issue because existing operations would
not be affected. In assessing the likely growth of the Omaka Aerodrome, the Court
made a number of findings. First, it preferred the method of assessing aircraft noise
advanced by Colonial’s expert, Mr Park. It found the data produced by Mr Park to
be an appropriate base from which to project forward to the year 2038.15
[51]

Second, the Court preferred the growth rates used by Mr Park to calculate the

contours that would restrict the Aerodrome’s growth. Mr Park applied growth rates
15

Colonial Vineyard Ltd v Marlborough District Council, above n 4, at [122].

of 2.7 per cent and 6.6 per cent for fixed wing aircraft and helicopters respectively.
The Council expert applied a growth rate of 10 per cent for helicopters to his
projection. The Court accepted Mr Park’s view that 6.6 per cent would be adequate,
and noted that, although lower than the figure used by the Council’s expert, this rate
is still 50 per cent higher than the average growth rate per annum from 1993 to 2013.
The Court also noted that the planning consultant for the Council, Mr Foster,
considered the growth rate for fixed wing aircraft to be not unreasonable and the
growth rate for helicopters to be realistic.16
[52]

Having evaluated the evidence before the Court, the Environment Court

found the buffer between the site and the airport sufficient to address any potential
reverse sensitivity effects; and, further, the use of no complaints covenants able to
further mitigate any such potential effects. In other words, the site would not be
exposed to unacceptable noise from aircraft activity and the Aerodrome would not be
affected by Colonial’s development proposal.
[53]

Third, the Court remarked that, as a set, the contours are sufficient to indicate

what may occur in future;17 and regarded the contour provided by Dr Trevathon as
“the best indication of the likely (but still inaccurate) location of the 55 dB Ldn
contour in the vicinity of the site in 2038.18
[54]

The Court also accepted the view of Mr Day, that the contour would reach the

residential development at Taylor Pass before it reaches the site, and noted that one
of the principal threats to the sustainable use of Omaka Aerodrome arises from its
proximity to Woodbourne airfield. In accordance with those findings, the Court
expressed some scepticism that Omaka Aerodrome would in fact grow in accordance
with Dr Trevathon’s projection.
[55]

The Court then made two critical findings. First, that the distance between

the site and Omaka Aerodrome is sufficient to address any potential reverse
sensitivity effects; and second, that the use of no complaints covenants will further
mitigate any such potential effects.
16
17
18

At [124]–[128].
At [141].
At [138].

[56]

I accept Colonial’s submissions that the Court’s finding that Omaka

Aerodrome and Colonial’s development can co-exist side by side, without preventing
the use or enjoyment of each other, supports a finding that PC59 is not inconsistent
with policy 12.7.2.1.3. This conclusion was based on the Court’s assessment of
expert evidence as to the likely growth of Omaka Aerodrome and it is not for this
Court to engage in a re-examination of the merits of that assessment under the guise
of a question of law.
Did the Court incorrectly define the future environment?
[57]

In considering the actual and potential effects on the environment of allowing

an activity, it is often necessary to consider the future state of the environment, in
which these effects will occur.19 The assessment of the future environment includes
consideration of the environment as it might be modified by the utilisation of rights
to carry out permitted activity under a district plan;20 as well as commercial activity
competing for use of the subject and surrounding land; and associated regulatory
initiatives by way of proposed change.21 Such considerations must be “reasonably
foreseeable”.
[58]

The appellants and the Council challenge three aspects of the Court’s

definition of the future environment: the treatment of plan changes 64–71; the
consideration of future regulation; and the Court’s assessment of likely noise effects
on the site.
[59]

In defining the future environment, the Environment Court placed little

weight on plan changes 64–71:22
Plan changes 64–71would potentially enable more residential sections to be
supplied to the housing market. However, in view of the existence of
submissions on these plan changes, we consider the alternatives represented
by those plan changes are too uncertain to make reasonable predictions
about.

19
20
21
22

Queenstown-Lakes District Council v Hawthorn Estate Ltd [2006] NZRMA 424 (CA) at [42]–
[57].
At [84].
Queenstown Central Ltd v Queenstown Lakes District Council [20913] NZHC 815 at [35].
Colonial Vineyard Ltd v Marlborough District Council, above n 4, at [100].

[60]

The Court considered that the plan changes “are at such an early stage in their

development” that they should be given minimal weight.23
[61]

The Court then took into account anticipated regulation of fixed wing and

helicopter operations at Omaka Aerodrome as a result of complaints from occupiers
of the Taylor Pass subdivision; and also restrictions imposed by the Civil Aviation
Authority in order to safeguard operations at Woodbourne. Such regulation included
the adoption of helicopter abatement paths, which would deflect air traffic away
from the site. The Court determined it unlikely that future growth in activities at
Omaka Aerodrome will be restricted as a result of the effects of PC59.
[62]

Although not identical, the submissions of the appellants and the Council can

be considered together. The first submission was that the Council ought to have had
regard to plan changes 64–71. These changes are the end result of a comprehensive
process undertaken by the Council, which included a high degree of public
consultation. Further, to the extent that the plan changes are speculative, so too is
the future need for residential land, which the Court took into account.
[63]

The second submission was that the Court’s consideration of the future

regulation of fixed wing and helicopter operations at Omaka Aerodrome was
speculative and not supported by any evidence. It was further submitted that it was
inconsistent for the Court to consider it more likely that regulation would be imposed
on Omaka Aerodrome as a result of complaints from occupiers of the Taylor Pass
homes, without considering the potential for regulations that would direct traffic
away from the Taylor Pass subdivision and towards the site.
[64]

The third submission was that the Court’s assessment of the risk of noise

effects on the site and the risk of reverse sensitivity effects took into account matters
that were too speculative, and was based on limited or no evidence and therefore
should not have formed part of the future environment assessment.
[65]

Colonial’s submission in reply was that the plan change initiatives are

relevant to the s 32 analysis and consideration of whether, having regard to its
23

At [163].

efficiency and effectiveness, PC59 is the best appropriate way for achieving the
objectives. As the Court noted, consideration of the risks of approving PC59 or not
necessarily involves “the probabilistic assessments of an event and its
consequences”. As part of this assessment, the Court decided to place little weight
on plan changes 64–71.
[66]

In respect of the assessment of the contour modelling process, Colonial

submitted that the Court had assessed the future noise environment around
Aerodrome because the WARMP contemplated the calculation of contours prepared
in accordance with NZS 6805 and that it was for the Environment Court to evaluate
the contour evidence and decide what weight should be given to it.
[67]

I accept there is an element of artificiality in the Court’s treatment of plan

changes 64–71. The reality is that these changes are likely to be implemented at
least to some extent in the future. However, the weight to be placed on those
changes is a matter for the Environment Court, which carefully considered the plan
changes and determined those alternatives were too uncertain to be the subject of
reasonable predictions. Given the changes were at an early stage of development at
the time of the hearing, I am satisfied that this was a reasonable conclusion for the
Court to reach.
[68]

I reach the same conclusion in respect of the Court’s assessment of the likely

future regulatory environment. The Court was entitled to rely on the view of Mr Day
that any 55 dB Ldn contour would expand on to the land east of the Taylor River
well before it reached the site. Similarly, the Court’s view that the growth of Omaka
Aerodrome was likely to be inhibited by the expansion of Woodbourne airport was
based on Mr Barber’s 2005 report. In addition, the Court was entitled to consider the
proposal of no complaints covenants from residents of the site.
[69]

Finally, there is little merit in the assertion that the Court took into account

matters that were too speculative. First, as the Environment Court noted, there is
almost always some practical uncertainty about possible future environments.
Second, all of the parties agreed that it would be appropriate to look at the noise
environment depicted by contours modelled on operations of the airfield at Omaka

Aerodrome in 2038. The Court heard expert evidence from all of the parties and, as
outlined above, preferred the evidence produced on behalf of Colonial. Implicit in
this conclusion is that the Court considered it had sufficient evidence to assess
whether there would be reverse sensitivity effects that would weigh against approval
of PC59.

Overall, I am satisfied that the appellant’s challenge to the Court’s

assessment of the risk of noise effects on the site is in reality an attempt to
re-examine the merits and for that reason it must fail.
Issues relating to PC59 and the Council’s function of integrated management
[70]

The way in which issues relating to PC59 and the Council’s function of

integrated management were addressed in submissions and during the hearing did
not mirror their formulation in the notice of appeal. The issues can be distilled into
five separate headings.
Did the Court err by adopting a quantitative approach rather than a qualitative
approach in its assessment of whether PC59 was in accordance with the Council’s
function of integrated management?
[71]

The Council contended that the Court took a quantitative approach to the

assessment of whether PC59 was in accordance with the Council’s function of
integrated management.

This argument is presumably based on the Court’s

conclusion as set out below:24
… we consider PC59 meets more objectives and policies (especially the
important ones) than not, and thus represents integrated management of the
district’s resources.

[72]

There is little merit in this contention. The Court did not simply add up the

number of objectives met by PC59 and compare that figure with the number of
objectives not met. Each relevant objective and policy was identified and assessed
in a qualitative fashion. The Court’s conclusion that PC59 meets more of the
“important” objectives and policies reflects that qualitative assessment. This ground
of appeal must also fail.

24

At [162].

Did the Court fail to properly assess the risk of acting or not acting if there is
uncertain or insufficient information?
[73]

Section 32(2)(c) of the RMA provides that an assessment of the efficiency

and effectiveness of a proposed plan change must involve an assessment of “the risk
of acting or not acting if there is uncertain or insufficient information about the
subject matter of the provisions”.
[74]

The Council submitted that the Court’s s 32 analysis ultimately came down to

weighing the need for residential supply now against restricting Omaka Aerodrome’s
growth in the future. It argued there was too much uncertainty and insufficient
information about future noise boundaries for Omaka Aerodrome and the likelihood
of future regulation for the Court to properly assess whether “integrated
management” could be achieved. Arguably, the Court should have declined PC59
until the completion of the Council’s review of the WARMP. The appellants made a
similar submission, arguing that the Council’s process was intended to identify a
noise contour boundary and to plan a coherent and integrated extension of the
Blenheim residential zones and that PC59 cuts across both of those aims.
[75]

This argument cannot succeed in the context of an appeal to the High Court

on a question of law pursuant to s 299. The Environment Court carefully noted that
it was required to take into account the risk of acting or not acting if there is
uncertain or insufficient information about the subject matter of PC59:25
The second test in section 32 is to consider the risks of acting (approving
PC59) or not acting (declining PC59) if there is insufficient certainty or
information. We bear in mind that when considering the future, there is
almost always some practical uncertainty about possible future environments
beyond a year or two. A local authority or, on appeal, the Environment
Court has to make probabilistic assessments of the “risk”.

[76]

Having identified the risks of acting and not acting, the Court considered the

following matters under separate headings:
(a)

25

At [68].

the supply of and demand for employment land

(b)

the reasonably foreseeable residential supply and demand in and
around Blenheim

(c)

the current intensity of use and the likely growth of the Omaka
Aerodrome and Woodbourne airport

(d)

the effects of airport noise on the quantity of residential properties
demand and supplied in the vicinity of the airports.

(e)

there was sufficient information to indicate to the Court what may
occur in the future.

The risk of acting or not acting was also

considered.
[77]

The Council does not impugn the Court’s assessment of these matters under

this head of appeal. Rather, it asserts that without the completion of its review of the
WARMP, there was significant uncertainty regarding the risks of noise effects on the
site and any potential restrictions on the activities of Omaka Aerodrome that would
be appropriate as a consequence of rezoning the PC59 site as residential. However,
the Court did carefully assess the evidence before it relating to those matters and
considered that evidence to be adequate for the purpose of the s 32 analysis. This
Court on appeal is not well placed to critique an assessment of this expert nature.
[78]

I am satisfied that the decision of the Court relating to the efficiency and

effectiveness of PC59 was properly based upon the evidence before the Court and
that the decision to proceed despite the risk of acting on insufficient or incomplete
information was reasonable.
Did the Court fail to properly consider whether PC59 was in accordance with the
Council’s function of integrated management?
[79]

There is no dispute that the Council (and the Court) is required to implement

policies to achieve the integrated management of the effects of the use, development
or protection of land and associated physical resources; or that Omaka Aerodrome,
as an airport, must be strategically integrated with land use. Under this head of

appeal it was argued that the Court had not properly considered whether PC59 was in
accordance with the Council’s function of integrated management.
[80]

Colonial’s submission in response was that the Court paid appropriate regard

to the Council’s function of integrated management. The Court had not dismissed
relevant WARMP objectives and policies in favour of Part 2 matters26. Rather, it had
made a balanced judgment of PC59 in lights of the WARMP objectives and policies.
[81]

In support, Colonial referred to the decision of Chisholm J in Kennedys Bush

Developments Ltd v Christchurch City Council, in which the applicant, Kennedys
Bush, sought to have its small farm in Port Hills rezoned as residential.27 The
application was rejected. On appeal, it was argued that the Environment Court had
wrongly interpreted s 31 of the RMA in respect of the integrated management of the
effects of the use, development or protection of land and associated natural and
physical resources of the district. Chisholm J held that the Court had properly
assessed whether the rezoning of the land in question would constitute “integrated
management” within the meaning of the Act”; or, in other words, “whether there
would be harmony”, and upheld the decision that the rezoning would create an
arbitrary boundary between urban and rural that would not constitute integrated
management.
[82]

The difficulty with the Council’s submission in the present appeal is that the

Environment Court did consider whether PC59 achieved integrated management:28
There was repeated reference in the evidence of the Council’s witness to
PC59 not presenting integrated management. That evidence reiterated the
findings of the Commissioners’ decision quoted above. We have taken
special care to identify and consider the relevant objectives and policies of
the district plan (the WARMP) and we find that PC59 is more likely than not
to achieve most of the relevant objectives and to do so in a generally
integrated way.

[83]

The Court’s conclusion was reached on the basis of a careful consideration of

those WARMP objectives and policies identified as relevant, and in particular, its
26
27
28

An approach rejected by the Supreme Court in Environmental Defence Society Inc v
New Zealand King Salmon Co Ltd, above n 14.
Kennedys Bush Developments Ltd v Christchurch City Council HC Christchurch CIV-2004-4851189, 2 September 2004.
Colonial Vineyard Ltd v Marlborough District Council, above n 4, at [182].

conclusion that the development envisaged by PC59 could co-exist alongside Omaka
Aerodrome in future was reached on that basis.

The appellants and the Council

have sought to challenge the merits of this conclusion. However, this Court’s role is
limited to identifying an error of law or a failure to consider a relevant consideration
or a wrong consideration of an irrelevant consideration, none of which are
demonstrated here. This ground of appeal must also fail.
Did the Court err in finding there was no specific evidence that Omaka Aerodrome
was part of a finite physical resource?
[84]

The Council’s submission under this head was that the Environment Court

erred by finding there was no specific evidence as to whether Omaka Aerodrome
was part of a finite physical resource. In response to an argument that s 7(g) could
be relevant, the Court held:29
… there was no specific evidence about that. There are extensive grass flats
on the Wairau Plains so we consider that that argument cannot get off the
ground.

[85]

Section 7(g) of the RMA provides:
7

Other matters

In achieving the purpose of this Act, all persons exercising functions and
powers under it, in relation to managing the use, development, and
protection of natural and physical resources, shall have particular regard to –
…
(g)

[86]

Any finite characteristics of natural and physical resources.

In support of its submission, the Council referred to and relied on the

following responses of Colonial’s planning witness, Mr Quickfall, during
cross-examination:

29

Q

And, would you agree that the airport is a physical resource?

A

Yes.

Q

Would you also agree that the physical resource is, for practical
purposes, finite in the sense that the prospects of constructing
another significant airport in Marlborough are slim?

At [170].

A

[87]

In, in that context it is finite, recognising that there is a, um, being a
sub-regional airport at Woodbourne, which also operates as an air
force base and there is a smaller sub-regional airport at Picton so it is
finite in that context, recognising there are others.

There is little merit in this submission. First, no affidavit evidence was put

before the Court on that specific issue. It was addressed only briefly, during the
cross-examination outlined above. Second, the treatment of Omaka Aerodrome as a
finite resource is based on the assumption that no further airports will be constructed.
This is slightly misconceived, given the evidence before the Court regarding the
future expansion of Woodbourne. Third, the Environment Court found that Omaka
Aerodrome was unlikely to be unreasonably affected by PC59 in future therefore the
need to protect Omaka Aerodrome as a “finite resource” was met. Accordingly, even
if the Environment Court erred in not considering evidence that Omaka Aerodrome
is a finite resource (such as it was), the Council has failed to establish that this error
of law materially affected the result of the Environment Court’s decision.
Did the Court misinterpret policy 11.2.2.1.3?
[88]

This point of appeal relates to an allegation that the Court misinterpreted

policy 11.2.2.1.3. As noted at the beginning of this decision, PC59 proposes that
11.2.2.1.3 be amended as follows:
Maintain high density residential use close to open spaces and within the
inner residential sector of Blenheim located within easy walking distance to
the west and south of the Central Business Zone.

[89]

The underlined words are the addition. The Court described the effect of the

proposed change as being:30
… to allow some relatively high density residential development close to
open spaces, thus expanding the scope for residential development of the
site, and elsewhere to the south of the CBD.

[90]

30
31

The Court later described the change as “minor”.31

At [11].
At [32].

[91]

The appellants submitted that this is a policy of general application and there

is no basis for the Court’s comment that it is limited to areas south of the central
business district and highlighted that the use of the word “maintain”.
[92]

They argued that the Court’s finding that this policy was a minor change

failed to have regard to the wider implications of changing the policy on the
Council’s integrated management function and further that the Court’s merits
assessment was coloured by the fact that it saw the policy as justifying new high
density residential activity close to areas of open space when, as amended, it merely
provides for the maintenance of existing high density residential zoning.
[93]

The difficulty with this submission is that, as Colonial submitted, the

amendment was sought in order to provide policy support for the development
enabled by the rezoning. Without this amendment, the policy only made provision
for high density residential use within the inner residential sector of Blenheim
located within easy walking distance to the west and south of the central business
district. The appellants have not established how the Court’s decision to approve the
amendment was affected by an error of law, and it is difficult to ascertain how it
could have affected the Court’s decision in any case, given that the amendment was
not used as the basis for the Court’s view that there is an urgent demand for housing
in Blenheim.
[94]

The attempt to impugn the Court’s assessment of the policy as minor is not

elaborated on by the appellants. I am satisfied that it is a further attack on the
Court’s merits assessment of the proposal as a whole and has no merit in the context
of this appeal.
Result
[95]

The appeal is dismissed.

Costs
[96]

The appellants asked that costs be reserved. I am minded to award costs to

Colonial on a 2B basis plus disbursement.

If the parties are unable to reach

agreement in light of that indication, they are given leave to file submissions on the
issue of costs.

Goddard J
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Introduction
[1]

This is an appeal from a decision of the Environment Court, issued on 31 March

2017.1 It is brought pursuant to s 299 of the Resource Management Act 1991 (the “Act”).
[2]

The appeal relates to the wording of various provisions in the Bay of Plenty

Regional Council’s proposed Regional Coastal Environment Plan (the “RCEP”) relating to
natural heritage. It involves the wording of policies NH 1, NH 5, NH 11 and rule S 10, all
in relation to the location of regionally significant infrastructure in areas identified in the
RCEP as being Indigenous Biological Diversity Areas A.
[3]

Annexed to this decision is a table showing the RCEP provisions which are in

dispute.
(a)

The first column shows the wording of the policies as they stood when this
matter was before the Environment Court.

(b)

The second column shows the relief sought by the appellant, the Royal Forest
and Bird Protection Society Incorporated (“Royal Forest and Bird”), when
the matter was before the Environment Court, and again on this appeal. The
relief sought is highlighted in green.2 New text sought to be interpolated is
underlined. Text sought to be deleted is struck through.

(c)

The third column shows the wording of the proposed RCEP as approved by
the Environment Court in the decision under appeal. Changes from the
version which was before the Environment Court at the commencement of
the hearing are either underlined or struck through as the circumstances
require.

As will be readily apparent, the numbering of some of the subparagraphs in the various
policies is confused. I was advised by counsel that this will be tidied up when the RCEP is
ultimately finalised.

1
2

Royal Forest and Bird Protection Society of New Zealand Incorporated v Bay of Plenty Regional Council
[2017] NZEnvC 045.
The only exception appears to be the words “and attributes” in policy NH 5(c).

[4]

At issue is whether, in determining the disputed policies and rule in the RCEP, the

Environment Court erred in its approach to the consideration of various provisions
contained in the New Zealand Coastal Policy Statement (the “NZCPS”), the National Policy
Statement on Electrical Transmission (the “NPSET”), perhaps the National Policy
Statement on Urban Growth (the “NPSUG”), the respondent’s Regional Policy Statement
(the “RPS”), and unchallenged objectives contained in the RCEP.
[5]

Much of the discussion before me focussed on the effect of the Supreme Court’s

decision in Environmental Defence Society Inc v The New Zealand King Salmon Co Ltd
(“King Salmon”).3
[6]

It is Royal Forest and Bird’s argument that the Supreme Court’s decision in King

Salmon represented a sea change in New Zealand resource management law. It submitted
that the Supreme Court recognised that higher order planning documents can provide
mandatory directions about how the development and protection of natural and physical
resources is to be reconciled, and that where this has occurred, subordinate documents must
give effect to the higher order documents. It suggested that it is no longer correct to take an
overall broad judgment approach to the promulgation of plans, and that it is not open to
regional councils proposing regional plans to depart from national instruments or from their
own regional policy statements where they recognise the directives contained in the national
instruments, on the ground that regional or activity-specific context requires a departure.
The respondent’s RCEP – the changes sought by Royal Forest and Bird
[7]

The respondent’s proposed RCEP is a combined document, incorporating not only

the RCEP but also the Regional Coastal Plan required by s 64 of the Act. The plan covers
the entire coastal environment, and it seeks to deal with resource management issues that
cross the land/water divide.
[8]

The RCEP records as an issue for the region that some uses and development, such

as regionally significant infrastructure, have significant social and economic benefits, and

3

Environmental Defence Society Inc v The New Zealand King Salmon Co Ltd [2014] NZSC 38, [2014] 1
NZLR 593.

can either only be located in the coastal environment, or, due to technical and operational
reasons, cannot avoid crossing this area.4
[9]

Part Two contains various objectives including Objective 1, which seeks to achieve

integrated management of the coastal environment, and Objective 2, which seeks to protect
the attributes and values of outstanding natural features and landscapes in the coastal
environment from “inappropriate” subdivision, use, and development. Objective 2A seeks
to safeguard the integrity, form, functioning and resilience of the coastal environment and to
sustain its ecosystems by “protecting” what are called Indigenous Biological Diversity
Areas A, and “maintaining”, “promoting”, “enhancing or restoring” other areas of
indigenous biodiversity (including Indigenous Biological Diversity Areas B) or indigenous
biodiversity generally. Objective 3 seeks to prevent the further loss of the quality and extent
of rare and threatened habitats in the coastal environment of the region.
[10]

There are then various objectives dealing with activities in the coastal marine area.

Objective 25 provides that activities and structures that depend upon the use of natural and
physical resources in the coastal marine area, or that have a functional need to be located in
the coastal marine area, should be recognised and provided for “in appropriate locations”,
recognising the positional requirements of some activities.

Similarly, Objective 25A

recognises and enables “in appropriate circumstances” the operation, maintenance and
upgrade of existing regionally significant infrastructure and Objective 25B provides for the
establishment of new regionally significant infrastructure “in appropriate locations”.
Objective 26 provides that activities and structures in the coastal marine area should be
located, designed and undertaken in a manner that “is appropriate” given the values and
existing uses of their location.
[11]

The plan then moves to the policies derived from these objectives.

[12]

The natural heritage policies appear in Part 3 of the RCEP. They recognise the areas

called Indigenous Biological Diversity Areas A; these are areas that meet the criteria
contained in policy 11(a) of the NZCPS. The various areas are identified on maps in the
RCEP, and summary information detailing why each mapped area is identified as an

4

Proposed Bay of Plenty Regional Coastal Environment Plan (2015) version 9.1(h) - Part Two, 1.1 Issue
1A at 11.

indigenous biological diversity area A is set out in a schedule to the plan.5 There are 23
such areas, many of them in Tauranga Harbour. They are said to contain flora, avifauna,
fish, or other fauna all under threat and are classified as either regionally significant or
nationally significant.
[13]

Policy NH 1 is set out in the annexure to this decision. In summary it provides, in

relation to the natural heritage of the coastal environment, that activities can be considered
appropriate if they contribute to the restoration and rehabilitation of natural heritage or
cultural values associated with natural heritage or if they involve the operation,
maintenance, upgrading or development of existing regionally significant infrastructure, or
have a functional need to be located in or near the coastal environment in general, or in or
near a specific part of the coastal environment, and no reasonably practicable alternative
locations exist. They must also be compatible with the existing built environment and level
of modification to the environment; be compact; be of appropriate form, scale and design;
and they should not, either by themselves, or in combination, have significant adverse
effects on the natural processes or ecological functioning of the coastal marine area. There
is an express exception for the national grid, which is provided for in the NPSET. The
Environment Court also added an advice note, requiring that particular consideration be
given to, inter alia, policies NH 4, 5 and 11 if an activity could have adverse effects on the
values and attributes of an Indigenous Biological Diversity Area A.
[14]

Royal Forest and Bird seeks to amend policy NH 1 by making it subject to policy

NH 4.
[15]

Policy NH 4 provides that adverse effects must be avoided on the values and

attributes of, inter alia, any Indigenous Biological Diversity Area A, and that adverse effects
must be avoided on taxa.

It is recorded that the values and attributes of Indigenous

Biological Diversity Areas A are those set out in Schedule 2 to the plan, briefly summarised
above.
[16]

Policy NH 5 is also set out in the annexure to this decision. In summary, it provides

for consideration to be given to subdivision, use and development proposals that will
adversely affect the values and attributes associated with the areas listed in policy NH 4
5

Schedule 2, Table 1,

(relevantly, Indigenous Biological Diversity Areas A) only where, after an assessment in
accordance with policy NH 4A, transient or minor adverse effects are found to be
acceptable, or, under para NH 5(a), the proposal relates to the construction, maintenance or
upgrading of regionally significant infrastructure; relates to the provision of access to
offshore islands; relates to the operation, maintenance and protection of existing river or
land drainage schemes; relates to the continuation of a use that was lawfully established on
or before 22 June 2014; provides for the restoration or rehabilitation of indigenous
biodiversity, or provides for public recreational access to or along the coastal marine area.
[17]

Royal Forest and Bird seeks to limit the exceptions to the policy set out in NH 5(a)(i)

to the construction, maintenance or upgrading of the national grid but excluding the
construction, maintenance or upgrading of other regionally significant infrastructure. It also
seeks to add the words “and attributes” in NH 5(c) – presumably to tie in with policy NH 4.
[18]

Policy NH 11 – also in the annexure – provides that an application for a proposal

listed in policy NH 5(a) must demonstrate that there are no practical alternative locations
available outside the areas listed in policy NH 4, that the avoidance of the effects required
by policy NH 4 is not possible, that the route or site selection has considered the avoidance
of significant natural heritage areas, or, where avoidance is not practicable, has considered
utilising the more modified parts of those areas, that adverse effects are avoided to the
extent practicable, and that adverse effects which cannot be avoided are remedied or
mitigated.
[19]

Royal Forest and Bird seeks to amend this policy by reverting to the original version

of the rule, but adding a new subparagraph requiring that significant adverse effects must be
avoided, other than in relation to the national grid.
[20]

Policy NH 11A provides for offsetting. It is also set out in the annexure. It records

that the respondent council can consider allowing a biodiversity offset in certain
circumstances.
[21]

Structures and the occupation of space in the coastal marine area are dealt with in

Part 4 of the plan.

[22]

Policy SO 1 recognises that some types of structures are appropriate in the coastal

marine area, subject to, inter alia, Policies NH 1, 4, 5 and 11. Policy SO 2 requires that
structures in the coastal marine area are to be consistent with the requirements of the
NZCPS, in particular policies 6(1)(a) and 6(2), and where relevant, consistent with the
NPSET and with the requirements of the RPS in relation to the coastal environment. Policy
SO 3 requires that adverse effects from the use of structures in the coastal environment
should be controlled to appropriate levels, having regard to the values of the site, or avoided
altogether.
[23]

The rules are set out in section 1.2 of Part 4 of the plan. Relevantly:
(a)

Some activities are permitted – for example occupation of the common
marine and coastal area for recreational activities.

(b)

Rule SO 11 provides that the occupation of any part of the common marine
and coastal area, the erection or removal of structures, and changes in the use
of existing structures that are not in an Indigenous Biological Diversity Area
A and that are not otherwise controlled, are discretionary activities.

(c)

Rule SO 10 provides that the occupation of any part of the common marine
and coastal area, the erection of new structures, and the maintenance or
removal of existing structures and any change in the use of existing structures
in the coastal marine area, in an indigenous Biological Diversity Area A, that
is not otherwise permitted, is a discretionary activity where the structure is
for one or more of various identified purposes, including:
(i)

providing protection, restoration or rehabilitation of biodiversity
values;

(ii)

improving water quality;

(iii)

providing educational, scientific or passive recreational opportunities;

(iv)

navigational aids;

(v)

structures erected prior to the date when the plan was notified, or;

(vi)

the operation, maintenance and protection of existing and new
regionally significant infrastructure.

Royal Forest and Bird seeks to limit (vi) above to existing regionally
significant infrastructure and the national grid.
(d)

Rule SO 12 deals with non-complying structures in Indigenous Biological
Diversity Areas A.

It provides that the use, erection, reconstruction,

maintenance, placement, alteration or extension of any structure on the
foreshore or seabed in, inter alia, any Indigenous Biological Diversity Area
A, is a non-complying activity, provided that the structure has a functional
need to be located in the coastal marine area, except where the structure or
use is a permitted activity under rules SO 4, 6, 6A, 7 or 8, or a discretionary
activity under rule SO 10.
(e)

Other new structures proposed in Indigenous Biological Diversity Areas A
are prohibited unless the structure is a relevant activity under rules SO 4, 6,
10 or 12 – rule SO 14.

[24]

Some of the words used in the plan are defined. Relevantly, I note the very wide

definition given to the words “Regionally Significant Infrastructure”. The RCEP provides
as follows:
(a)

Regionally Significant Infrastructure: is infrastructure of regional and/or
national significance and includes:
Rotorua International, Whakatane and Tauranga airports.
The regional strategic transport network as defined in the Bay of Plenty
Regional Land Transport Strategy or state highways defined in the National
State Highway Classification System.
The Bay of Plenty Rail network.
Commercial port areas including Tauranga Harbour and its channels
necessary for the operation of ports and adjoining land and storage tanks for
bulk liquids.
The national electricity grid, as defined by the Electricity Industry Act 2010.

Facilities for the generation and/or transmission of electricity where it is
supplied to the national electricity grid and/or the local electricity
distribution network. This includes supply within the local electricity
distribution network.
Broadband and strategic telecommunication facilities, as defined in section 5
of the Telecommunications Act 2001.
Strategic radio communications facilities, as defined in section 2(1) of the
Radio Communications Act 1989.
Local authority water supply network and water treatment plants.
Local authority wastewater and stormwater networks, systems and
wastewater treatment plants.
Pipelines for the distribution or transmission of natural or manufactured gas
or petroleum and other energy sources.
Regional parks.
Tauranga, Rotorua and WhakatƗne public hospitals.

The Environment Court’s Decision
[25]

The Environment Court started by recording that the case raises issues as to how

various imperatives from the NZCPS, the RPS, the NPSET, and the objectives of the RCEP
are to be incorporated into the RCEP.6 The Court noted that there was no disagreement
between the parties that the respondent’s RPS, which was made operative in June 2015,
reflects the NZCPS and other national planning documents, and that the RCEP’s objectives
are in keeping with the superior documents and with Part 2 of the Act.7

The Court

accordingly considered that the question for it was which of the particular words contended
for by the parties were most appropriate to give effect to the RCEP’s objectives.8
[26]

Given the agreement between the parties, the Court began its detailed discussion by

referring to the relevant objectives in the RCEP. It discussed Objectives 1, 2, 2A, 3, 4, 15
and 25A, 25B and 26. It considered that these objectives point to “the tension between the
various elements and interests within the coastal environment and derived from the superior
documents”.9

6
7
8
9

Royal Forest and Bird Protection Society of New Zealand Incorporated v Bay of Plenty Regional
Council, above n 1, at [2].
At [3].
At [4].
At [21].

[27]

The Court then turned to consider infrastructure in the coastal marine area by

reference to various objectives contained in the RPS. The Court considered that the RPS
emphasises the need for integrated management of the coastal environment.10 It noted that
the RPS covers a significant range of issues, broader than those covered by other the
NZCPS and the NPSET. The Court opined that it is clear from its “Objective framework”
that the RCEP is intended to reflect the RPS as it relates to the coastal environment. It
considered that “[t]here is nothing … within the RPS, or in the RCEP, which isolates one
issue or objective as being the pre-eminent consideration in creating methods or rules”, and
that both planning documents seek to integrate the various issues and objectives within the
broader context of the other documents relevant to the region.11
[28]

The Court noted the concerns expressed by Royal Forest and Bird about the

provisions for regionally significant infrastructure contained in the draft RCEP. It then
referred to the NZCPS, and set out its view that that document also recognises the
“distinction and tensions between various elements within the coastal environment”.12 The
Court considered that the question for it was whether the requirement to avoid the adverse
effects of activities on indigenous biological diversity areas is absolute. It considered this
argument was difficult, given Royal Forest and Bird’s acceptance that both the RPS and the
RCEP give effect to the NZCPS. The Court concluded that, to the extent that there is any
doubt as to whether or not the NZCPS addresses tensions between the various elements
within it, the RPS and the RCEP give effect to that tension in terms of the recognition
contained within those planning documents.13
[29]

The Court then proceeded to consider what it termed “a proportionate response” by

reference to the King Salmon decision. The Court quoted from King Salmon in relation to
the meaning of the words “appropriate” and “inappropriate”. It considered whether or not
the words “must be avoided” discussed by the Supreme Court in King Salmon and used in
the RCEP – NH 4 – require “a simple binary calculation as to whether or not all effects are
avoided or not”.14 The Court considered that the Supreme Court, in interpreting the word
“appropriate”, acknowledged that its meaning varies by context. The Court concluded that
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At [22].
At [30].
At [35].
At [38].
At [43].

“even for words such as avoid, the context must go further than simply the wording of the
plan, but context of the individual case or application”.15 It considered that the RCEP is “an
attempt to take a proportionate response to the actual activity envisaged, and the potential
impacts of that activity, within the particular environment”.16 It considered that the plan
unequivocally seeks to avoid adverse effects through policy NH 4, but that other policies –
in particular policy NH 5 – recognise some circumstances where consent might be
appropriate on a full evaluation.17 It concluded that a proportionate response could be
adopted, having regard to the particular activity in question, and all other factors which go
to its appropriateness.18
[30]

It considered the RCEP policies and rules in issue, and concluded that their wording

is clear, and that there is no assumption of general appropriateness. The Court agreed that
the initial wording in the notified version of the RCEP before it was not as explicit as it
should have been in addressing the criteria that would need to be addressed on any resource
consent application for regionally significant infrastructure proposing to locate in the coastal
marine area. It took into account the core purpose of the Act (the sustainable management
of natural and physical resources), as well as Objective 1 of the NZCPS, and various
provisions in the RPS. It concluded that these various objectives and policies require an
integrated approach to individual consents within high value areas.19
[31]

It rejected an argument advanced for Royal Forest and Bird that non-complying

activity status for such activities would best avoid adverse effects on Indigenous Biological
Diversity Areas A, and expressed the view that the status of an activity as non-complying
might have less prospect of avoiding adverse effects than according it discretionary activity
status.20
[32]

The Court:
(a)

concluded that policy NH 1 should not be made subject to policy NH 4, albeit
accepting that policy NH 4 was clearly relevant, and would need to be taken
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into account on any application for a resource consent for regionally
significant infrastructure;21
(b)

made various amendments to policy NH 5, but rejected Royal Forest and
Bird’s argument that the exceptions contained in that policy should not apply
to regionally significant infrastructure, but only to the national grid
recognised by the NPSET. It considered the question of what infrastructure
should be addressed, and its relevant importance and impacts, should be best
addressed on a case by case basis, through an application for resource
consent;22

(c)

preferred the Regional Council’s wording in Policies NH 11 and NH 11A;23
and

(d)
[33]

preferred the Regional Council’s wording of rule S 10.24

The Court considered that the wording accepted by it was the most appropriate

option under s 32 of the Act, noting that the option of using non-complying status, as
proposed by Royal Forest and Bird, would be a relatively inefficient method, which would
create uncertainty, and could lead to agitation for a plan change. The Court concluded that
the best way of identifying and assessing the benefits and costs of regionally significant
infrastructure locating in the coastal environment, is to require such activities to obtain
resource consent, on a fully discretionary activity basis. It considered that the appropriate
method to address issues raised by such a proposal is on a case by case basis, given the wide
variety of circumstances that could arise, and the wide variety of indigenous biodiversity
areas within the region.25
[34]

The decision is an interim decision, given that the Court has not as yet issued a

decision on iwi resource management issues.26 The Court directed that, following the
release of its decision on these issues, the parties would have 20 working days within which
21
22
23
24
25
26

At [58].
At [62].
At [66].
At [67].
At [70]-[71].
I was advised by counsel that the hearing on iwi resource management issues is to be held in December
2017.

to file memoranda as to whether or not they were seeking further changes to the RCEP
provisions, in light of whatever decision is given in relation to the iwi resource management
chapters of the RCEP.
The Notice of Appeal
[35]

Although the Environment Court’s decision is an interim decision, it was common

ground that it finally determines substantive issues in such a way as to engage the right of
appeal created by s 299 of the Act.
[36]

There are four errors of law alleged in the appeal, each of which was advanced by

counsel for Royal Forest and Bird. The alleged errors of law are as follows:
(a)

the Environment Court erred in its interpretation and application of the King
Salmon decision;

(b)

the Environment Court erred in its interpretation and implementation of, and
failed to give effect to, various provisions in the NZCPS and in the RPS;

(c)

the Environment Court erred in its interpretation and implementation of
relevant RCEP objectives; and

(d)

the Environment Court erred in its interpretation of ss 87A, 104 and 104D in
the Act.

[37]

Royal Forest and Bird was supported on issues 1 and 2 by NgƗti MƗkino Heritage

Trust.
[38]

The respondent council and the s 301 parties (other than NgƗti MƗkino) opposed the

appeal, either in whole or in part.

Appeals from the Environment Court – Errors of Law
[39]

As noted, the appeal is brought pursuant to s 299 of the Act. Such appeals are

limited to questions of law. It was common ground that this Court should only overturn a
decision of the Environment Court, if it considers that the Court: 27
(a)

applied the wrong legal test;

(b)

came to a conclusion without evidence, or one to which, on the evidence, it
could not reasonably have come;

[40]

(c)

took into account matters which it should not have taken into account;

(d)

failed to take into account matters which it should have taken into account.

Here, each of the errors raised by Royal Forest and Bird assert that the Environment

Court applied a wrong legal test.
[41]

The onus of establishing any error of law rests on the appellant.28

[42]

The weight to be afforded to relevant considerations is a question for the

Environment Court, and is not a matter of law available for reconsideration by this Court as
a question of law.29
[43]

Where there has been an error of law, relief will not necessarily be granted, unless it

can be established that the error identified materially affected the result found by the
Environment Court.30
[44]
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Against this background, I turn to consider each of the alleged errors of law in turn.

Countdown Properties (Northlands) Ltd v Dunedin City Council [1994] NZRMA 145 (HC).
Smith v Takapuna City Council (1988) 13 NZTPA 156 (HC).
Moriarty v North Shore City Council [1994] NZRMA 433 (HC).
Royal Forest and Bird Protection Society Inc v WA Habgood Ltd (1987) 12 NZTPA 76 (HC); BP Oil NZ
Ltd v Waitakere City Council [1996] NZRMZ 67 (HC).

Did the Environment Court err in its interpretation and application of the King
Salmon decision?
(a)

What did King Salmon decide?

[45]

In King Salmon, the respondent had applied for changes to the Marlborough Sounds

Resource Management Plan, to change salmon farming from a prohibited activity to a
discretionary activity in eight locations. At the same time, it applied for resource consents
to undertake salmon farming at those locations, and at one other location, for a term of 35
years. The Minister of Conservation decided that the applications involved matters of
national importance, and that they should be decided by a Board of Inquiry. The Board
appointed by the Minister considered the NZCPS and also Part 2 of the Act. It referred to
policy 8 in the NZCPS, and also to Policies 13 and 15. It considered that these policies
conflicted, and that it was therefore required to balance their requirements and make a broad
overall judgment. It found that there would be adverse effects on areas with outstanding
natural attributes, but nonetheless decided to grant the application for a plan change in
respect of four of the sites, and to grant the resource consents sought for the same four sites,
subject to conditions. The Environmental Defence Society and others appealed. The appeal
was unsuccessful in the High Court.31 The appeal then went directly to the Supreme Court.
[46]

The majority judgment was delivered by Arnold J, for himself, and for Elias CJ,

McGrath and Glazebrook JJ. William Young J issued a separate decision.
[47]

The majority allowed the appeal. It found that the proposed plan change would have

significant adverse effects on an area of outstanding natural character, and that the directions
in policies 13(1)(a) and 15(a) of the NZCPS would not be given effect to if the applications
were to be granted. It held that the Board was obliged to give effect to the NZCPS. It had
failed to do so and the plan change therefore did not comply with s 67(3)(b) of the Act. It
rejected the “overall broad judgment approach” taken by the Board.
[48]

Relevantly, the majority noted that, under the Act, there is a three-tiered management

system – national, regional and district, and that a hierarchy of planning documents is
established. The hierarchy of planning documents is as follows – first those documents
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Environmental Defence Society Inc v New Zealand King Salmon Co Ltd [2013] NZHC 1992, [2013]
NZRMA 371.

which are the responsibility of central government – specifically national environmental
standards, national policy statements and New Zealand coastal policy statements. Policy
statements of whatever type state objectives and policies, which must be given effect to in
lower order planning documents.

Secondly, there are those documents which are the

responsibility of regional councils – namely regional policy statements and regional plans.
Thirdly, there are those documents which are the responsibility of territorial authorities –
specifically district plans.32
[49]

The Court referred to ss 66 and 67 of the Act, and recorded that s 67(3) provides that

a regional plan must “give effect to” any national policy statement, any New Zealand
coastal policy statement, and any regional policy statement. The majority considered that
the words “give effect to” simply mean to implement, and that, on the face of it, this is a
strong directive, creating a firm obligation on the part of those subject to it. The majority
considered that there is a caveat however – namely the implementation of the directive will
be affected by what it relates to, that is, what must be given effect to. It observed that the
requirement to give effect to a policy which is framed in a specific and unqualified way
may, in a practical sense, be more prescriptive than a requirement to give effect to a policy
that is worded at a higher level of abstraction.33
[50]

The majority went on to observe that the NZCPS gives substance to the provisions of

Part 2 contained in the Act in relation to the coastal environment, and that, in principle, by
giving effect to the NZCPS, a regional council is necessarily acting in accordance with Part
2, and that as a result there is no need to refer back to Part 2 when determining a plan
change. There were, however, three caveats to this “in principle” observation. First, where
there is a challenge to the validity of the NZCPS or any part of it; if there is such a
challenge, it needs to be resolved before it can be determined whether a decision-maker who
gives effect to the NZCPS as it stood is necessarily acting in accordance with Part 2.
Secondly, there may be instances where the NZCPS does not “cover the field”, and the
decision-maker will have to consider whether Part 2 provides assistance in dealing with the
matters not covered. Thirdly, if there is uncertainty as to the meaning of particular policies
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Environmental Defence Society Inc v New Zealand King Salmon Co Ltd, above n 3, at [11].
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in the NZCPS, reference to Part 2 may well be justified to assist in a purposive
interpretation.34
[51]

The majority considered that there was no conflict between the policies in the

NZCPS at issue in the case before it. It discussed the correct approach to be taken to the
interpretation of the policies in the NZCPS. It noted that their language is “significant”, and
that the various policies are not inevitably in conflict or pulling in different directions.
Rather it considered that the objectives and policies in the NZCPS are expressed in
deliberately different ways, and that some give decision-makers more flexibility, or are less
prescriptive. In contrast, other polices are expressed in more specific and directive terms,
and these differences in the policies matter. The majority expressed the view that when
dealing with a plan change application, the decision-maker must first identify those
provisions that are relevant, paying careful attention to the way in which they are expressed.
Those expressed in more directive terms will carry greater weight than those expressed in
less directive terms. Moreover, it may be that a provision is stated in such directive terms
that the decision-maker will have no option but to implement it.35
[52]

The majority recognised that there may be instances where particular provisions

“pull in different directions”, but observed that this is likely to occur infrequently. It
considered that apparent conflict may dissolve if close attention is paid to the way in which
the provisions are expressed.36 The Court considered that there will only be justification for
reaching a determination which has one provision prevailing over another if the conflict
remains after the required analysis has been undertaken. It observed that the area of conflict
should be kept as narrow as possible, and that the necessary analysis should be undertaken
on the basis of the higher order document being considered, albeit informed by s 5 of the
Act. Section 5 should not, however, be treated as the primary operative decision-making
provision.37
[53]

The majority observed that policies 13(1)(a) and (b) and 15(a) and (b) in the NZCPS

are so directive that they “provide something in the nature of a bottom line”.38 It considered
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that their most relevant feature is that “they state policies of avoiding adverse effects of
activities on natural character in areas of outstanding natural character”.39
[54]

The majority addressed the word “avoid”, used in the Act and in various policies in

the NZCPS, holding that it has its ordinary meaning of “not allow”, or “prevent the
occurrence of”.40
[55]

It also considered the meaning of the words “inappropriate”, “appropriate” and

“appropriate places” in various places in the Act and in the NZCPS. It observed as follows:
(a)

First, in discussing s 6 of the Act:41
… a protection against “inappropriate” development is not
necessarily a protection against any development. Rather, it
allows for the possibility that there may be some forms of
“appropriate” development.

(b)

And a little later:42
The scope of the words “appropriate” and “inappropriate” is, of
course, heavily affected by context. For example, where policy 8
refers to making provision for aquaculture activities “in
appropriate places in the coastal environment”, the context
suggests that “appropriate” is referring to suitability for the needs
of aquaculture (for example, water quality) rather than to some
broader notion. That is, it is referring to suitability in a technical
sense. By contrast, where objective 6 says that the protection of
the values of the coastal environment does not preclude use and
development “in appropriate places and forms, and within
appropriate limits”, the context suggests that “appropriate” is not
concerned simply with technical suitability for the particular
activity but with a broader concept that encompasses other
considerations, including environmental ones.

[56]

The majority addressed the reconciliation of those policies that provide for activities

in appropriate places and the protective “avoid” type policies.43
We agree with Mr Kirkpatrick that the language of the relevant policies in the
NZCPS is significant and that the various policies are not inevitably in conflict or
39
40
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pulling in different directions. Beginning with language, we have said that “avoid” in
policies 13(1)(a) and 15(a) is a strong word, meaning “not allow” or “prevent the
occurrence of”, and that what is “inappropriate” is to be assessed against the
characteristics of the environment that policies 13 and 15 seek to preserve. While we
acknowledge that the most likely meaning of “appropriate” in policy 8(a) is that it
relates to suitability for salmon farming, the policy does not suggest that provision
must be made for salmon farming in all places that might be appropriate for it in a
particular coastal region.

And:44
A danger of the “overall judgment” approach is that decision-makers may conclude
too readily that there is a conflict between particular policies and prefer one over
another, rather than making a thoroughgoing attempt to find a way to reconcile them.
In the present case, we do not see any insurmountable conflict between policy 8 on
the one hand and policies 13(1)(a) and 15(a) on the other. Policies 13(1)(a) and 15(a)
provide protections against adverse effects of development in particular limited areas
of the coastal region — areas of outstanding natural character, of outstanding natural
features and of outstanding natural landscapes (which, as the use of the word
“outstanding” indicates, will not be the norm). Policy 8 recognises the need for
sufficient provision for salmon farming in areas suitable for salmon farming, but this
is against the background that salmon farming cannot occur in one of the outstanding
areas if it will have an adverse effect on the outstanding qualities of the area. So
interpreted, the policies do not conflict.

[57]

Clearly the decision of the majority is wide-ranging and detailed. The Court of

Appeal has described it as leading to an “inevitably more restrictive regime”.45 The same
point was made by William Young J in his dissenting judgment. He drew attention to the
potentially wide reach of the restrictions resulting from the majority’s decision having
regard to the definition of the word “effect” in s 3 of the Act. He considered that the effect
of the majority’s judgment is that regional councils will be obliged to make rules that
specify activities as prohibited if they have “any perceptible adverse effect, even temporary,
on areas of outstanding natural character”.46
(b)

How did the Environment Court approach King Salmon?

[58]

The Environment Court made relatively little express reference to King Salmon.

Nowhere in its decision did it endeavour to analyse in any comprehensive way what the
Supreme Court decided.
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[59]

The Environment Court did note that, although the King Salmon decision was at the

forefront of much of the discussion before it, what it was required to deal with involved
multiple national policy statements – the NZCPS, the NPSET, and arguably the NPSUG, as
well as their application to the RPS and the objectives of the RCEP itself.47 It appears to
have considered that, in this situation, King Salmon was of limited assistance.
[60]

The Environment Court recorded a “concession” made by Royal Forest and Bird,

namely that the RPS reflected the current NZCPS, and other national planning documents.
It was on this basis that the Court began its discussion with the reference to the
unchallenged objectives contained in the RCEP.48 Although the Court did not say so, it
appears that in doing so, it was following a King Salmon type approach. King Salmon dealt
with the interaction between Part 2 of the Act and the NZCPS. The Environment Court
appears to have extended the Supreme Court’s observations in this regard to all planning
documents, regardless of their place in the planning hierarchy. This is consistent with the
approach taken by another division of the Environment Court,49 although this decision was
not referred to either.
[61]

There was express reference to King Salmon when the Court turned to discuss its

“proportionate approach”. It cited two paragraphs from King Salmon and observed as
follows:50
Of critical importance in this regard is whether or not the word “must be avoided”
used in RCEP Policy NH 4 requires a simple binary calculation as to whether or not
all effects are avoided or not. It is clear that the Supreme Court, in interpreting the
word “appropriate”, acknowledged that its meaning varied by context. We have
concluded that even for words such as avoid, the context must go further than simply
the wording of the plan, but the context of the individual case or application.

[62]

The Court concluded that “the purpose of the resource consenting process and the

RCEP is an attempt to take a proportionate response to the actual activity envisaged, and the
potential impacts of that activity, within the particular environment”.51 The Environment
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Court then observed that King Salmon was not incompatible with other decisions cited by it,
and stated as follows:52
In each a proportional response is adopted, having regard to the particular activity
and all of the other factors which go to its appropriateness.

(c)

The parties’ submissions as to King Salmon

[63]

Royal Forest and Bird argued that the Environment Court failed to follow the

Supreme Court’s approach in King Salmon. It noted that the Environment Court considered
that there is a tension between some of the relevant policies in the higher order planning
documents, but that it did not attempt to find a way to reconcile that tension. It submitted
that the Environment Court erred in holding that the meaning of the word “avoid” is
contextual, and submitted that this interpretation is inconsistent with King Salmon. It
argued that the Environment Court erred when it identified some RCEP objectives which
use the word “appropriate”, and found that this tells against an avoidance approach. It
submitted that this interpretation is at odds with the reconciliation that the majority in the
Supreme Court undertook of policies 8, 13, and 15 in the NZCPS. It also argued that, when
the Environment Court held that the tensions it considered are apparent in the NZCPS, the
RPS and the RECP permit a proportionate response. It pointed out that a broad overall
judgment approach was rejected in King Salmon.
[64]

NgƗti MƗkino also took issue with the Environment Court’s adoption of the

proportionate approach – submitting that it is simply a variant of the overall broad judgment
approach rejected by the majority in King Salmon. It argued that the requirement to give
effect to the NZCPS contained in the Act is intended to constrain decision-makers. It went
on to submit that the total avoidance of adverse effects is not required by the relevant
directive policies in the NZCPS, and that pursuant to King Salmon, there is a requirement to
avoid, or prevent, only those adverse effects that are more than minor or transitory. It
submitted that this requirement should have been given effect to in the proposed RCEP
provisions relevant to regionally significant infrastructure in Indigenous Biodiversity Areas
A.
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[65]

The respondent council submitted that the Environment Court did not adopt an

overall judgment approach in the sense discussed by the majority in King Salmon, either by
reverting to Part 2 of the Act, or by failing to reconcile the various NZCPS provisions. It
suggested that Royal Forest and Bird and NgƗti MƗkino place an unreasonable gloss on the
proportionate concept discussed by the Environment Court. It argued that the Environment
Court was entitled to rely on the proposed plan’s settled objectives which had not been
appealed, and on Royal Forest and Bird’s concession that those settled objectives give effect
to the higher order planning documents. It further argued that the Environment Court’s
findings can be construed in a manner consistent with King Salmon, submitting that the
Environment Court’s decision allows for the location of regionally significant infrastructure
– both existing and new – in high value areas, but only in the narrowest of circumstances
where no practical alternative locations exist, the avoidance of effects is not possible, and
any residual adverse effects are remedied or mitigated as far as practicable or offset.
[66]

Tauranga City Council also argued that Royal Forest and Bird and NgƗti MƗkino

misapplied King Salmon, suggesting that they seek to elevate various comments made by
the Supreme Court into legal tests, and that in so doing, they ignore the different context in
which the Environment Court’s decision was made. It was argued that there are many
factual and policy distinctions between King Salmon and the Environment Court’s decision
and that the Environment Court did not err when it compared, interpreted and ruled on the
objectives and policies in the lower order documents. It submitted that the Environment
Court was entitled to make findings favouring a proportionate response, given the lack of
pre-eminence within the lower order planning provisions, and that an overall broad
approach, in the sense discussed in King Salmon, was not adopted.
[67]

The Te Tumu Landowners – comprising Te Tumu Kaituna 14 Trust, Ford Land

Holdings Pty Ltd and Carrus Corporation Ltd – argued that there are many distinctions
between King Salmon and the situation which confronted the Environment Court. They
referred to the factual context, noting that King Salmon involved a “spot zone” private plan
change which sought to authorise specific proposals. They also noted that the RPS is recent
and settled. It was argued that King Salmon did not promulgate a “bright line test” and that
the Supreme Court did not endorse a blanket or absolute prohibition for development even
in areas of high natural value. They argued that the reconciliation of policies 8, 13 and 15,

undertaken by the Supreme Court, does not constitute a blueprint for the reconciliation of
policies that involve public infrastructure and strategic planning.
[68]

The same submissions were advanced on behalf of PowerCo Ltd.

[69]

Transpower’s submissions understandably focussed on the national grid.

It did

suggest that the Supreme Court in King Salmon was faced with resolving policy tensions
within the same policy document, but not tensions between different planning documents.
Nevertheless, it accepted that helpful guidance can be derived from King Salmon where
tension exists between different documents. Further, it agreed with Royal Forest and Bird’s
submission that the presumption that the RCEP’s unchallenged objectives implement the
higher order planning documents does not mean that the Environment Court could consider
those objectives in isolation from the higher order planning documents. It argued that where
regional plan objectives could lead to more than one policy framework, it is necessary for
decision-makers to check whether their chosen policy framework gives effect to the higher
order planning documents. Essentially it submitted that the Act requires decision-makers to
adopt a “checks and balances” approach to the hierarchy of planning documents.
[70]

The New Zealand Transport Agency acknowledged that a “simplistic” reading of the

Supreme Court’s decision in King Salmon, and the various statements made by the majority
in relation to “environmental bottom lines”, might suggest that all activities that have more
than minor adverse effects upon the high value areas protected by policies 11, 13 and 15 of
the NZCPS need to be protected. It argued for a more careful reading of the decision taking
into account the context in which it was delivered. The Agency expressed its concern with
what it termed the “absolutist” reading of the NZCPS it suggested occurred in King Salmon,
and argued that the decision is limited to the matters that were before the Supreme Court. It
argued that only limited guidance was provided by the Supreme Court in relation to how
other statutory requirements relevant to the formation of plans should be implemented. It
referred to subsequent decisions – namely, Man O’War Station Ltd v Auckland Council,53
and Royal Forest and Bird Protection Society of New Zealand Incorporated v Auckland
Council54 – and suggested that they are authority for the proposition that a contextual
assessment can be appropriate.
53
54

Man O’War Station Ltd v Auckland Council, above n 45.
Royal Forest and Bird Protection Society of New Zealand Inc v Auckland Council [2017] NZHC 980.

(d)

Analysis
(i)

[71]

The Act

The starting point must be the provisions contained in the Act. Broadly, the relevant

statutory provisions can be summarised as follows:
(a)

The purpose of regional plans is to assist regional councils to carry out their
functions in order to achieve the purpose of the Act. Specifically, the purpose
of the preparation, implementation and administration of regional coastal
plans is to assist regional councils, in conjunction with the Minister of
Conservation, to achieve the purpose of the Act in relation to the coastal
marine areas of their regions.55

(b)

A regional council may prepare a regional plan for the whole or any part of
its region for any of the functions specified in s 30(1)(c), (ca), (e), (f), (fa),
(fb), (g) or (ga).56

Relevantly, s 30(1)(ga) refers to the function of

establishing, implementing and reviewing objectives, policies and methods
for maintaining indigenous biological diversity.
(c)

A regional council must prepare and change any regional plan in accordance
with, inter alia, the provisions of Part 2 of the Act, and the council’s
obligation to prepare an evaluation report in accordance with s 32.57 An
evaluation report is required to examine the extent to which:58
(i)

the objectives of the proposal being evaluated are the most
appropriate way to achieve the purpose of the Act; and

(ii)

the provisions in the proposal are the most appropriate way to achieve
the objectives.
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Resource Management Act, s 63(1) and (2).
Section 65(1).
Section 66(1)(b) and (d).
Section 32(1)(a) and (b).

(d)

A regional plan must give effect to any National Policy Statement, any New
Zealand Coastal Policy Statement, a National Planning Standard and any
Regional Policy Statement.59

(e)

A regional plan must state the objectives for the region, the policies to
implement the objectives, and the rules (if any), to implement the policies.60

[72]

The documents listed in s 67(3), which a regional plan must give effect to, are

conjunctive and not disjunctive.
[73]

The statutory provisions require that a proposed plan give effect to both any New

Zealand coastal policy statement and any regional policy statement. The requirement that a
proposed plan’s policies implement the proposed objectives is a separate and distinct
obligation. The requirement for an evaluation report under s 32 to examine, inter alia, the
extent to which the proposed provisions are the most appropriate way to achieve the
objectives, is a procedural obligation. Neither the obligation to implement a proposed plan’s
objectives, nor the requirement for an evaluation report, removes the necessity for a
proposed plan to give effect to both the any New Zealand coastal policy statement and any
regional policy statement.
[74]

The leading authority considering the inter-relationship of planning documents and

the effect of s 67(3), is the decision of the Supreme Court in King Salmon. Is its effect
limited as the Environment Court appears to have thought, or can it be distinguished as the
respondent council and numerous of the s 301 parties submit?
(ii)
[75]

Is King Salmon limited or can it be distinguished?

As noted at [59], the Environment Court appears to have considered that King

Salmon was of limited assistance, because, unlike the Supreme Court, it was required to deal
with multiple national policy statements, the RPS and the unchallenged parts of the RCEP.
[76]

I acknowledge that King Salmon was concerned with the resolution of tensions in the

one planning document, the NZCPS. I do not, however, consider that King Salmon is of
59
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Section 67(3). No National Planning Standard has been developed to date.
Section 67(1).

limited assistance where the tensions are in multiple documents. First, the Environment
Court thought that the tensions it considered existed were manifest in each document from
the NZCPS downwards. They were not between documents, but rather in each document.
Secondly, the approach discussed by the majority in King Salmon is applicable in either
context. It seems to me that if there is a tension perceived in a lower order document, the
approach taken by the majority in King Salmon should be applied to try and resolve that
tension. If the tension cannot be resolved, then recourse should be made to the higher order
planning documents to see if the tension is more apparent than real. I agree with counsel for
Transpower that, where regional plan objectives could lead to more than one policy
framework, it is incumbent on decision-makers to check whether their preferred policy
framework gives effect to the higher order planning documents. That is what s 67(3)
requires.
[77]

Turning to the submissions that were made, I acknowledge the point made by those

who suggest that King Salmon can be distinguished – the decision related to a privately
initiated plan change, which effectively sought spot zoning of certain areas in the coastal
marine area, and resource consents for some of those areas.
[78]

I do not consider that this factor is of any great relevance. A regional plan must be

prepared in accordance with Schedule 1 to the Act.61 Any person may request that a
regional council change a regional plan,62 also in the manner set out in Schedule 1. The
local authority to which the request is made – which is defined to include a regional
council63 – is required to consider the request. It can adopt the request; if it does so, the
provisions of Part 1 of Schedule 1 apply. It can accept the request in whole or in part, and
proceed to notify the request under clause 26.64 If the request is accepted, Part 1 of
Schedule 1, with all necessary modifications applies to the change requested.65

The

procedure is the same, whether or not a plan change is initiated by a regional council of its
own initiative, or pursuant to a private request.

61
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Section 65(2).
Schedule 1, cl 21(1), but not a regional coastal plan – see cl 21(2).
Section 2.
Schedule 1, cl 25(2)(a) and (b).
Clause 29(1).

[79]

Other differences suggested by the parties are also of little assistance. For example,

it does not matter that the RPS at issue in this case is recent and settled. That is irrelevant,
both in terms of the statutory scheme and the Supreme Court’s observations in King Salmon.
Nor does it matter that the plan change in issue in King Salmon was accompanied by
resource consent applications. This factor did not colour the Supreme Court’s observations
in relation to plan changes generally. Similarly, in my view, it does not matter that the
Supreme Court’s decision was given in circumstances where the Board of Inquiry had
already found that there would be adverse effects on areas with outstanding natural
attributes. That is simply a reflection of the stage in the process at which the case came
before the Supreme Court.
[80]

I accept that the ratio of King Salmon is relatively narrow. I have endeavoured to

summarise what I understand it to be in [47] above. While strictly obiter, all of the
majority’s observations which led to the conclusions I have set out are highly persuasive.
They are observations made by our highest Court, discussing some of the provisions and
issues which are directly at issue in the present case. They cannot, in my judgment, be
ignored or glossed over.
[81]

I do not consider that King Salmon can be distinguished, or that it is of limited

assistance only.
(iii)
[82]

The hierarchy of planning documents – what is it necessary to refer to?

As noted, the Environment Court started by focusing on the documents lowest in the

planning hierarchy – namely the unchallenged objectives in the RCEP. It then referred to
some provision in the RPS, but only briefly, and then, even more briefly, to a very few
provisions in the NZCPS.

It adopted this approach in reliance on what it termed a

“concession” by Royal Forest and Bird, and, perhaps, implicitly, on the approach taken by
the Supreme Court, to the need to refer to Part 2 when considering provisions in the
NZCPS.
[83]

I do not consider that the Environment Court was entitled to take the approach it

took – namely focusing largely on the unchallenged provisions in the RCEP.

[84]

There is nothing in the majority’s observation in King Salmon which suggests that a

decision-maker can confine his, her or its attention to unchallenged parts of the planning
document in issue or to the planning document immediately above the document under
consideration, and ignore or gloss over higher order planning documents.
[85]

Counsel pointed to the decision of this Court in Thumb Point Station Ltd v Auckland

City Council66 and some argued that it supports the approach taken by the Environment
Court. I disagree. In Thumb Point, Andrews J described the effect of King Salmon in this
regard as follows:
In most cases, the Environment Court is entitled to rely on a settled plan as giving
effect to the purposes and principles of the Act. There is an exception, however,
where there is a deficiency in the plan. In that event, the Environment Court must
have regard to the purposes and principles of the Act and may only give effect to the
plan to the degree that it is consistent with the Act. As such, it is necessary to assess
whether the highlighted anomaly required the Court to have regard to the wider
context of the Act.

I do not consider that this observation supports the Environment Court’s approach. The
reference to the purpose and principles of the Act is clearly a reference to Part 2 of the Act.
In my judgment, the Supreme Court in King Salmon and this Court in Thumb Point, were
simply referring to the extent to which Part 2 is required to be considered when giving effect
to a national policy statement or a settled plan. Neither decision was considering whether
and when higher order planning documents need to be considered when lower order
planning documents are settled or parts of them are not challenged.
[86]

Counsel also referred me to Appealing Wanaka Inc v Queenstown Lakes District

Council Inc, where the Environment Court held as follows: 67
The recent decision of the Supreme Court in EDS v NZ King Salmon sets out an
amended — and simpler — approach to assessing plan changes … The principle in
EDS v NZ King Salmon is that if higher order documents in the statutory hierarchy
existed when the plan was prepared then each of those statutory documents is
particularised in the lower document. It appears that there is, in effect, a rebuttable
presumption that each higher document has been given effect to or had regard to (or
whatever the relevant requirement is). Thus there is no necessity to refer back to any
higher document when determining a plan change provided that the plan is
sufficiently certain, and neither incomplete nor invalid. This seems to have been
accepted by the High Court in a recent decision — Thumb Point Station Ltd v
Auckland City Council. …
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Thumb Point Station Ltd v Auckland Council [2015] NZHC 1035, [2016] NZRMA 55 at [31].
Appealing Wanaka Inc v Queenstown Lakes District Council Inc, above n 49, at [43].

We respectfully agree provided that the reference to giving effect to the “purposes
and principles” of the Act includes giving effect to the higher order statutory
instruments, and indeed to the consideration of the other statutory documents
referred to in sections 74 and 75 of the RMA.

[87]

As I have already noted, the Environment Court in the case before the Court did not

refer to the Appealing Wanaka decision, but it appears to have adopted the same approach.
[88]

I have reservations about the approach taken by the Environment Court in Appealing

Wanaka. First, I do not consider that it accurately records what was said in King Salmon or
by this Court in Thumb Point. Secondly, and perhaps more importantly, in my view there is
a distinct risk that the intent and effect of higher order plans can be diluted, or even lost, in
the provisions of plans lower in the planning hierarchy. Put colloquially, the story can be
lost in the re-telling. Indeed, a similar point was noted in Appealing Wanaka, where the
Court sounded a warning in the following terms:68
…While the simplicity of that process may sometimes be more theoretical than real,
since in practice plans may be uncertain, incomplete or even partly invalid, it is
easier than the exhaustive and repetitive process followed before the Supreme Court
decided EDS v NZ King Salmon.

In my judgment, there are dangers in the truncated approach taken in Appealing Wanaka and
by the Environment Court in this case.
[89]

In my judgment, the Environment Court erred when it proceeded primarily by

reference to the RCEP’s objectives, with only limited reference to the RPS and the NZCPS.
Its approach in effect ignored the statutory directive contained in s 67(3). That subsection is
clear in its terms. It requires that decision-makers promulgating regional plans must “give
effect to”, inter alia, National Policy Statements and Regional Policy Statements. The
Environment Court failed to have regard to the majority of the Supreme Court’s finding that
the words “give effect to” mean to implement, and that this is a strong directive, creating a
firm obligation on the part of those subject to it.
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At [47].

[90]

The “concession” by Royal Forest and Bird does not assist. The Environment Court

recorded the concession by reciting from Royal Forest and Bird’s submissions before it as
follows:69
… the Court is entitled to rely on the proposed plan’s settled objectives and does not
need to venture further into the higher order planning documents unless it considers
that the proposed plan’s objectives are deficient in one of the ways described in
Thumb Point or King Salmon. It is submitted there is no such deficiency. The
higher order planning documents are entirely consistent with the proposed plan’s
settled objectives, and reinforce their clear meaning.
However, the interpretation of the proposed plan’s objectives contended for by the
respondent [council] and opposing [section 301] parties would be deficient, as
becomes apparent from a review of the higher order planning documents that the
proposed plan’s objectives are meant to give effect to.

[91]

Before me, Royal Forest and Bird did not seek to resile from these submissions

made to the Environment Court, but it disagreed that they amounted to a concession. It
argued that its submissions before the Environment Court did no more than say that, if the
Environment Court accepted Royal Forest and Bird’s interpretation of the RCEP, then there
was no need to go further, but that if it considered that there was a conflict in the lower
order documents, recourse should be made to the higher order documents in an attempt to
resolve that conflict.
[92]

I am sympathetic to Royal Forest and Bird’s argument, and it seems to me that the

Environment Court erred when it treated the submissions it recited as a concession. Further,
as a matter of law, it is not open to a party to waive the statutory requirements put in place
by s 67(3). The concession, if that is what it was, was irrelevant, and in any event, NgƗti
MƗkino, supporting the appeal, did not concede the issue. It was a s 274 party before the
Environment Court, and it could not be bound by any concession made by Royal Forest and
Bird.
[93]

The Environment Court also appears to have assumed that it was unnecessary for it

to consider the NZCPS in any detail, because there was no evidence to suggest that the
RCEP’s objectives were not “entirely in keeping with the superior documents, including the
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Royal Forest and Bird Protection Society of New Zealand Incorporated v Bay of Plenty Regional
Council, above n 1, at [3].

NZCPS, the NPSET, or, if relevant, Part 2”.70 With respect, this was not an issue of
evidence. Interpretation of the relevant planning documents and their interrelationship was
for the Environment Court, and it does not matter whether or not there was evidence on the
issue.
(iv)
[94]

Tension – should an attempt have been made to resolve it?

The Environment Court considered that the RCEP objectives raised a tension

between the various elements in play in recognising regionally significant infrastructure,
while at the same time recognising kaitiakitanga, the avoidance of adverse effects, and,
since 2017, the need to provide for urban growth management areas.71
[95]

The Court also discussed the RPS briefly, noting that it emphasises the need for the

integrated management of the coastal environment, that it also discusses natural character
and ecological functioning of the coastal environment, and that it nevertheless addresses the
use and allocation of coastal resources. The Court commented on those provisions in the
RPS which deal directly with regionally significant infrastructure, and which identify
matters of national importance, including protection of areas of significant indigenous
vegetation and significant habitats of indigenous fauna. The Court did not expressly state
that there was tension in the RPS, but it did observe that the RCEP’s objective framework
was intended to reflect the RPS.72 Given that the Environment Court considered that there
was a tension in the “[o]bjective framework” in the RCEP, it would seem to follow that it
must also have considered that there was tension in the RPS, at least insofar as it relates to
the coastal environment, the provision of infrastructure and the protection of areas of
significant indigenous vegetation and significant habitats of indigenous fauna.73
[96]

The Environment Court also referred briefly to the NZCPS, discussing some, but not

all of its objectives. It considered that the NZCPS itself recognises “the distinction and
tensions” between the various elements within the coastal environment.74
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Royal Forest and Bird Protection Society Incorporated v Bay of Plenty Regional Council, above n 1, at
[4].
At [12] and [21].
At [30].
At [38] and [44].
At [35].

[97]

The Environment Court used these identified tensions to justify the proportionate

response it considered appropriate. It did not seek to analyse the tension it considered the
various policies evince.
[98]

The Environment Court’s approach was, in my judgment, in conflict with the various

observations of the Supreme Court in King Salmon. As noted above in [50]-[52], the
majority discussed the correct approach to be taken to the interpretation of the, at first
glance, disparate policies in the NZCPS. It set out the obligations of decision-makers
considering those policies, and what they should do if they consider that particular
provisions pull in different directions. These observations were made in relation to the
NZCPS. This was one of the documents the Environment Court was called upon to
consider in this case. Further, and as I have already noted, the majority’s observations in
King Salmon are equally applicable to documents lower in the planning hierarchy which
seek to implement higher order documents. The Environment Court did not follow the
approach the majority in the Supreme Court considered appropriate. It made no attempt to
resolve the tensions and it failed to make “a thoroughgoing attempt to find a way to
reconcile”75 the provisions it considered to be in tension.
(v)
[99]

Avoid

In my judgment, the Environment Court also erred in the interpretation it gave to the

word “avoid”. As I have noted, it concluded that “even for words such as avoid, the context
must go further than simply the wording of the plan”.76
[100] The Supreme Court discussed the word “avoid” used both in the Act and in various
policies in the NZCPS. It held that it has the ordinary meaning of “not allowed” or “prevent
the occurrence of”.77
[101] As I discuss shortly, in my judgment the Environment Court should have considered
the relevant avoidance or environmental bottom line policies – policies 11, 13 and 15, in the
NZCPS. It should have acknowledged and applied the view of the majority in King Salmon
75
76
77

Environmental Defence Society Inc v The New Zealand King Salmon Co Ltd, above n 3, at [131].
Royal Forest and Bird Protection Society of New Zealand Incorporated v Bay of Plenty Regional
Council, above n 1, at [43].
Environmental Defence Society Inc v The New Zealand King Salmon Co Ltd, above n 3, at [92]-[93] and
[129].

that policies 13 and 15 seek to avoid the adverse effects of activities on natural character in
areas of outstanding natural character and are so directive that they provide something in the
nature of an environmental bottom line.
[102] By finding that the word “avoid” is contextual, and that it is necessary to go further
than simply the wording of the plan, the Environment Court has, in my judgment, failed to
properly apply the directive provisions contained in the NZCPS and the majority’s
observations in King Salmon.
(vi)

A Proportionate Response?

[103] The Environment Court’s proportionate response is also inconsistent with the
approach taken by the Supreme Court in King Salmon. The majority roundly rejected the
broad overall judgment taken by the Board of Inquiry in that case, and the proportionate
response adopted by the Environment Court in this case is an overall judgment approach –
albeit by a different name. The more restrictive regime flowing from the Supreme Court’s
decision in King Salmon does not permit the proportionate, or contextual, response taken by
the Environment Court.
[104] Context may be relevant in considering whether an activity will have adverse effects.
This could depend both on the activity itself and on the values and characteristics of the
natural area in issue. By way of example, in Man O’War Station Ltd the Court of Appeal
said as follows:78
In the present case, as the Environment Court noted, it was agreed that the areas to
which the ONLs [Outstanding Natural Landscape classifications] were applied are
sufficiently natural for the purposes of s 6(b) of the Act. It is also clear that there are
a number of different elements currently forming part of the ONLs. Thus significant
areas of native vegetation and pastoral land are both elements of ONL 78 together
with buildings (albeit said to be subservient to other elements) and vineyard and
olive grove activities. Although natural, it is not pristine or remote. As Mr
O'Callahan acknowledged on behalf of Auckland Council, it is in that setting the
78

Man O’War Station Ltd v Auckland Council, above n 45, at [66]; In Royal Forest and Bird Society of New
Zealand Incorporated v Auckland Council, above n 54, at [34], Whata J discussed this paragraph and the
following paragraph from Man O’War Station and stated as follows: “The Court of Appeal also noted,
with respect orthodoxically, that the requirement to “avoid” adverse effects is contextual, so that whether
any new activity or development would amount to an adverse effect must be assessed in both in the
factual and broader policy context”. The comment that the requirement to avoid adverse effects is
contextual cannot to be seen in isolation from that which follows, it explains that the context being
referred to is whether any new activity or development would amount to an adverse effect. Read
carefully, the observation is consistent with Man O’War.

question of whether any new activity or development would amount to an adverse
effect would need to be assessed.

[105] While the requirement to avoid adverse effects on high value areas pursuant to
policies 13 and 15 in the NZCPS is not contextual, the factual question, whether any activity
seeking to locate or operate in a high value area will have an adverse effect, may be
contextual.
[106] In my judgment, in taking its proportionate response, the Environment Court was not
referring to context in this sense. Rather it was considering context in the round. It was
suggesting that the benefits and costs of regionally significant infrastructure, seeking to
locate in Indigenous Biological Diversity Areas A and that could have adverse effects on
such areas, should be assessed on a case by case basis, having regard to all relevant factors.
Given the majority’s decision in King Salmon, this approach was not available to it.
Did the Environment Court err in its interpretation and implementation of the NZCPS
and the RPS?
[107] Given my conclusions set out above, I can deal with the remaining points on appeal
relatively quickly.
[108] The NZCPS is an instrument at the top of the planning hierarchy. As the Supreme
Court observed in King Salmon, it is a document which reflects particular choices, and the
notion that decision-makers are entitled to decline to implement aspects of the NZCPS if
they consider that appropriate in the circumstances “does not fit readily into the hierarchical
scheme of the [Act]”.79
[109] The Environment Court referred only to objectives 2, 3, 4, 5 and 6 when discussing
the NZCPS.80
[110] There are a large number of other provisions which are relevant to a greater or lesser
extent.
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Environment Defence Society Inc v The New Zealand King Salmon Co Ltd, above n 3, at [90].
Royal Forest and Bird Protection Society of New Zealand Incorporated v Bay of Plenty Regional
Council, above n 1, at [35].

[111] Policy 6(1)(a) seeks to recognise, in relation to the coastal environment, that the
provision of infrastructure is an activity important to the social, economic and cultural
wellbeing of people in communities. Policy 6(1)(b) enjoins decision-makers to consider the
rate at which built development and public infrastructure should be enabled to provide for
the reasonable foreseeable needs of population growth without compromising the other
values of the coastal environment. Policy 6(2) refers to the need to recognise potential
contributions to the social, economic and cultural wellbeing of people in communities from
use and development of the coastal marine area, and to the need to recognise those activities
that have a functional need to locate in the coastal marine area, and to provide for them in
appropriate places. Relevantly, it is also recognised that activities that do not have a
functional need to locate in the coastal marine area generally should not be located there.
[112] Policy 7 deals with strategic planning. It provides that, in the preparation of regional
plans, there is a need to consider where, how and when to provide for future residential and
rural residential settlement, urban development and other activities in the coastal
environment at both a regional and district level. There is also a need to identify areas of
the coastal environment where particular activities and forms of subdivision, use and
development are inappropriate, or may be inappropriate without consideration of the effects
through a resource consent application.
[113] These policies are broadly about planning, providing for growth, and the associated
provision of infrastructure, in a sustainable and interpreted way. They are less prescriptive
policies.
[114] In contrast, policy 11 seeks to protect indigenous biological diversity in parts of the
coastal environment, by avoiding adverse effects on indigenous taxa, indigenous
ecosystems, the habitats of indigenous species, areas containing nationally significant
examples of indigenous community types, and areas set aside for full or partial protection of
indigenous biological diversity. It also seeks to avoid significant adverse effects and avoid,
remedy or mitigate other adverse effects on activities on areas of predominantly indigenous
vegetation in the coastal environment.
[115] As I have recorded earlier in this judgment, Indigenous Biological Diversity Areas A
detailed in the RCEP are areas singled out and identified in the RCEP because they meet the

criteria contained in policy 11(a). Insofar as I am aware, there has been no challenge to this
part of the RCEP, or to the areas identified as Indigenous Biological Diversity Areas A in the
RCEP. It was common ground before me that Indigenous Biological Diversity Areas A are
areas in the coastal environment with outstanding natural character.
[116] Policy 13 is directed to the preservation of the natural character of the coastal
environment, and the need to protect it from inappropriate subdivision, use and
development. It records the requirement to avoid adverse effects of activities on natural
character in areas of the coastal environment with outstanding natural character.
[117] Policy 15 is directed at the need to protect the natural features and natural landscapes
of the coastal environment from inappropriate subdivision, use and development, and again,
by avoiding adverse effects of activities on outstanding natural features and outstanding
natural landscapes in the coastal environment.
[118] The Supreme Court in King Salmon noted, in relation to policies 13 and 15, as
follows:81
The overall purpose of these directions is to preserve the natural character of the
coastal environment and to protect it from inappropriate subdivision, use and
development (policy 13) or to protect the natural features and natural landscapes
(including seascapes) from inappropriate subdivision, use and development (policy
15). Accordingly, then, the local authority's obligations vary depending on the nature
of the area at issue. Areas which are “outstanding” receive the greatest protection:
the requirement is to “avoid adverse effects”. Areas that are not “outstanding”
receive less protection: the requirement is to avoid significant adverse effects and
avoid, remedy or mitigate other adverse effects. In this context, “avoid” appears to
mean “not allow” or “prevent the occurrence of”, but that is an issue to which we
return at [92] below.

Policies 13(1)(a) and 15(a) were described by the majority as providing “something of a
nature of a bottom line”,82 and the Court saw “no justification for reading down or otherwise
undermining the clear terms in which those two policies have been expressed”.83
[119] Another decision of the Environment Court has accepted that the Supreme Court’s
approach to policies 13 and 15 is equally applicable to policy 11.84
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Environment Defence Society Inc v The New Zealand King Salmon Co Ltd, above n 3, at [62].
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[120] In King Salmon, the Supreme Court reconciled policies 8, 13 and 15 (policy 8
recognises the contribution of aquaculture and provides for it to be recognised in regional
policy statements and plans in appropriate places). The majority considered that policies 13
and 15 are in more directive terms, and that they carry greater weight than policy 8 – which
is in more prescriptive terms. The majority held that policy 8 does not permit aquaculture in
areas where it would adversely affect an outstanding natural landscape.
[121] It is difficult to see that policies 6 and 7, which provide for regionally significant
infrastructure, are stronger or more directive than policy 8.

There are differences in

wording, but I doubt that those differences are sufficient to justify a decision-maker
reaching an outcome different from that reached by the Supreme Court in relation to policy
8.85
[122] As I have noted, the Environment Court’s consideration of the NZCPS policies was
brief and incomplete. The Court concluded that policy 11(a) is “not absolute or binary”86
but it did not attempt to reconcile policy 11, or policies 13 and 15, with those policies which
recognise regionally significant infrastructure and development in the coastal marine area.
[123] In my judgment, the Environment Court erred in approving policies and a rule that
do not give effect to the requirements set out in policies 11(a), 13(1)(a) and 15(a).
[124] Turning to the RPS, the most significant objectives for present purposes are
objectives 2, 4, 6, 7, 18, 19, 20 and 23. Some seek protection of the natural environment;
others seek to enable use and development.
[125] There are a number of policies that seek to implement these objectives. Relevantly,
policy CE 2B(a) seeks to preserve the natural character of the coastal environment and
protect from “inappropriate” subdivision use and development by including provisions in
the regional plan which avoid adverse effects of activities on attributes that comprise natural
84
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105, (2015) 19 ELRNZ 254 where the Environment Court considered the relationship between policy
7(1)(b) and policy 11.
Royal Forest and Bird Protection Society of New Zealand Incorporated v Bay of Plenty Regional
Council, above n 1, at [52].

character in areas of a coastal environment identified in the RPS as having outstanding
natural character. Policy CE 6B refers to using the criteria in policy 11 of the NZCPS to
identify and protect areas of indigenous biological diversity in the coastal environment
requiring protection.
[126] The applicable parts of these policies are directive. They either use the word
“avoid”, or cross-refer to it. They do not say “avoid where practicable” or “avoid, remedy
or mitigate”.
[127] Policy EI 5B seeks to give priority to ensuring development or upgrades to
regionally significant infrastructure avoid adverse effects on natural and physical resources
identified in policy MN 1B87 as matters of national importance, and to appropriately remedy
or mitigate adverse effects that cannot practicably be avoided.
[128] The Environment Court discussed these various policies,88 but without considering
their specific wording. It found that there is nothing within the RPS or in the RCEP which
isolates one issue or objective as being the pre-eminent consideration when setting methods
and rules. It considered that the RPS and the RCEP seek to integrate the various issues and
objectives within the broader context of the other documents relevant to the region.89
[129] In my judgment, the Environment Court erred by failing to consider the directive
nature of relevant policies – particularly policies CE 2B, and CE 6B. It failed to consider
whether or not these policies had pre-eminence in the sense discussed in King Salmon, and
as a result, it failed to take into account the effect of the directive provisions on the RCEP
policies and rule that it put in place.
Did the Environment Court err in its interpretation and implementation of relevant
RCEP objectives?
[130] The Environment Court largely focused its attention on unchallenged RCEP
objectives. It referred to objectives 1, 2, 2A, 3, 4, 25A, 25B and 26.
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Policy MN1B is concerned with recognising and providing for matters of national importance.
Royal Forest and Bird Protection Society Incorporated v Bay of Plenty Regional Council, above 1, at
[21]-[28].
At [30].

[131] I have already referred to these various objectives above.90 As is clear from that
discussion, objective 2 seeks to protect the attributes and values of high value areas from
“inappropriate” subdivision use and development. Objective 2A seeks to protect Indigenous
Biological Diversity Areas A and objective 3 seeks to prevent the loss of threatened habitats.
Objective 25 refers to “appropriate locations”; objective 25A to “appropriate
circumstances”, and objective 25B to “appropriate locations”.
[132] The majority in King Salmon considered the meaning of the words “appropriate” and
“inappropriate” in not dissimilar provisions. I have discussed this above and quoted the
relevant paragraph from the majority judgment at [55(b)] above. The Supreme Court also
considered how provision for activities in appropriate places can be reconciled with
protective avoid policies – see [56] above.
[133] Objectives 2, 2A and 3 can be reconciled with objectives 25, 25A and 25B in a
similar manner. Objectives 25, 25A and 25B recognise that provision needs to be made for
activities with a functional need to locate in the coastal marine area or which are dependent
on its resources, along with regionally significant infrastructure, in areas suitable for those
activities. This is not inconsistent with the requirement that such activities cannot occur in
one of the areas described in objectives 2, 2A and 3, particularly if the activities would not
protect – that is keep safe from harm – the values and attributes of the identified areas.
Objectives 25, 25A and 25B do not suggest that provision must be made for the activities
they refer to in all parts of the coastal environment.
[134] This is supported by objective 26. It requires that activities and structures in the
coastal marine area should be located, designed and undertaken in a manner that is
appropriate given the values and existing uses of their location. This reinforces the idea that
some high value locations will be inappropriate for activities and structures.

It links

objectives 25, 25A and 25B with objectives 2, 2A and 3.
[135] In my judgment, the Environment Court misconstrued the objectives contained in the
RCEP.

Read carefully, and following the King Salmon approach, they recognise that

provision needs to be made for regionally significant infrastructure, but not in all locations
in the coastal marine area.
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Above at [9] and [10].

Did the Environment Court err in its interpretation of ss 87A, 104 and 104D in the
Act?
[136] The Environment Court found that according regionally significant infrastructure,
seeking to locate in an Indigenous Biological Diversity Area A, status as a non-complying
activity, might have less prospect of avoiding adverse effects than if it were given status as a
discretionary activity.
[137] The Environment Court said as follows:91
Beyond that, the status of the activity as non-complying may have less prospect of
avoiding adverse effects than a discretionary consent. Our reasons for this comment
are:
(i)

on an application for discretionary consent the objectives and policies of the
plan are clearly to be given effect to and achieved in the granting of the
consent. All parties agree that the objectives and policies of the plan (and the
superior documents) are clear, and NH 4 itself is clear in its intent that
adverse effects are avoided; and

(ii)

any application for consent as a discretionary consent would therefore have
to pass a high hurdle, including specifically addressing all matters in NH 11
and NH 11A (proportionate to the application and its context).

(iii)

if treated as a non-complying activity, it is clear that it would be contrary to
the objectives and policies of the plan given Ms Gepp's interpretation of the
avoidance policy. This would mean that the effects could be no more than
minor. Clearly, this does not, in itself, mean that effects would be avoided.

(iv)

such a conclusion would require a judgement again of the level of effects,
and a proportionate response to all elements of the application to properly
consider a non-complying consent.

What concerns the Court, particularly, is that such a non-complying evaluation may
then seek to avoid reference to the objectives and policies of the RCEP because it is
clearly contrary to those policies of the plan (which would by definition be contrary
if the obligation is to avoid). It could then be argued that the policies were not
applicable and the application could be considered on a more generic basis. The
concern of this Court is that non-complying status might not lead to an appropriate
and integrated approach to management, taking into account the many other aspects
of the plan that would be applicable to ascertaining whether a particular application
should be granted consent.
However, overall and in practical terms, we consider there is little difference
between non-complying and discretionary consent status …
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Royal Forest and Bird Protection Society of New Zealand Incorporated v Bay of Plenty Regional
Council, above n 1, at [53]-[54].

[138] Royal Forest and Bird argued that the Environment Court erred to the extent that it
appears to have thought that objectives and policies in applicable planning documents are
less relevant to an application for a non-complying activity than to an application for a
discretionary activity.
[139] Under s 87A, resource consent may be granted for a non-complying activity if the
consent authority, inter alia, is satisfied that the requirements of s 104D are met. Section
104D of the Act operates as a gateway for non-complying activities. It provides as follows:
Particular restrictions for non-complying activities
(1)

(2)

Despite any decision made for the purpose of notification in relation to
adverse effects, a consent authority may grant a resource consent for a noncomplying activity only if it is satisfied that either—
(a)

the adverse effects of the activity on the environment (other than any
effect to which section 104(3)(a)(ii) applies) will be minor; or

(b)

the application is for an activity that will not be contrary to the
objectives and policies of—
(i)

the relevant plan, if there is a plan but no proposed plan in
respect of the activity; or

(ii)

the relevant proposed plan, if there is a proposed plan but no
relevant plan in respect of the activity; or

(iii)

both the relevant plan and the relevant proposed plan, if
there is both a plan and a proposed plan in respect of the
activity.

To avoid doubt, section 104(2) applies to the determination of an application
for a non-complying activity.

[140] Section 104 sets out the matters that are to be considered when considering an
application for a resource consent for a non-complying activity. Relevantly, it provides as
follows:
When considering an application for a resource consent and any submissions
received, the consent authority must, subject to Part 2, have regard to–
(a)

…

(b)

any relevant provisions of—
(i)

a national environmental standard:

(ii)

other regulations:

(iii)

a national policy statement:

(iv)

a New Zealand coastal policy statement:

(v)

a regional policy statement or proposed regional policy statement:

(vi)

a plan or proposed plan; and

…

[141] While the Environment Court’s comments are curious, and not particularly easy to
follow given the statutory provisions, I do not consider that they were findings made by it.
The Environment Court did not expressly make any finding as to the relative importance of
objectives and policies when considering an application for either a discretionary activity or
a non-complying activity. Rather, its comments were conceptual – the word “may” was
used repeatedly, and the Court simply observed that it “could be argued” that policies might
be more relevant in one context than the other.
[142] I do not consider that the Environment Court made an erroneous finding in this
regard.
Materiality
[143] Each of the above errors I have identified – issues 1 to 3 (inclusive) – were material
to the Environment Court decision. No party contended to the contrary, and the materiality
of the errors is self-evident.
Relief
[144] Royal Forest and Bird initially sought that the Environment Court’s decision should
be quashed, and that this Court should itself amend the policies. In the course of the
hearing, it resiled from this position. It accepted that the more appropriate course is to remit
the matter to the Environment Court, so that it can reconsider matters, in light of this Court’s
judgment. All other parties took the same approach. It seems to me that this is appropriate,
particularly given that the Court is still to finalise its decision in relation to iwi resource
management issues.

Result
[145] The appeal is allowed in part. In my judgment, the Environment Court erred in its
interpretation and application of the King Salmon decision, of various provisions in the
NZCPS, the RPS, and the RCEP.
[146] The matter is remitted to the Environment Court, to reconsider in light of this
judgment.
Costs
[147] Royal Forest and Bird is entitled to its reasonable costs and disbursements. In that
regard, I direct as follows:
(a)

unless the parties can agree on costs and disbursements, Royal Forest and
Bird is to file a memorandum, setting out the costs and disbursements it
seeks, and indicating how it considers they should be apportioned between
the parties (other than NgƗti MƗkino), within 15 working days of the date of
this decision;

(b)

those parties against whom costs are sought, are to file memoranda in
opposition, within a further 15 working days;

(c)

Royal Forest and Bird’s memoranda is not to exceed 15 pages in length;

(d)

memoranda from other parties are not to exceed 10 pages in length;

I will then deal with the issue of costs and disbursements on the papers, unless I require the
assistance of counsel.

__________________________
Wylie J
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