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Introduction 

1. As discussed in our submissions for Hearing 1, CentrePort's 

participation in this process is focused on a number of matters 

concerning the effective operation, maintenance, upgrading or 

development of both its commercial port and commercial port property 

assets. 

2. These submissions provide a brief overview of CentrePort's interests in 

Hearing 2, including the evidence pre-circulated on its behalf. They 

also discuss the recent amendments to the Resource Management Act 

1991 (the RMA) relating to the regulation of hazardous substances, 

and recommend that the Panel considers these when making its 

decision on provisions in this Hearing. 

Hearing Stream 2 

3. CentrePort's concerns in Hearing 2 relate primarily to air quality 

management. In particular, CentrePort is interested in, and submitted 

on, the following provisions: 

(a) Definitions of Mobile sources, Sensitive activity and Earthworks; 

(b) Policy P60: Agrichemicals and fumigants; 

(c) Rule R12: Emergency power generators - permitted activity; 

(d) Rule R15: Spray coating not within an enclosed space - permitted 

activity; 

(e) 5.1.7 Dust generating activities; 

(f) Rule R26: Abrasive blasting outside an enclosed area - permitted 

activity; 

(g) Rule R28: Cement storage - permitted activity; 

(h) Rule R32: Petroleum storage or transfer facilities - permitted 

activity; 

21179192_2 	 1 

Legal Submissions on behalf of CentrePort Limited and CentrePort Properties Limited 



(i) Rule R33: Mobile source emissions - permitted activity; 

(j) Rule R39: Fumigation - permitted activity; and 

(k) Rule R40: Discharge of other fumigants - controlled activity. 

	

4. 	Of the above provisions, there are two outstanding matters that require 

further comment as CentrePort's position generally aligns with the 

Officer's. These have been addressed in Mr Daysh's evidence and are 

outlined in the following paragraph. 

Overview of Evidence 

Planning evidence 

	

5. 	Mr Daysh has provided planning evidence on the primary aspects 

relating to air quality management at the Port and the provisions 

subject to this hearing that CentrePort supported in its submissions on 

the Proposed Plan. Mr Daysh has also addressed the following 

outstanding matters, referred to above, relating to air quality 

management: 

(a) CentrePort's submission seeking a new rule relating to the 

handling and storage of dry or bulk products, including at the 

Port; and 

(b) Rule 40 relating to the discharge of fumigants. 

	

6. 	In summary, Mr Daysh generally supports the change suggested by the 

Officer in relation to the new rule sought by CentrePort, however, 

considers that it does not allow for discharges from bulk solid materials 

at Seaview or Burnham/Miramar Wharves.' Noting that there is 

unlikely to be usage at Seaview Wharf for bulk solid materials, Mr 

Daysh recommends an amendment to provide for discharges from solid 

materials at the Burnham/Miramar Wharves.2  

Statement of Evidence of Mr Lindsay Daysh dated 23 June 2017 at [17]. 
2  Statement of Evidence of Mr Lindsay Daysh dated 23 June 2017 at [18]. 
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7. As for Rule 40, Mr Daysh's evidence discusses the reasons why he 

supports the views of the Officer in rejecting Andrew Francis Carman's 

submission seeking that the Council should insist that CentrePort 

urgently implements recapture technology for all use of methyl bromide 

gas.3  

Company evidence 

8. Mr Woods' evidence provides an overview of fumigation at CentrePort, 

with a specific focus on the use and management of methyl bromide. It 

seeks to provide background information to support of CentrePort's 

submission regarding proposed controls on fumigation (in particular 

Rule 40) in the Proposed Plan. 

Hazardous Substances 

Recent amendments to the RMA concerning Hazardous Substances 

9. We agree with counsel for Greater Wellington Regional Council that 

under Schedule 2, clause 13 of the Resource Legislation Amendment 

Act 2017 (RLAA) the transitional provisions provide that where a 

proposed plan has been publicly notified prior to the RLAA 

commencing, but has not proceeded to the stage at which no further 

appeal is possible, the proposed plan must be determined as if the 

RLAA had not been enacted.4  

10. However, we consider that it is artificial, and short-sighted, to 

completely disregard the effects of the recent RMA amendments where 

these indicate an intention to change the contents of District and 

Regional plans, over time, as part of plan review processes. 

11. For example, and of relevance to CentrePort's submissions on the 

Proposed Plan, the RLAA repealed the explicit function of councils in 

sections 30 and 31 of the RMA to control the adverse effects of the 

storage, use, disposal, or transportation of hazardous substances 

under the RMA. Consequential changes have also been made to the 

3  Statement of Evidence of Mr Lindsay Daysh dated 23 June 2017 at [19]-[25]. 
4  See Legal Submission on behalf of Wellington Regional Council: Hearing Stream 1 

dated 20 April 2017 at [75]-[77]. 
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Hazardous Substances and New Organisms Act 1996 (HSNO Act) and 

the Health and Safety at Work Act 2015 (HSW Act) in light of this 

change. 

12. The intent of this change is to remove the perception that councils must 

also place controls on hazardous substances under the RMA, and to 

ensure councils only place additional controls on hazardous 

substances if they are necessary to control effects under the RMA that 

are not covered by the HSNO or HSW Acts.5  

13. Although the RLAA is silent as to the effects of the amendments on 

existing rules relating to hazardous substances in District and Regional 

Plans, we consider that these rules will continue to have legal effect, 

until these are changed through a plan change/district plan review 

process. 

14. This interpretation is consistent with the fact sheet recently released by 

the Ministry for the Environment. It notes that councils still retain broad 

powers under the RMA which may allow them to place extra controls 

on hazardous substance use, where existing HSNO and HSW controls 

are not adequate to address the environmental effects of hazardous 

substances in any given case.6  It also notes that, while the RLAA came 

into effect from 19 April 2017, councils are not required to make 

immediate changes to their district plans, but should implement the 

RLAA amendments during the course of the normal review of their 

plans and policy statements.' 

15. The Proposed Plan, once operative, is a document with a ten year life-

span. As such, the Panel should be forward-thinking in its decision-

making and it should take into account all relevant factors. We 

consider that it would be inefficient and nonsensical to undertake a 

5  Ministry for the Environment Resource Legislation Amendments 2017— Fact Sheet 2 — 
Revised functions for Resource Management Act 1991 decision-makers (INFO 784c) 
dated April 2017 at 5 and 6. 

6 Ministry for the Environment Resource Legislation Amendments 2017— Fact Sheet 2 — 
Revised functions for Resource Management Act 1991 decision-makers (INFO 784c) 
dated April 2017 at 6. 

7  Ministry for the Environment Resource Legislation Amendments 2017— Fact Sheet 2 — 
Revised functions for Resource Management Act 1991 decision-makers (INFO 784c) 
dated April 2017 at 6. 
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separate plan change to give effect to the recent RMA amendments 

concerning the regulation of hazardous substances when this could be 

efficiently dealt with as part of this process. 

16. Accordingly, we consider that the Panel should take into account the 

Council's revised functions under the RMA, and consider, when making 

a decision on provisions to control the adverse effects of the storage, 

use, disposal, or transportation of hazardous substances, whether such 

effects are already adequately controlled by the HSNO or HSW Acts. 

Relevance to CentrePort's Submissions 

17. Biosecurity requirements necessitate the fumigation of cargo at 

CentrePort, and methyl bromide is the primary fumigant used.8  

18. As discussed in the evidence of Mr Woods, the HSNO Act places strict 

controls on the use of methyl bromide.8  Accordingly, regulation of 

methyl bromide under the Proposed Plan (in particular, Rule 40) is a 

specific example where the Proposed Plan provisions are a duplication 

of controls that are in place under the HSNO Act. 

19. CentrePort considers that, in light of the recent RMA amendments, 

controls on fumigants in the Proposed Plan are unnecessary, and 

should in principle be removed. However, it acknowledges the 

inclusion of such controls if the Panel reaches a conclusion that the 

existing HSNO controls are not adequate to address the environmental 

effects of fumigants, provided that such controls are not overly onerous 

(i.e. are permitted or controlled activities). 

Legal Advice before the Panel 

20. For completeness, we note that we have reviewed the legal 

submissions on behalf of Greater Wellington Regional Council dated 9 

June 2017 which predominately concern the draft National 

Environmental Standard for Plantation Forestry and regulations relating 

8  Statement of Evidence of William Woods on behalf of CentrePort Limited dated 23 June 
2017 at [6]410]. 

9  Statement of Evidence of William Woods on behalf of CentrePort Limited dated 23 June 
2017 at [16]-[20]. 
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to the exclusion of stock from waterways proposed through the Clean 

Water package 2017. As the relief sought by CentrePort does not 

relate to either of these matters, it is not necessary for us to address 

these submissions. 

A J L Beatson 
Counsel for CentrePort Limited and CentrePort Properties Limited 

17 July 2017 
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