
Before the Hearing Panel 
at Wellington 

UNDER 	 the Resource Management Act 1991 (RMA) 

IN THE MATTER OF Proposed Natural Resources Plan for the Wellington 
Region (Hearing Stream 2) 

LEGAL SUBMISSIONS ON BEHALF OF WELLINGTON FISH AND GAME 
COUNCIL: 

HEARING STREAM 2 

Dated: 17 July 2017 

Counsel instructed 

For the Wellington Fish and Game Council: 
Sarah Ongley 
Barrister 
PO Box 8213 
New Plymouth 
Telephone: 06 769 9400 
Email: sarah@ongley.co.nz  



Introduction 

1. The Wellington Fish and Game Council ("Fish and Game") is a statutory body 

under the Conservation Act 1987. Its functions include representing the 

interests of anglers and hunters and advocating for the Council's interests, 

including in relation to habitats.' 

2. The interests of Fish and Game in the Greater Wellington Region were set out 

in my Submission for Hearing Stream 1 (24 May 2017). 

Fish and Game relevant comments at Hearing Stream 1 

3. In my submission at Hearing Stream 1 I set out the importance, under the 

RMA, of managing cumulative effects.2  That issue is also highly relevant to 

this hearing. 

4. At Hearing Stream 1 I also made legal submissions on the following issues: 

4.1. Under ss 30(1)(c)(ii) and 30 (1)(f) of the Act, the objective should be at 

least to maintain existing water quality, and to strive for management 

practices that will prevent degradation3; 

4.2. A regional council cannot set standards in a plan that result, or may 

result, in a reduction of the quality of water in any waters at the time of 

public notification of the proposed plan unless it is consistent with the 

purpose of the Act to do sot 

4.3. The PNRP must be consistent with or 'in accordance with' the National 

Policy Statement for Freshwater Management 2014, even prior to the 

time it is required to fully implement that NPS5; 

4.4. Policy 12 of the RPS is directive.6  

5. I also discussed the implications of section 15 of the Act for discharges direct 

from stock to land in circumstances where contaminants may enter water. 

You as Panel members requested its own legal advice on that matter! The 

I  Section 26Q Conservation Act 1987. 
2  At [4] — [7]. 
3  At [45] citing Ngati Kahungunu lwi Inc v Hawkes Bay Regional Council [2015] NZEnvC 50 at 69. 
4  At [47]. 
5  At [31]. Objective Al is particularly relevant in this context, as it deals with land use. 
6  This Policy provides inter alia that regional plans "shall include policies, rules and/or methods that ... 
require that water quality, flows and water levels, and the aquatic habitat of surface water bodies are to be 
managed for the purpose of safeguarding aquatic ecosystem health". 
7  Minute 4. 
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Panel's legal advice is largely consistent with submissions on behalf of Fish 

and Game.8  When discussing the presumptions in ss 12, 13 and 15 of the 

Act, Mr Loe draws a similar conclusion.8  His Report states that Council 

officers responded to over 80 incidents about livestock access between 2009 

and 2015 and, without specific provisions in the operative plans, they relied 

on ss 12, 13 and 15 rather than on regional rules to address these incidents.10  

It is clear that a rule framework is needed. 

6. Ms Cooper, Planner, presented evidence on behalf of Fish and Game at 

Hearing Stream 1. Ms Cooper illustrated the difficulty in applying provisions 

of the PNRP by giving an example of the cultivation/break feeding rules. Ms 

Cooper said:11  

the objectives framework in Table 3.4 does not provide a region-wide 

water quality standard for suspended or deposited sediment against 

which the cumulative discharge effects of land based activities, or any 

land based activity, can be tied. The objectives framework does not 

provide a water quality standard for visual clarity, which can be affected 

by sediment and can compromise aquatic ecosystem health and contact 

recreation outcomes... Without appropriate water quality standards in the 

Plan, the potential and actual effects of a discharge on the Council's 

ability to achieve its objective in this regard cannot be determined or 

assessed." 

7. Ms Cooper also illustrated the raft of Objectives and Policies that one would 

need to work through to obtain guidance on whether a discretionary 

cultivation activity was acceptable. In her opinion, there was a lack of real 

guidance following that exercise.12  

Effects of sedimentation on water bodies 

8. The effects of sedimentation on water bodies are well known, as is the 

importance of a vegetated riparian margin. These effects are set out in the 

evidence of Ms McArthur on behalf of the Minister of Conservation. Fish and 

Game relies on that evidence, including: 

"Responses from legal advisers and Emily Greenberg (section 42A author) addressing questions arising 
in the Panel's Minute No. 4" dated 8 June 2017: at [16] — [18] — although stating that this is a "difficult matter 
to determine in this forum'. 
9  At [26] — [27] Section 42A Hearing Report, 9 June 2017 "Land use in riparian margins and stock access to 
surface water bodies and the CMA.' 
19  Above-cited at [61]. 
11  At [190]. 
12  Appendix to Ms Cooper's evidence at Hearing Stream 1. 
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8.1. The health of any aquatic habitat is intimately linked with the terrestrial 

riparian margin;13  

8.2. Riparian margins provide spawning habitat for fish, function to stabilise 

banks, contribute to natural form character, filter contaminants from 

adjacent land use, provide shade refuge for terrestrial prey items and 

vegetative inputs to aquatic ecosystems;14  

8.3. Sedimentation, along with nutrient enrichment, is one of the most 

pervasive and detrimental effects on water quality and ecological integrity 

on streams and rivers in New Zealand;15  and 

8.4. Deposited sediment can smother animals directly and/or motivate them 

to leave affected habitat. It can also lower the nutritional quality of food 

for aquatic invertebrates.15  

9. Although Ms McArthur's evidence focuses on indigenous fish species, the 

habitat of trout can be similarly affected by the effects of sedimentation. 

Objective 027 

10. Mr Loe recommends that Objective 27 be amended to clarify the purpose of a 

riparian margin.17  

11. Fish and Game supports the clarification of the purpose of a riparian margin in 

the Objective as recommended by Mr Loe.18  

12. However Fish and Game considers that the definition of riparian margin 

recommended by the Officer is confusing and would better reflect the RPS 

definition which is based on the link between the land and the water, as set 

out in evidence on behalf of the Minister of Conservation.19  The definition 

should state:2° 

13  At [45]. 
14 At [52]. 
15  At [58]. 
16  At [60]. 
17  At page 55 OR. 
18  "Vegetated riparian margins are established, maintained or restored to enhance water quality, aquatic 
ecosystem health, mahinga kai and indigenous biodiversity of rivers, lakes, wetlands and the coastal 
marine area". 
19  Ms McArthur at [52] —[53] and Appendix 1. 
29  Fish and Game submitted on this Objective and definitions associated with it are covered by 
consequential relief requested. 
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"Any land that adjoins or directly influences or is influenced by, a water 

body and is maintained or restored to maintain or improve water quality, 

aquatic ecosystem health, mahinga kai, and indigenous biodiversity within 

the surface water body or coastal marine area." 

This definition combines both the concept of land influencing/influenced by 

the water body (as in the RPS) as well as the margin's purpose. 

Objectives 042, 044 and 045 

13. Fish and Game submitted that Objective 044 fails to adequately address the 

impact farming land uses have on freshwater environments and fails to 

establish clear objectives in relation to how land use will be managed.21  This 

submission commented that land use and ancillary discharge activities should 

be regulated to ensure that 'good environmental management' practices are 

achieved at a minimum, and that such rules meet the requirements of s70.22  

14. The Officer agrees with submitters that this Objective should more explicitly 

set out what it is trying to achieve.23  The Officer has recommended 

amalgamation of Objectives 44 and 45 to the following Objective:24  

"Land use activities, including livestock access to a surface water body 

or the coastal marine area,  maintain or enhance soil conservation and 

contribute to maintaining and improving water quality and the health of 

aquatic ecosystems". 

15. But, as stated in evidence given for the Minister of Conservation, it is wrong to 

state that livestock access can maintain and improve the health of aquatic 

ecosystems.25  Stock access promotes the antithesis of that aim. Therefore 

the Objective would better state: 

"Land use activities, including the exclusion of livestock from surface 

water bodies or the coastal marine area, maintain or enhance soil 

conservation and contribute to maintaining and improving water quality 

and the health of aquatic ecosystems". 

21  Page 34. 
22  Objective 044 states The adverse effects on soil and water from land use activities are minimised." As 
stated at Hearing Stream 1, Fish and Game opposes the use of the word "minimise" without further 
definition. That matter has now been the subject of planner expert conferencing and consensus was that 
the matters in Policy P4(a), (c), (d) and (e) are more appropriately addressed in individual policies as 
appropriate (paragraph 14, Conferencing Record 28/06/2017). 
23  At [21110R. 
24  At Pages 59 and 65 of Mr Loe's Report. 
25  Ms McArthur's evidence at [341. 
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16. Mr Willis has now commented on the objectives generally.26  Mr Willis 

considers that Objectives 044 and 045 could be dispensed with on the basis 

that: 

16.1. 

	

	Objective 042 provides the foundation for policies on land use as it 

affects soil; and 

16.2. Objectives 023 and 024 provide that foundation as it affects water. 

17. Mr Willis also considers that the stock access element could be listed as a 

matter within 025. As Mr Percy (giving planning evidence on behalf of 

Rangitane TO Mai Rã Trust) states, stock access is covered by Policy 99 

anyway so it may not be necessary to include it within an Objective.27  

18, Mr Percy's suggested rationalisation between Objectives 042 and 044 is 

consistent with Mr Willis's statement that rationalisation would be useful. Fish 

and Game supports Mr Percy's suggested rationalisation of Objectives 42, 44 

and 45. Mr Percy's proposal is: 

"Land use activities, including those that occur on, or involve the use of 

disturbance of, soil, are managed to: 

(a) Safeguard the life-supporting capacity of soil; 

(b) Maintain and, where they have been degraded, enhance the desirable 

physical, chemical and biological characteristics of soil that enables a 

range of uses; 

(c) Avoid, remedy and mitigate accelerated erosion; and 

(d) Contribute to safeguarding the life-supporting capacity and preserving 

the natural character of interconnected surface water bodies and their 

margins, groundwater and the coastal marine area." 

19. This provides the connection between soil issues and water quality. That is, it 

recognises (in subclause (d)) that that accelerated erosion is a significant 

resource management issue that also impacts on the health of freshwater 

habitats. 	It also provides for what is expressed by Mr Willis to be an 

important function of objectives: 

To "Ipkovide the logical basis or foundation for the provisions (policies 

and methods/rules) that follow."28  

26  "Review of the objectives of the Proposed Natural Resources Plan for the Wellington Region" A Report 
prepared for Greater Wellington, Gerard Willis, 14 July 2017. 
27  Mr Percy at [62]. 
28  Mr Willis at 1.2.3(b). 



6 

Objective 047 

20. Objective 047 reads: 

"The amount of sediment-laden runoff entering water is reduced". 

21 Fish and Game's submission sought that the outcome in this Objective be 

time limited, and relate to receiving water standards.29  This included that for 

rivers recognised as trout habitat the visual clarity does not change by more 

than 20%, and deposited sediment does not increase by more than 5%. Also, 

a no greater than 20% change in visual clarity should apply to rivers 

designated as outstanding in Schedule A, and rivers and lakes designated 

with significant indigenous ecosystems (Schedule F1).3° 

22. At the very least there should be some definition around what "reduction" 

according to this Objective that is considered acceptable. Fish and Game 

suggest this could be achieved by the mechanism set out in Mr Percy's 

evidence, that is to link Objective 47 with Objectives 24 and 25 which do have 

some measurable outcomes:31  

"The amount of sediment-laden runoff entering water is reduced to the 

extent required to be consistent with the outcomes in Objectives 024 and 
025." 

23. Although there is a lack of sediment-specific outcomes in Objectives 24 and 

25, these objectives still refer to some overall outcomes in the meantime and 

before sediment-specific outcomes can be developed.32  

24. I note that if Mr Willis's suggestions are utlimately adopted then Objective 05 

would be the 'touch-stone' for water quality outcomes. The cross-referencing 

would then be to that Objective. (Mr Willis also suggests a cross-reference to 

a new Objective 05 in his suggested Objecctive 25(c) - "compliance with 

water quality Objective 05(a)'). 

29  Proposed by Fish and Game in Tables 3.4 and 3.4(a) (Appendices to the written submission). 
3°  Other standards were proposed for temperature, dissolved oxygen, biochemical oxygen demand, 
particulate organic matter, PH, toxicants and nutrients, as well as narrative natural character standards. 
3' Mr Percy's evidence at page 22. 
32  Mr Adam Canning's evidence for Fish & Game presented at Hearing Stream 1 was that the attributes in 
Table 3.4 are currently insufficient to safeguard aquatic ecosystem health and protect the habitat of trout 
and salmon. This includes a limit for dissolved reactive phosphorus. 
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25. Under the heading "Objectives with imprecise outcomes" Mr Willis comments 

it is good practice to relate narrative goals to to numerically defined outcomes 

where ever possible.33  Fish and Game agrees and considers these linkages 

are essential. 

Policies P100 and P101 

26. The Officer recommends amalgamating Policies 100 and 101 ("Management 

of Riparian Margins"), and accepts the reasons in Fish and Game's 

submission that the policies should be more directive.34  

27. Fish and Game supports the proposed by Mr Percy that there should a 

clearer link to "establish, restore and maintain" riparian margins in their own  

right.35 	I.e. it is not just the in-stream values that should be 

maintained/restored. Fish and Game also considers that the term "likely to 

affect water quality" is superfluous. These changes could be achieved as 

follows (amendments to O.R. recommendation shown): 

"Maintain or restore water quality, aquatic ecosystem health, mahinga kai 

and natural character, and reduce the amount of contaminants entering 

surface water bodies through geed—management ofestablishing,  

maintaining and restoring riparian margins including: 

(a)the exclusion of livestock likely to affect watcr quality, 

(b)appropriate set-back distances from surface water bodies for some 

land use activities, 

(c) encouraging the planting of appropriate riparian vegetation, 

(d) avoiding vegetation clearance of riparian vegetation that has been 

established or restored except where it is necessary to establish or 

maintain a surface water body crossing point or to maintain existing 

infrastructure;  and 

(e) the management of pest plants and animals." 

Rules 94, 95, 96 and 98 

28. Fish and Game submitted: 

33  Mr Willis 2.3.4. 
34  At [291] OR. 
35  Mr Percy evidence at page 31. 
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"amend the rules so permitted activities are only applied where clear and 

enforceable standards are able to be set which ensure that s70 is met, 

and that significant adverse effects will not occur." 

29. Fish and Game's submission requested amending the rules so that: 

	

29.1. 	riparian setback standards are established taking into account 

slope, soil, activity and the risk of contaminant discharge to 

freshwater; and 

	

29.2. 	for permitted activities, the standards in Policy P71 are applied. 

30. Fish and Game's submission also sought consideration of sensitive receiving 

environments and habitats shown in Schedule A, Schedule I and Schedule F 

which require more stringent standards and may require exclusion periods, for 

example for forestry harvesting and tracking during fish spawning and 

migration periods. 

31. The Officer has agreed that the phrase that 'sediment-laden' run off water 

'does not flow' to a surface water body is imprecise and would not pass the 

tests for certainty, enforceability and reasonableness.36  

32. The Officer recommends that the narraitve 'bottom lines' of s70 are included 

directly in Rules (e.g. R94 and R95), as conditions that any discharge 

associated with the land use regulated (cultivation and break-feeding) would 

have to comply with. The recommendation also allows for a zone of 

reasonable mixing. It is questionable whether this recommended change 

would pass the test for certainty, enforceability and reasonableness. 

33. The notified version provided that no sediment laden surface water resulting 

from the activity flow into a surface water body. Any such discharges would 

arguably have been covered by Rule 42 (minor discharges) or Rule 67 

(discharges inside sites of significance), although that is not entirely clear.37  

The provisions of both Policy P71 and Rule 42 contain standards that have 

more certainty: 

	

33.1. 	Policy P71 ("Quality of Discharges'): there shall be no increase in 

water quality of more than 20% in River Class 1 or 33% in River 

Classs 2-6 waterbodies (amongst other standards); and 

36  At [304] OR. 
37  Because there are also 'default rules for these activities in the PNRP. 
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33.2. 	Rule 42 ("Minor discharges'): 	the total concentration of 

suspended solids shall not exceed 50g/m3 for receiving waters in 

Schedule A (outstanding), Schedule Fl (rivers/lakes), Schedule 

F3 (significant wetlands) and Schedue F4 (coastal sites) or 100 

g/m3 for other waterbodies, unless background levels are higher. 

34. The standards in Rule 42 appropriately differentiate significant water bodies 

and habitats.38  

35. Similar standards should be applied to manage the cumulative effects of 

discharges under Rules R94 and R95 (and preferably contained within Table 

3.4). If such standards are not applied, then the provision that 'no sediment-

laden run off flow to a water body' should be retained. 

36. In relation to setback distances, Fish and Game's written submission included 

that riparian setback standards should be dependent on the sensitivity of the 

receiving environment for example 10m from trout spawning sites or inanga 

spawning sites and wetlands.39  The submission stated: 

"effective overland flow filtering normally requires buffers of 5-10m in 

width and appropriate vegetation to act as a physical buffer." 

37. Fish and Game considers that, for rivers/streams with important trout habitat 

(Schedule I, Map 22), there should be a 10m setback under any permitted 

activity standard. 	The policy framework indicates these values require 

protection (Policy P105 "Protecting trout habitat). 

Rule R 100 and R102 

38. There are no setback distances proposed for vegetation clearance on erosion 

prone land (R 100) and reliance is placed on the narrative standards of 

section 70. 

39. A setback to mitigate sediment-laden run off from entering water should be 

provided for vegetation clearance on erosion prone land (Rule R100). As for 

Rules R94 and R95, a setback of 10m should be provided in Schedule I 

locations under any permitted activity standard. An appropriate setback for 

38  As per Objective A2 of the NPS-FM 2014 and the RPS. 
39  Page 30: under Objective 27. 
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other locations should also be imposed before the activity can be classified as 

permitted 

40. For R102 (Plantation forestry harvesting) substantial reliance is placed on a 

harvest plan. Fish and Game agrees with the suggestion made on behalf of 

Rangitane that expert conferencing would be useful to develop a robust set of 

rules for plantation forestry management (R 102) that align more closely with 

the NES-PF.41  

Livestock access to water bodies: P99 and Rule 97 

41. The Fish and Game written submission sought that all intensively farmed 

cattle, deer, and pigs should be excluded from all permanently flowing water 

bodies, intermittently flowing water bodies with an active bed greater than 1m, 

and all natural wetlands irrespective of size.42  

42. For Policy P99, Fish and Game supports the relief sought by Rangitane that is 

set out in Mr Percy's evidence.43  Those amendments would: 

	

42.1. 	Focus on avoidance of livestock from waterbodies as a first 

priority; 

	

42.2. 	Provide direction around the management of stock access to sites 

with significant values listed in the relevant Schedules of the plan; 

and 

	

42.3. 	Clarify that access should generally only occur at a stock crossing 

point. 

43. For Rule R 97, as identified in Mr Loe's report, some cognisance must now be 

given to the s360 regulations being developed in this area. 

44. The provision for stock exclusion plans, which will provide for land owners 

unable to meet requirements for stock exclusion due to plausible reasons 

such as significant practical constraints, is generally supported. But this is 

unworkable without a robust definition of such plans. Without definition, the 

rule appears to be a discretionary activity rule in the guise of a permitted rule 

(i.e. if Council is allowed to decline plans) 44. Or worse, the rule becomes 

4°  Reasons are succinctly set out in Mr Percy's evidence at paragraphs 135 and 136. 
41  Mr Percy's evidence page 43. The NES is currently in draft but is understood is likely to be gazetted 
shortly. 
42  Page 16. 
43  Mr Percy page 28. 
44  The Council cannot reserve discretion to approve a plan under a permitted activity rule. 
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entirely ineffective. These plans would be appropriately processed through a 

consenting requirement to assess whether there are significant practial 

constraints. Further, a high thresshold should apply before a Livestock 

Access Plan is approved in a Category 1 waterbody. 

DATED this 17th day of July 2017 

Fish-game-greater-wellington/hearing-2-final legal-submissions 
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APPENDIX TO SUBMISSIONS OF MS ONGLEY: 

HEARING STREAM 2 

Defintion of Riparian Margin: 

"Any land that adjoins or directly influences or is influenced by, a water 

body and is maintained or restored to maintain or improve water quality, 

aquatic ecosystem health, mahinga kai, and indigenous biodiversity within 

the surface water body or coastal marine area." 

Objectives 42, 44 and 45 

"Land use activities, including those that occur on, or involve the use of 

disturbance of, soil, are managed to: 

(e) Safeguard the life-supporting capacity of soil; 

(t) Maintain and, where they have been degraded, enhance the desirable 

physical, chemical and biological characteristics of soil that enables a 

range of uses; 

(g) Avoid, remedy and mitigate accelerated erosion; and 

(h) Contribute to safeguarding the life-supporting capacity and preserving 

the natural character of interconnected surface water bodies and their 

margins, groundwater and the coastal marine area." 

Objective 047 

"The amount of sediment-laden runoff entering water is reduced to the  

extent required to be consistent with the outcomes in (Objectives 024 and 

0257." 

Policy P99 

Adopt Mr Percy's recommendation at his page 2l  (attached). 
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Policies P100 and P101 

"Maintain or restore water quality, aquatic ecosystem health, mahinga kai 

and natural character, and reduce the amount of contaminants entering 

surface water bodies through.• 4.• 	• 	• establishing,  

maintaining and restoring riparian margins including: 

(a)the exclusion of livestock 

(b)appropriate set-back distances from surface water bodies for some 

land use activities, 

(c) encouraging the planting of appropriate riparian vegetation, 

(d) avoiding vegetation clearance of riparian vegetation that has been  

established or restored except where it is necessary to establish or 

maintain a surface water body crossing point or to maintain existing 

infrastructure;  and 

(e) the management of pest plants and animals." 

Rules R94 and R96: Cultivation and break-feeding 

Insert standards to manage the cumulative effects of discharges under Rules R94 
and R95; 

OR 

Retain the provision that no sediment-laden run off flow to a water body; 

AND 

Provide for a 10m setback for rivers/streams with important trout habitat 
(Schedule I, Map 22). 

Rule R100: Vegetation clearance on erosion-prone land 

Provide for a 10m setback for rivers/streams with important trout habitat 
(Schedule I, Map 22); and 

Provide a suitable setback for vegetation clearance in other locations. 

Rule R102: Plantation forestry harvesting 

Expert conferencing to develop a more robust set of that align more closely with 
the NES-PF. 



P99 should be rephrased to establish that the presumption is that stock access to water 

bodies is to be avoided, but that it is enables in certain circumstances where the adverse 

effects can be avoided, remedied and mitigated. 

91. I also agree with Rangitane's request to provide additional direction in the policy around 

the management of stock access to sites with significant values listed in the relevant 

schedules of the Plan. Those sites have been identified because of their values and in 

many cases those values are vulnerable to the directs and consequential effects of stock 

access. That includes cumulative effects that occur across catchments, particularly in 

terms of habitat damage and water quality effects. Taking a precautionary and non-

permissive approach to stock access in scheduled sites is more appropriate in giving 

effect to directive protection objectives in the plan, such as objectives 031 to 037. 

Recommendation 
From 1 August 2019, livestock shall be excluded from rivers and lakes and their 

margins, wetlands, and the coastal marine area except in the following  

circumstances:  

(a) For water bodies that are not Category 1 surface water bodies, only classes of 

stock that do not have a natural inclination to stand or wallow in water and wet 

areas (such as sheep) shall be allowed provided that the livestock access is  

managed to:  

a. Avoid the damage to the beds or banks of surface water bodies and the  

coastal marine area,  

b. Avoid significant adverse effects, and avoid, remedy and mitigate other 

adverse effects on aquatic ecosystem health and mahinga kai,  

c. Avoids the generation and discharge of sediment or other contaminants to  

fresh or coastal water 

d. Minimise the stocking density, duration and frequency of access to a level  

that is consistent with achieving the outcomes in (a) to (c) above.  

(b) Where livestock need to cross a surface water body, provided that:  

a. Access is only at a stock crossing point or, where it is not practicable to 

define a stock crossing point, livestock are made to actively cross.  

Evidence of Phillip Percy for Rangitane — Natural Resources Plan Hearing 2 	 Page 28 of 46 
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