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MAY IT PLEASE THE HEARINGS COMMISSIONERS 

1. Forest & Bird's key concern with respect to Stage 2 hearings is the 

provisions relating to the exclusion of stock. Aside from this issue, Forest 

& Bird generally supports the position set out in the section 42A report. 

2. Forest & Bird concerns are that the approach to exclusion of stock is 

inadequate to address the adverse effects of stock access, with specific 

concerns including: 

(a) the absence of any requirement to protect significant rivers on 

Schedule Fl; and 

(b) allowing sheep access to significant wetlands. 

3. Forest and Bird seeks: 

(a) reference to Schedule Fl be included in the definition of 

Category 2 surface water bodies. The omission of Schedule Fl 

rivers from Category 2 surface water bodies: 

(i) is contrary to Part 2 as it does not safeguard the life or 

protect significant indigenous biodiversity; 

(ii) does not give effect to the NPSFM or the Wellington 

Regional Policy Statement (RPS); and 

(iii) is inconsistent with the Proposed National Livestock 

Exclusion Requirements. 

(b) reference to Category 2 surface water bodies be included in 

Policy P99. 

(c) removal of the exclusion that allows sheep access to significant 

wetlands. 

4. These submissions first address the issues associated with stock 

exclusion and then address the other provisions in Hearing 2 that are 

relevant to Forest & Bird. 
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STOCK EXCLUSION 

5. Stock access to water bodies has significant impacts on water bodies. 

These are discussed in the evidence of Kathryn McArthur and it cannot 

seriously be contested that stock access can cause significant adverse 

effects on water bodies. 

Statutory and planning considerations 

6. Section 6(c) requires that the panel recognise and provide for the 

protection of significant indigenous vegetation and significant habitat of 

indigenous fauna. 

7. In doing so, under section 76(3), the RPS must be given effect to. 

8. The RPS achieves section 6(c) by, among other things, requiring 

protection of the significant sites on Schedule Fl. Policy 18 provides: 

Protecting aquatic ecological function of water bodies — regional 

plans 

Regional plans shall include policies, rules and/or methods that: ... 

(c) promote the protection and reinstatement of riparian habitat; ... 

(f) discourage stock access to rivers, lakes and wetlands;... 

9. Policy 19 provides: 

Managing amenity, recreational and indigenous biodiversity values 

of rivers and lakes — regional plans 

Regional plans shall include policies, rules and/or methods that: ... 

(b) protect the significant indigenous ecosystems and habitats with 

significant indigenous biodiversity values of rivers and lakes, 

including those listed in Table 16 of Appendix 1. 

10. Table 16 of Appendix 1 is the same as Schedule Fl. 
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11. The decision in King Salmon made it clear that giving effect to higher 

order documents does not involve an overall broad judgment and that 

careful attention needs to be paid to the words of the relevant planning 

documents. Objectives and policies that use directive language are given 

more weight and in some cases there is no alternative but to implement 

a directive objective or policy. 

7129] When dealing with a plan change application, the decision-

maker must first identify those policies that are relevant, paying 

careful attention to the way in which they are expressed. Those 

expressed in more directive terms will carry greater weight than 

those expressed in less directive terms. Moreover, it may be that a 

policy is stated in such directive terms that the decision-maker has 

no option but to implement it. So, "avoid" is a stronger direction than 

"take account of". That said however, we accept that there may be 

instances where particular policies in the NZCPS "pull in different 

directions". But we consider that this is likely to occur infrequently, 

given the way that the various policies are expressed and the 

conclusions that can be drawn from those differences in wording. It 

may be that an apparent conflict between particular policies will 

dissolve if close attention is paid to the way in which the policies are 

expressed." 

12. Policy 19 is directive as it uses the word shall. It is submitted that, Policy 

19 must be implemented and the significant waterbodies on Schedule Fl 

protected. There are no other directive policies that provide for a 

different approach. 

The relevant provisions of the plan 

13. The key provisions are Objective 045, Policy 99 and Rule 97, Schedule Fl 

and the definition of Category 2 surface water bodies. When the section 

42A report is considered, these provisions, in summary, provide: 

(a) Stock be excluded from Category 1 surface water bodies and 

significant natural wetlands by 2019, except sheep may be 

allowed to graze significant natural wetlands; 
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(b) Stock are only allowed in Category 2 surface water bodies after 

2022 in certain limited circumstances; and 

(c) Alternatively, stock access is permitted if a Livestock Access Plan 

is approved and complied with. 

14. Forest & Bird has a number of concerns about this: 

(a) The provisions do not provide for the protection of the 

significant water bodies listed in Schedule Fl; 

(b) The 42A report writer does not identify any submission seeking 

the inclusion of Livestock Access Plans. In the absence of such a 

submission Rule 97(a) as recommended by the section 42A 

report writer is not within scope. If there is such a submission, 

Rule 97(a) contains inadequate detail of what is required by a 

Livestock Access Plan. 

No protection for significant water bodies on Schedule Fl 

15. The issue of most concern to Forest & Bird is the absence of protection 

for the significant water bodies listed on Schedule Fl. 

16. As noted above, it is submitted that, in order to give effect to the RPS, 

rivers of Schedule 1 need to be protected. The exclusion of Schedule Fl 

from the definition of Category 2 surface water bodies has the effect that 

a number of water bodies that the RPS provides should be protected, are 

not. 

17. The section 42A report indicates that most high values sites are either 

Category 1 or 2 water bodies. This requires careful evaluation. 

18. In terms of ecological values, this was analysed by Kathryn McArthur 

who compared the map of Category 2 water bodies (Map 29) with the 

maps of rivers and lakes with significant indigenous ecosystems (Maps 13 

a-c). 

19. Key points of Ms McArthur's analysis are: 
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(a) Map 13a which identifies areas of high macroinvertebrate 

community health has few waterbodies covered by the area 

identified in Map 29. Areas of high macroinvertebrate 

community health are largely found outside of the Category 2 

surface water bodies. 

(b) Maps 13b (habitat for indigenous threatened or at risk fish) and 

13c (habitat for six or more migratory indigenous fish species) 

show little overlap with the significant indigenous ecosystems in 

Map 29. 

20. A related issue is the extent to which the Schedule Fl sites get protection 

by virtue of being cultural sites. This is analysed below. 

Objective 045 

21. Forest & Bird considered that Objective 45 as notified was too weak. An 

objective to reduce effects did not go far enough to address the 

sometimes significant adverse effects associated with stock access. 

22. Forest & Bird concerns were reflected by the section 42A report.1  The 

recommended amendment is supported by Forest & Bird. 

Policy P99 

23. Forest & Bird submitted in opposition to Policy P99. The concern was 

that the policy did not go far enough to protect water bodies from the 

adverse effects of stock access. 

24. These concerns have been reduced but not removed by the 

recommendations of the section 42A report writer. There is no reference 

1 227. I agree with the submitters that Objective 045, as notified, does not set the appropriate high- 
level goal to shape the regulatory function of the regional plan required under RMA section 30(1)(c). In 
this context, seeking to only reduce adverse effects of livestock access to surface water bodies is an 
outcome that is geared lower than the requirement to maintain or enhance the quality of these 
resources, or avoid, remedy or mitigate soil erosion. The outcome sought by045 is not the high-level 
goal expected for an objective in a regional plan. 
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to the protection of the significant values of Category 2 surface water 

bodies in Policy P99. This causes three problems: 

(a) It fails to meet the requirements of section 6(c) in that it does 

not recognise and provide for the significant indigenous 

vegetation and significant habitat if indigenous fauna; 

(b) Does not give effect to the RPS, particularly Policy 19; 

(c) This creates a mismatch with Rule 97, which provides for the 

protection of Category 2 surface water bodies. The problem 

with this is that it is the rule is driving the policy, rather than the 

policy driving the rule. 

25. In order for the plan to have coherence, Policy P99 needs to include 

reference to the protection of Category 2 surface water bodies. 

(a) protect the significant values of Category 1 and Category 2 

surface water bodies by progressively excluding livestock from 

these water bodies; and 

26. A consequential change is needed to add Category 2 surface water body 

to (b). 

27. This amendment should be relatively non-controversial as it simply sets 

out what Rule 97 provides for in any event. 

Rule 97, Rule 98 and the definition of Category 2 surface water bodies 

28. Rule 97 does not protect significant ecological sites on Schedule Fl by 

virtue of their ecological value. 

29. The section 42A report writer suggests that the significant ecological 

sites are protected by way of what is effectively a side wind, specifically 
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that "almost all" of the significant ecological sites on Schedule Fl are 

protected by virtue of their cultural value.2  

30. In response it is submitted that: 

(a) It is not appropriate to conflate ecological and cultural values. If 

sites are worthy of protection for their ecological values they 

should be protected for their ecological values. Protection 

should not happen by a side wind because the significant 

ecological sites are also culturally important. 

(b) It is obvious in comparing the maps of Schedule C sites (Maps 3-

7) with the maps of significant ecological sites (Maps 13(a)-(c) 

that the section 42A reports "almost all" conclusion is 

unsupportable. For example, large areas of the east coast of the 

region are identified as ecologically significant under Schedule 

Fl, but very little of this area is identified as culturally significant 

on Schedule C. 

31. Ms McArthur's overall conclusion was that all sites of Schedule Fl should 

be included in the provisions excluding stock for water bodies.3  

32. Forest & Bird supports this conclusion and further says this: 

(a) ecological conclusion is supported by the facts that Schedule Fl 

water bodies are not protected by the side wind of protection of 

cultural sites. 

(b) is necessary to give effect to the RPS. 

33. The specific relief sought by Forest & Bird is the addition of the words 

"and rivers identified in Schedule Fl" to the definition of Category 2 

surface water body. 

2  [246] 
3  Paragraph 28 

8 



Regulations 

34. Regulations are proposed to address the issues associated with stock 

access. The proposed regulations are: 

(a) stricter in some regards (they require that the dairy cows be 

excluded from all waterways greater than 1 m over time, not 

just Category 1 and 2 surface water bodies; 

(b) less strict in others, for example, they do not apply to sheep. 

35. It appears likely that the regulations will allow for more stringent stock 

exclusion requirements to be included in plans but will not allow plans to 

be less stringent. 

36. It is submitted that providing for less stringent stock access than is 

proposed in the regulations does not make sense. This will simply require 

that Council expend additional resources in future plan changes to make 

the plan comply with the regulations. It is submitted that this could be 

addressed by the following addition to Rule 97. 

(h) Notwithstanding anything in this rule, stock shall be excluded 

from waterbodies where such exclusion is necessary to comply 

with national regulations regarding livestock exclusion. 

Rule 97(f) Dry bed exclusion 

37. Rule 97(f) provides for an exclusion from the requirement to exclude 

stock from Category 2 surface water bodies. Forest & Bird opposes this 

exclusion: 

(a) The Category 2 surface water bodies to which the provision 

applies are significant in planning terms for a range of reasons 

including indigenous biodiversity, coastal values, and for 

spawning habitat for trout and salmon; 

(b) The catch all provisions regarding stock access (b)-(d) are largely 

unenforceable. The only way in which effects of stock access 

can be managed is by exclusion. Allowing access when water 
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bodies are dry will result in effects that will not be addressed by 

the conditions; 

(c) The dry river exemption will not effectively address effects. A 

key water quality concern is where cow excreta makes its way 

into water bodies. While this will not occur when rivers are dry, 

when the water starts flowing again, it is likely any of the 

excreta will be picked up in the flowing water with the resulting 

adverse effects. 

38. Forest & Bird seeks Rule 97(f) is amended so that the dry river exclusion 

is deleted. 

Rule 97(g) Sheep exclusion 

39. Rule 97 provides an exception that allows sheep access to significant 

natural wetlands. Forest & Bird opposes this exception on the basis that 

sheep can have adverse effects on some significant wetland types. This 

was addressed by Ms McArthur as follows. 

40. An outstanding issue from the recommendations in my Appendix 

1 is the recommended change which allows sheep to access 

significant wetlands. In my opinion, this is inconsistent with the 

provisions of the NPS-FM for the protection of the significant 

values of wetlands. Although sheep avoid water, they do graze 

on vegetation and can have impacts on some wetland types. 

Regionally significant wetlands listed in the Plan should be under 

active management with respect to stock access, fencing and 

management of pests. Allowing sheep into these wetlands 

(which are a matter of national significance) should be 

determined on a case by case basis, rather than permitted in 

R97. In this way, the significant values of wetlands can be 

provided for, specific to the wetland in question. 

40. Based on this evidence it is submitted that the appropriate approach is 

to use the consent process to determine whether access by sheep to 
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significant natural wetlands should be allowed, and if so on what 

conditions. 

Livestock Access Plans 

41. The section 42A report recommends a new Rule 97(a): 

(a) a Livestock Access Plan has been approved in writing by the 

Wellington Regional Council, and the terms and conditions of the 

Livestock Access Plan are complied with at all times; 

42. The recommendation is proposed for consistency with the Proposed 

National Regulations for Stock Exclusion from water bodies (the 

regulations). 

356. The national regulations as proposed provide for an alternative 

option for a landowner unable to meet the requirements for stock 

exclusion due to plausible reasons such as significant practical 

constraints. The landowner will be able to apply to the Council for 

permission to develop a 'stock exclusion plan'. This plan is, in effect a 

stock access plan, as it must set out where complete stock exclusion 

is not feasible and what alternate mitigation measures will be 

undertaken to manage the adverse impacts on the water bodies. 

The plan must be approved by the Council. 

357. There is merit in permitted activity Rule R97 accommodating 

the proposed regulations in this respect, as there will be many land 

owners in the region that may not be able to achieve full compliance 

with stock exclusion from Category 1 surface water bodies, due to 

physical and practical constraints. Under the proposed Plan, in this 

situation, resource consent would be required under Rule R98 to 

authorise the non-complying access. This consenting requirement 

could be an impediment to achieving the outcomes desired from 

managing stock access, as resources that could be applied to 

implementing a stock access plan are consumed by a consent 

process. 
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43. Forest & Bird is not opposed to a properly drafted rule that provides for 

Livestock Access Plans. However, Rule 97(a) raises two issues: 

(a) scope; and 

(b) adequacy of provisions. 

44. The section 42A report does not identify any submission on which this 

inclusion is based. This is unsurprising given submissions closed a long 

time before the regulations were proposed. In the absence of a 

submission, there is no scope for Rule 97(a). 

45. If there is scope it is submitted that the provisions should provide further 

details about Livestock Access Plans. The section 42A report sets out the 

purpose of these plans.4  Forest & Bird therefore suggest the following 

addition to Rule 97(a): 

(a) a Livestock Access Plan, which sets out where complete stock 

exclusion is not feasible and what alternate mitigation measures will 

be undertaken to manage the adverse impacts of stock access on the 

water bodies,  has been approved in writing by the Wellington 

Regional Council, and the terms and conditions of the Livestock 

Access Plan are complied with at all times; 

Rule 98 

46. Forest & Bird sought non-complying activity status for Rule 98. The 

section 42A report writer rejects this on the grounds that non-complying 

activity status is "often reserved for those activities where the potential 

adverse effects are great but do not necessarily warrant prohibition, and 

that consents would only be granted in exceptional circumstances".5  

4 • in bold above 
5 373 
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47. Forest & Bird remains of the view that stock access that does not comply 

with the rules can have significant cumulative adverse effects and should 

be discouraged. Non-complying activity status is appropriate. 

OBJECTIVES 027 AND 044 

Objective 027 Riparian Margins 

48. Forest and Bird submitted6  in support of 027. 

49. Forest and Bird agrees with the reporting officer that 027 as notified was 

unduly broad and improvements could be made by providing more detail 

in the objective. Forest & Bird supports the recommended amendment.' 

50. In terms of the recommended new definition of riparian margin, it is 

submitted that the words "where the activity is modified to" are 

unnecessary. A riparian margin is still a riparian margin irrespective of 

whether an activity has been modified to provide for it. 

51. It is also submitted that the values of the riparian margin themselves are 

also something that should be considered. 

52. Forest & Bird submits the following definition is appropriate. 

A strip of land which separates an inland or upland area from a 

surface water body or the coastal marine area, where  the activity is 

modified  to maintain or improve water quality, aquatic ecosystem 

health, mahinga kai and indigenous biodiversity within the riparian  

margin,  the surface water body or coastal marine area. 

6  S353/009, S353/010, 5353/011 
7 197 
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Objective 044 Land Use impacts 

53. Forest and Bird's submission was critical of Objective 044 and sought 

that reference be made to land use activities achieving the freshwater 

objectives in Tables 3.1 and 4.5. 

54. The section 42A report largely agrees with the concerns raised in the 

Forest & Bird submission (among others) and recommends some 

changes. The section 42A report accepts that the objectives in Tables 3.1 

to 3.8 are relevant for land use activities but recommends a description 

of what should be achieved, rather than a explicit reference to the 

relevant tables. This appears to be the only difference between Forest & 

Bird and the section 42A report. 

55. Forest & Bird: 

(a) supports these changes and particularly paragraph 210 of the 

section 42A report; but 

(b) retains the view that the objective should include reference to 

the relevant tables. 

56. The reason for this position is that the Tables 3.1 — 3.8 set the water 

quality outcomes that need to be achieved. If these outcomes are not 

met steps need to be taken to improve water quality. These steps could 

include changing land use to meet freshwater objectives. 

Policies P100 and P101 Riparian Margins 

57. Forest & Bird opposed the reference to 'minimise' in Policy P100 but 

supported Policy P101. 
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58. The section 42A report has recommended combining these policies into 

one policy relating to riparian margins.8  This recommendation is 

supported by Forest & Bird. 

Rules 94-97 Set backs for cultivation and break feeding 

59. These rules provide for setbacks from cultivation and break feeding. 

60. The section 42A report recommends reducing the width of the set-back 

but requiring that the set-back be vegetated. 

61. Forest & Bird agrees that the addition of a requirement that the set back 

be vegetated is a good idea but does not consider that there is adequate 

evidence to justify the reduction in the width of the setback. 

62. The section 42A report refers to research justifying the 5m setback and 

other plan, notably Health Rivers in Waikato, which increased the set 

back from 2m to 5m. The conclusion that a smaller setback is appropriate 

does not seem consistent with this approach. 

63. Forest & Bird supports the other recommendation from the section 42A 

reports but considers Rule 94 and 95 could be merged as follows: 

Rule R94: Cultivation of land and break feeding — permitted activity 

The use of land for cultivation and break feeding is a permitted 

activity, provided the following conditions are met: 

(a) cultivation or break feeding on land with slope of more than 3 

degrees shall not occur within 5 metres of the bed of a surface 

water body or the coastal marine area, and OF 

8 
227. I agree with the submitters that Objective 045, as notified, does not set the appropriate high- 

level goal to shape the regulatory function of the regional plan required under RMA section 30(1)(c). In 
this context, seeking to only reduce adverse effects of livestock access to surface water bodies is an 
outcome that is geared lower than the requirement to maintain or enhance the quality of these 
resources, or avoid, remedy or mitigate soil erosion. The outcome sought by045 is not the high-level 
goal expected for an objective in a regional plan. 
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04 cultivation on land with slope of 3 degrees or less shall not occur 

within 2 metres of the bed of a surface water body or the coastal 

marine area; and 

(b) 	the land between the cultivated land and the bed of a surface 

water body or the coastal marine area shall be in pasture 

[balance of provision as recommended] 

SOIL CONSERVATION 

64. Forest & Bird's concerns about the provisions that relate to soil conservation 

are that Objective 047 and Policies P97 and 98 provisions are so poorly 

drafted as to be effectively meaningless. 

Objective 047 

65. Objective 47 is meaningless. It has no place in a plan. Any reduction in 

sediment-laden run-off would achieve this objective. 

66. Forest & Bird considers that this could be rectified with the addition of the 

following words "such that they are no more than minor'. 

Policies P97 and P98 

67. Policies P97 and P98 suffer from the same problem. The language is weak, 

particularly the numerous references to 'minimise'. The policy goals can be 

easily achieved without any link to environmental outcomes. 

68. The reference to offsetting in P97 makes no sense. The requirement is to 

minimise to the extent practicable. It is hard to see how there could be 

justification for not reducing to the extent practicable. 	In these 

circumstances it is difficult to understand how offsetting could ever be 

relevant. In addition it is difficult to understand how offsetting would apply 

to the adverse effects associated with sedimentation. 

69. The policies need to be returned to the drawing board and redrafted so that 

they actually mean something. The last clause of P97 should be deleted. 
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CONCLUSION 

70. The provisions relating to stock exclusion are a good start but suffer critical 

failings. These failings can be rectified relatively simply by: 

(a) adding the water bodies on Schedule Fl to the definition of 

Category 2 surface water body, thereby giving effect to Policy 19 

of the RPS; and 

(b) including provision that, if national stock exclusion regulations 

come into force, the regulations that are more stringent have 

legal effect and prevail over less stringent provisions on the 

plan. 

71. The other provisions are generally appropriate but the drafting could be 

improved, in some places significantly. 

Dated 19 July 2017 

Peter Anderson 
Counsel for Royal Forest and Bird Protection Society NZ Inc. 
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