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May it please the panel 

INTRODUCTION 

1. These legal submissions will traverse: 

(a) Interpretation of section 70 of the Resource Management Act 1991 ("RMA"); 

(b) Stock access to surface water bodies and the coastal marine area; 

(c) Riparian Margins; 

(d) Earthworks, indigenous vegetation and plantation forestry permitted activity 

rules. 

2. My colleague, May Downing, will present legal submissions on the agrichemicals 

provisions. 

3. The section 42A reports recommend accepting many of the Minister's submission points. 

The degree of alignment can be seen in appendix 1 to the evidence of Kathryn Jane 

McArthur, and in Ms McArthur's updated recommendations date 19 July 2017. These 

legal submissions will focus on areas where the Minister's submission and s 42A report 

recommendations are not aligned 

RMA — SECTION 70— A GENERAL NOTE 

4. Section 70 effectively prevents permitted activity rules for discharges into water or into or 

onto land where a contaminant may enter water unless the regional council is satisfied: 

"that none of the following effects are likely to arise in the receiving waters, after 

reasonable mixing, as a result of the discharge of the contaminant (either by itself or in 

combination with the same, similar, or other contaminants): 

(c) the production of conspicuous oil or grease films, scums or foams, or 

floatable or suspended materials: 

(d) any conspicuous change in the colour or visual clarity: 

(e) any emission of objectionable odour: 



(f) the rendering of fresh water unsuitable for consumption by farm animals: 

(g)any significant adverse effects on aquatic life." [my emphasis] 

5. Concern has been expressed by a number of submittersl that s 70 requirements may not 

be met in some of the permitted activity discharge rules. The response, in a general 

sense, in the s 42A reports is to import, or paraphrase some section 70 criteria in relation 

to each permitted activity rule. I will address how that occurs in each rule as I come to it. 

However, at the outset I consider it important to focus on what section 70 requires in 

general. 

6. Section 70 is a bottom line for permitted activity rules that authorise discharges. It is not 

a requirement for permitted activity rules to set out those criteria. Instead, it is a 

requirement that those effects shall not arise from an authorised permitted discharge 

either on its own, or in combination with another discharge. Referring to the criteria on 

their own in individual permitted activity rules does not address the requirement for the 

combination of permitted discharges to also not cause those effects. Instead, the plan 

as a whole needs to be structured and drafted so these effects are not likely to arise. 

7. Section 70 applies to discharges to all water irrespective of whether it is pristine or 

degraded. That too supports the contention it is a bottom line requirement. The intent is 

that it should be built on through RMA processes. Where significant water bodies are 

identified, it is unlikely that satisfying the s 70 criteria will be adequate. 	Very 

simplistically, more stringent provisions will be needed in order to give effect to higher 

order instruments such as national policy statements and regional policy statements 

which require identification and protection of significant water bodies. 

8. Later in my submissions, and drawing on evidence, I will offer some suggestions around 

how that might happen. 

STOCK ACCESS TO SURFACE WATER BODIES AND THE CMA 

9. Relevant provisions are: 

Definition — Category 2 surface water bodies. 

Objective 44 — The adverse effects on soil and water from land use activities are 
minimised. 

1  Fish and Game, Rangitane and Minister of Conservation 



Objective 45 — The adverse effects of livestock access on surface water bodies are 

reduced. 

Policy 99 — Livestock access to surface water bodies. 

Rule 97 — Access to the beds of surface water bodies by livestock — permitted 

activity. 

10. These provisions set out a framework for excluding stock access to waterways. The 

definitions of Category 1 and 2 surface waterbodies underpin the framework by 

determining the values to be protected or sustainably managed. It is proposed that stock 

will be excluded from Category 1 waterbodies2  from 31 July 2019 and from Category 2 

waterbodies (with exceptions) from 31 July 2022. 

11. The Minister submitted on each of these provisions seeking a plan framework that will 

avoid the adverse effects of stock access to water bodies, particularly waterbodies with 

habitat and ecological values. 

Definition — Category 2 surface water bodies 

12. Central to the Minister's submission is: 

(a) That the definition of Category 1 surface water body should include all wetlands 

— not just those greater than 0.1ha. The s 42A report recommends this 

submission is accepted. 

(b) That the definition of Category 2 surface water body should also capture lowland 

rivers identified in schedule Fl and also shown on Map 29 that are less than a 

metre wide. The s 42A report does not recommend this be accepted. Schedule 

Fl identifies "Rivers and lakes with significant indigenous ecosystems". These 

rivers and lakes meet the criteria in Policy 23 of the Wellington Regional Policy 

Statement 2013. Policy 24 in the RPS says: 

"District and regional plans shall include policies, rules and methods to protect 

indigenous ecosystems and habitats with significant indigenous biodiversity 

values from inappropriate subdivision, use and development". 

2  Except in relation to sheep in significant wetlands. 



Evidence on small stream values 

13. Natasha Petrove in her evidence in chief of 23 June 2017, and her summary to be 

presented today emphasises the importance of the contribution small streams make to 

habitat variety and quality for indigenous freshwater fish species. Importantly she also 

notes the potential for adverse effects to be more pronounced on small streams than 

large ones. 

14. Kathryn Jane McArthur's evidence is that: 

(a) The protection of macroinvertebrate community hOealth in small streams is 

critical to the ecosystem health of larger, downstream water bodies.3  

(b) Schedule Fl identifies sites with high macroinvertebrate health.4  

(c) Sediment released from stock trampled beds and banks can clog the sensitive 

gill structures of macroinvertebrates and fish and reduce sight feeding 

opportunities for fish and bird species.5  

(d) Streams in pastoral land use can become pugged, inundated by pasture or weed 

species reducing the width of the stream and the quantum and quality of habitat 

it provides over time.6  

15. Reasons given in the s 42A officer's report for not including Schedule Fl rivers less than 

a metre wide in the definition of "Category 2 surface water body" are: 

(a) Category 1 and 2 water bodies already include most of the high value sites in the 

associated stock exclusion provisions.' 

However, as set out in Ms Petrove's and Ms McArthur's evidence, Schedule Fl 

rivers, ie rivers with significant indigenous ecosystems, less than a metre are not 

captured. Furthermore, large areas of significant habitat for macroinvertebrates 

and native fish, also contributing to ecosystem health, are not captured by the 

Category 2 definition8. 

3  Evidence of Kathryn Jane McArthur paragraph 21. 
4  McArthur, paragraph 22. 
5  McArthur, paragraph 30. 
6  McArthur, paragraph 31. 
7  S 42A Report, "Land use in riparian margins and stock access to surface water bodies and the CMA", Barry 
Loe, paragraph 264 
8  McArthur, paragraphs 25-27. 



(b) GIS mapping overlays of the Schedule Fl rivers and the water race systems in 

the lowland areas show considerable overlap, indicating that some water race 

systems may also be Schedule Fl rivers.9  

However, the definition of Category 2 surface water bodies includes water races 

less than a metre wide. Should a water race be excluded from the Category 2 

definition because it some point it overlaps with a natural water course? There is 

no resource management reason for that. I support and congratulate Mr Loe on 

his analysis of how the RMA applies to water quality, irrespective of whether a 

watercourse is natural or artificial, given the necessary connectedness.' 

(c) The development with the community of the proposed plan provisions for stock 

access, and implementation in the lowland areas, has been based on limiting 

stock access to rivers with an active bed width of more than 1 m.' 

However, that engagement cannot pre-determine and does not constrain the 

outcome for the proposed plan. All submissions on this point and evidence in 

support needs to be considered on their merits. Rangitane o Wairarapa 

(FS74/180) support the Minister's submission in this regard. The evidence of Ms 

Petrove and Ms McArthur on small stream values for indigenous fish, and 

significant rivers for macroinvertebrate communities and ecosystem health does 

not appear to be contested in this hearing. 

(d) Where stock access occurs in rivers and streams where the bed width is less 

than 1 metre, the land disturbance and water quality conditions in Rule 97(a) to 

(c) are to be complied with.12  

However, there is concern around the effectiveness of conditions in Rule 97 from 

several submitters, which I will address later in these submissions. 

16. Regional council functions include controlling the use of land for the purpose of 

maintenance and enhancement of the quality of water in water bodies and coastal water, 

and the maintenance and enhancement of ecosystems in water bodies and coastal 

water.' 

17. The NPS-FM water quality objectives that must be given effect to are: 

9  Loe, paragraph 157. 
19  Loe, Paragraph 165 
11  Loe, paragraph 157. 
12  Loe, Paragraph 157. 
13  Resource Management Act 1991 s 30(1)(c)(ii) and (iiia). 



Objective Al 

To safeguard: 

a) the life-supporting capacity, ecosystem processes and indigenous species 

including their associated ecosystems, of fresh water; and 

b) the health of people and communities, at least as affected by secondary 

contact with fresh water; 

in sustainably managing the use and development of land, and of discharges of 

contaminants. 

Objective A2 

The overall quality of fresh water within a region is maintained or improved while: 

a) protecting the significant values of outstanding freshwater bodies; 

b) protecting the significant values of wetlands; and 

c) improving the quality of fresh water in water bodies that have been 

degraded by human activities to the point of being over-allocated 

18.1 acknowledge the progressive implementation programme in Policy El of the NPS-FM 

and the Wellington Regional Council's programme for the whaitua processes. Policy El, 

requires implementation "as promptly as is reasonable in the circumstances", and 

implementation to be "fully completed" by no later than 31 December 2025.14  Despite 

the fact that the objective and limit setting implementation is some time off, the 

overarching objectives of the NPS-FM need to be given effect to as promptly as is 

reasonable in the circumstances. 

19.1n my submission, the evidence for the Minister supports the proposition that mapped 

lowland Schedule Fl rivers of any size need to be included as Category 2 surface water 

bodies so as to be protected from stock access in order to safeguard their life-supporting 

capacity, ecosystem processes and indigenous species. 

20. Schedule Fl rivers have been identified because policy 23 of the RPS requires plans to 

identify indigenous ecosystems and habitats with significant indigenous biodiversity 

values. Policy 23 in the RPS implements RPS Objective 16 which is that indigenous 

14  NPS-FM Policy El (b). 



ecosystems and habitats with significant biodiversity values are maintained and restored 

to a healthy functioning state. 

21. Giving effect to the NPS-FM and RPS requires restoration and maintenance of Schedule 

Fl streams, irrespective of the size or the slope of the land surrounding them. There is 

no exception to giving effect to the NPS-FM and RPS identified significant water bodies 

where those waterbodies are small. Carving out smaller Schedule Fl streams does not 

give effect to the NPS-FM or RPS and is therefore not in accordance with RMA 

requirements.' 

Objective 44 — The adverse effects on soil and water from land use activities 
are minimised. 

Objective 45— The adverse effects of livestock access on surface water bodies 
are reduced. 

22. The Minister submitted on 045 in support of the objective, but sought it be amended to 

include the coastal marine area. The reporting officer agrees with the inclusion of 

coastal marine area. The Minister did not submit on 044. However, given the reporting 

officer's recommendation to combine these objectives, I address them both together.16  

The evidence for the Minister is that the objective should be re-worded to clarify that it is 

stock exclusion from waterbodies that can maintain or improve water quality and the 

health of aquatic ecosystems, not stock access to waterbodies. 

Policy 99 — Livestock access to a surface water body and the coastal marine 

area 

23. The Minister's submission supported Policy 99 and sought it be retained as notified. 

However, the reporting officer's recommendation is to amend the policy. Ms McArthur's 

evidence at paragraphs 36 and 37 notes two points of change which see this policy 

diluted:17  

(a) The imperative to protect aquatic habitat and water quality is removed and 

replaced with wording that suggests stock access can protect habitat and water 

quality; and 

(b) The threshold term "significant damage" from stock access is introduced. 

15  RMA s 67(3)(c) requires a regional plan to give effect to any regional policy statement. 
16  As does the evidence of Kathryn Jane McArthur paragraphs 33 and 34. 
17  McArthur paragraphs 35 — 38. 



24. The amendments to the policy introduce uncertainty together with a threshold which 

means that stock access is to be avoided only if a damage assessment shows 

'significant damage' is likely. Site by site access which results in damage that is not 

significant can lead to cumulative and localised adverse effects on ecosystem health. 

25. It is therefore submitted that the version of Policy 99 as recommended in the s 42A 

report should: 

(a) Retain the reference to the protection of aquatic habitat and water quality; 

(b) Reword recommended clause (b)(ii) to "exclude" livestock access; 

(c) Refer only to "damage" rather than "significant damage" in clause (b)(ii). 

26. The Minister's submission as supported by the supplementary evidence of Ms McArther 

is that the alternative wording for P99 suggested by Mr Percy in his evidence in chief is 

an equally acceptable alternative to addressing the above concerns.18  

A note on water races (relevant to definition of Category 2 surface water bodies, 

Objective 44 and Policy 99) 

27. Masterton District Council and South Wairarapa District Council (MDC & SWDC) make a 

case in their combined planning evidence for recognition of water races in policy 99 to 

enable their role and functionality. The planning evidence for MDC & SWDC helpfully 

introduces a lot of context around the Wairarapa water races. Of particular note: 

(a) Accepts that artificial watercourses can have similar values to natural 

waterbodies;19  but despite that thinks managing them to achieve the same 

outcomes as natural watercourses is an inappropriate approach;2° 

(b) The race systems have been in existence for so long that although mostly man 

made, they have now become an important part of the natural ecosystem. In 

particular they are home to various fish life including eels, kokopu and brown 

mudfish;21  

18  McArthur, supplementary evidence, page 6 and Percy, evidence in chief page 28. 
19  Evidence of Pauline Mary Whitney, para 16 
2° Whitney, para 17 
21  Whitney evidence attaching Code of Practice — Moroa and Longwood Water Races, "minimising 
environmental impacts". 



(c) Some water races interact with perennial and ephemeral natural streams (and 

the distinction has become blurred);22  

(d) The various bylaws that apply to the water races prohibit animals or vehicles in 

the races except at authorised crossings.23  

28. It is submitted therefore, that the way the Local Government Act regulatory regime is 

being used for water races is consistent with existing proposals under the Resource 

Management Act — namely the approach in this proposed plan as well as the proposed 

national regulations for excluding stock from waterways. 

Rule 97— access to the beds of surface water bodies by livestock 

29. The Minister supported this rule as notified in general, but sought the following two 

changes: 

(a) Prevent sheep from having access to significant natural wetlands; and 

(b) Amend the rule to address stock access to the coastal marine area, adjoining 

intertidal areas, other water bodies and riparian margins in the coastal 

environment 

30. The reporting officer has accepted the Minister's submission in relation to the CMA, 

rejected it in relation to sheep in significant wetlands and generally re-worded rule 97 in 

response to other submissions and the proposed national stock exclusion regulations. 

31. The Minister has some additional suggestions arising from the s 42A officer's 

recommended changes and consequential to the concerns around the way elements of s 

70 RMA have been imported into this rule. 

Sheep in significant wetlands 

32. The NPS-FM requires protection of the significant values of wetlands.' The proposed 

plan identifies significant wetlands in Schedule F3 and seeks to protect them through 

Category 1 surface water body status. However, that protection is eroded by enabling 

sheep access to significant wetlands as a permitted activity. The evidence of Ms 

McArthur identifies that although sheep avoid water, they do graze on vegetation and 

22  Whitney, Appendix C 
23  Whitney, Appendix C page 26 and Moroa Water Race Bylaw 2007, Prohibited Use 2.3.4 "Any animal to 
linger in a water race and any stock to enter the water race". 
24  NPS-FM Objective A2(b) 



can have impacts on some wetland types.25  Allowing sheep into these wetlands should 

be on a case by case basis through a resource consent process, rather than as a 

permitted activity. 

New matter— livestock access plans 

33. The reporting officer recommends a livestock access plan as an alternative to excluding 

livestock where exclusion or limits on access cannot be achieved.26  Mr Loe cites the 

proposed national stock exclusion regulations as a basis for this approach. 

34. To be effective, the permitted activity rule establishing this alternative needs to set 

objective criteria for when the plan mechanism can be used and what the plan needs to 

cover. Proposed Rule 97(a) does not do this and it needs to in order to be meaningful 

and enforceable. It simply says: 

A Livestock Access Plan has been approved in writing by the Wellington Regional 

Council, and the terms and conditions of the Livestock Access Plan are complied 

with at all times. 

35. In my submission the rule needs to be explicit that the Livestock Access Plan: 

(a) can only be used where the landowner can show significant practical constraints 

to achieving stock exclusion;27  

(b) must set out where complete stock exclusion is not feasible and what alternate 

mitigation measures will be undertaken to manage the adverse impacts on the 

waterbodies; 

(c) is not available (or is timebound — say for one year) as an alternative to 

excluding stock from category 1 waterbodies. 

Other changes 

36. Other aspects of the Minister's submission are relevant to this rule. 

37. The Minister's submission and evidence on the definition of Category 2 surface water 

bodies is relevant to the reach of this rule which would exclude cattle, farmed deer and 

25  McArthur, paragraph 40. 
26  Mr Loe's s 42A report paragraphs 356 — 360. 
27  See Mr Loe's report para 356 citing proposals for national stock exclusion regulations 



pigs from a Category 2 surface water body from 2022. In the Minister's submission that 

exclusion should be from any schedule Fl river, irrespective of size. 

38. Rule 97 also relies on narrative elements of section 70 of the RMA. Concerns around 

the measurability of these elements and the fact that cumulative effects are not 

addressed also apply. More analysis on this is below at paragraphs 40 — 46. 

RIPARIAN MARGINS — 027, P101, R 94-95 

39. In relation to 027, Ms McArthur's original evidence supports the clarification of the 

purpose of a riparian margin in the s 42A officer's report28  and suggests that the new 

recommended definition of 'riparian margin' should be amended to reflect the ecosystem 

health and habitat needs of significant indigenous fauna. 	Her updated 

recommendations also agree with the changes recommended to 027 at paragraph 48 of 

Mr Percy's evidence in chief. 

40. The Minister supported policy 101 (management of riparian margins) as notified. Policy 

101 is recommended to be amended in the s 42A report by qualifying "the exclusion of 

livestock" with "likely to affect water quality". As set out in Ms McArthur's evidence, given 

this is a policy rather than a rule, the general intent of excluding livestock from riparian 

margins does not need an additional qualifier. Ms McArthur's supplementary evidence 

supports the amendments to P101 as suggested in Mr Percy's evidence.29  

41. As notified, rules 94 (cultivation or tilling of land — permitted activity) and 95 

(breakfeeding — permitted activity) provided that sediment-laden surface water was not 

allowed to flow to a surface water body. The Minister supported the rules on this basis. 

One of the amendments recommended to both these rules by the reporting officer is that 

the rules now enable discharges to a surface water body or the coastal marine area so 

long as, outside the zone of reasonable mixing, the discharge does not result in any of 

the following effects in receiving waters: 

(a) A conspicuous change in colour or visual clarity; 

(b) The rendering of fresh water unsuitable for consumption by animals; 

(c) Any significant adverse effect on aquatic life. 

28  McArthur para 47. 
29  McArthur, supplementary page 7 and EIC Phillip Percy (Rangitane), para 100. 



42. Ms McArthur's evidence is that determining if 'any significant adverse effect on aquatic 

life' has occurred as a result of a discharge in combination with other discharges of a 

similar nature makes determination of whether an activity is permitted by R94 or 95 of 

the proposed plan difficult.' I agree. 

43. In addition, this discharge is authorised with these conditions that are difficult to enforce 

irrespective of the nature of the receiving water body. It applies whether the water body 

is a category 1 or 2 surface water body as defined in the proposed plan, or any other 

water body. It does not cater for cumulative effects. In my submission this does not give 

effect to the NPS-FM or RPS in relation to significant water bodies and habitats. 

44. Prior to amending the rule to authorise the discharge, Rule 42 in the proposed plan 

would have applied. Rule 42 gives permitted activity status to minor discharges that are 

not permitted, controlled, restricted discretionary, non-complying or prohibited by any 

other rule in the proposed plan. It contains more precise, measurable and enforceable 

conditions for a permitted activity discharge. It also differentiates the suspended solids 

allowed depending on whether the receiving water is of significance31  or not. 

45. The Minister has not submitted on Rule 42. However, it is considered that rule 42 gives 

more certain expression to the requirements in s 70 of the Act, the NPS-FM and the RPS 

than the descriptive parameters that have been introduced to rules 94 and 95 which 

simply re-state aspects of s 70. 

46. Mr Percy's evidence in chief is that Rule 42 does not represent all aspects of the 

standards set out in Policy 71.32  His evidence is that any rules that include s 70 RMA 

standards should refer to all the standards described in Policy 71. Ms McArthur's 

supplementary evidence generally agrees with Mr Percy, but notes that the combination 

of R42 and P 71 does not address cumulative effects of multiple diffuse discharges with 

respect to sediment effects on ecosystem health. In her view, the cumulative effects 

issue could be addressed: 

(a) if no allowance was made for the zone of reasonable mixing; and.33  

(b) by inclusion of suspended and deposited sediment outcomes in tables 024 and 

025 to deal with the cumulative effects of multiple permitted sediment 

30 McArther, paragraph 56. 
31  50g/m3  for sites or habitats in Schedule A (outstanding water bodies), Schedule Fl (rivers/lakes), 
Schedule F3 (significant wetlands), or Schedule F4 (coastal sites) and 100g/m3  for other waters (note this is 
an incomplete citation from R 42(b)). 
32  Percy, EIC para 33 — 37. 
33  McArthur, supplementary evidence, page 8. 



discharges (noting this matter is more appropriately dealt with in the water 

quality hearing). 

47. To summarise, the Minister's position on Rules 94 and 95 is that sediment laden runoff 

should not be permitted as part of these activities given the potential for cumulative 

effects at the catchment scale. However, if the plan is to provide for it, then it needs to 

do so in a precise and measurable fashion which accounts for cumulative effects. This 

can be done by ensuring the standards in Rule 42 and Policy 71 are applied; and that 

cumulative effects are accounted for by cross referencing the tables in 024 and 25 (so 

long as these are amended to consider suspended and deposited sediment). 

EARTHWORKS, INDIGENOUS VEGETATION AND PLANTATION FORESTRY 
PERMITTED ACTIVITY RULES — Rules 99, 100 and 102 

48. The Minister made further submissions on each of these rules supporting in part the Fish 

and Game submission. The Minister's submission was to seek rules to manage [the 

effects of] earthworks, vegetation clearance and plantation forestry close to waterbodies 

and aquatic sites of outstanding ecological value. 

49. The s 42A recommendations have addressed this in part for Rule 99 (earthworks) by 

adding a 5 metre setback for earthworks from a surface water body. 

50. No additional rules have been recommended to manage effects of these activities close 

to waterbodies and aquatic sites of outstanding ecological value. 

51. There are potentially two mechanisms for rules to manage effects on ecological sites. 

One is through setbacks, and the other is through measurable standards of a stringency 

that reflects the value of these sites. 

52. The panel now has before it evidence in relation to setbacks for land adjacent to 

significant sites for aquatic biodiversity.34  Both Ms McArthur and Mr Percy recommend 

setbacks for rule 99 (earthworks) and not allowing vegetation clearance to occur as a 

permitted activity under rule 100 within riparian margins.35  

53. The panel has also heard of a mechanism to introduce measurable standards for 

permitted activity discharges by applying the standards in rule 42 and policy 71 and 

34  Mr Percy's evidence para 130 (10 metres) and Ms McArthur's supplementary evidence page 12 (20 
metres). 
35  Mr Percy's evidence para 138 and Ms McArthur's supplementary evidence page 14 



cross referencing to objectives 24 and 25 (so long as those objectives are updated to 

consider suspended and deposited sediment).36  

54. It is my legal submission that these changes are required in order to afford the protection 

required by the RMA, the NPS-FM and the RPS of waterbodies and aquatic sites of 

outstanding ecological value, and to give effect to policies 23 and 24 of the RPS37. 

Katherine Anton / May Downing 
Counsel for the Minister of Conservation 

36  Paragraphs 40 — 46 above. 
37  See paragraph 12 above 
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