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Officer’s Right of Reply:<TOPIC>

1.

Introduction and scope

1.

My name is Tim Blackman. I wrote the Section 42A Report: Biofouling
(Issue12) within the water quality report dated 12 January 2018, released in
advance of Hearing Stream 4.

2.

My qualifications and experience are set out in section Appendix G
(Introduction of section 42A report authors) of that report.

3.

During Hearing Stream 4, the Panel directed a pre-hearing meeting on Rule
R65 to determine whether submitters could reach agreement on that rule. This
meeting took place on 26 February 2018. Therefore this Right of Reply
responds to matters discussed at that pre hearing meeting, including where
agreement was reached and where the parties were unable to agree.

4.

Where I include recommendations in this Right of Reply, they replace the
recommendations made in my Section 42A Report; otherwise, I stand by the
recommendations made in my Section 42A Report.

5.

Appendix A lists my recommended amendments, and an assessment under
s32AA is in Appendix B. Changes that I recommend as a result of this Right of
Reply are shown in blue text that is underlined or struck out. Original
recommendations from the s42A Report that I continue to support are shown in
red text that is underlined or struck out.

2.

Recommendations made in my Section 42a
Report

6.

The amendments I made within my Section 42a Report are as follows:
Rule R65: In-water biofoul cleaning – permitted activity
The discharge of contaminants and biological material into coastal water from
in-water cleaning of biofouling from a vessel from either domestic or
international origin, moveable structure or navigation aid, three years after the
date of public notification of the Proposed Natural Resources Plan
(31.07.2015) in the coastal marine area, is a permitted activity provided the
following conditions are met:
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(a) the anti-foul coating on the vessel, moveable structure or navigation aid
shall not have exceeded its planned service life as specified by the
manufacturer, and
(b) the cleaning method shall be undertaken in accordance with the coating
manufacturer’s recommendations, and
c) the cleaning of microfouling and goose barnacles of international origin
shall maybe removed using a gentle, non-abrasive cleaning technique, without
capture, and
(d) the cleaning or treatment method removal of macrofouling shall capture
any biological material released into the water column greater than 50µm in
diameter, with any captured cleaning debris disposed on land, and
(e) any captured cleaning debris is appropriately disposed of, and
(ef) if suspected harmful or unusual aquatic species are found, the vessel
owner or operator shall take the following steps:
(i) any cleaning activities shall cease immediately, and
(ii) the Wellington Regional Council Harbourmaster and the Ministry of
Primary Industries shall be notified within five working days, and
(iii) the cleaning may not recommence until notified by the Wellington
Regional Council to do so.
7.

The rational for these recommended amendments to Rule R65 are discussed
within the Section 42A Report for Water Quality, Issue 12 (Biofouling).

3.

Pre-hearing meeting on Rule R65

8.

The purpose of the pre-hearing meeting was to determine whether each of the
submitters and Council staff could reach agreement on the matters of
contention.

9.

In attendance at the pre-hearing meeting were representatives from the
Department of Conservation (DOC), Ministry for Primary Industries (MPI),
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Centre Port, KiwiRail, New Zealand Dive and Salvage and Greater Wellington
Regional Council (GWRC).
10.

The pre-hearing meeting was facilitated by Trevor Robinson (Barrister).

11.

The following document relevant to this topic has been prepared and circulated
to the Hearing Panel since the hearing began:


Pre-hearing meeting notes on proposed Rule R65: In water Biofoul
cleaning (dated 7 March 2018).

12.

No additional documentation has been provided to the Hearing Panel.

13.

The outcomes of the pre-hearing meeting (see paragraph 11) are in Appendix D
below. A summary of the outcomes is provided below.
Summary of the Pre-hearing meeting

14.

The following matters were agreed on. These were:


Changes to Rule R65 (excluding permitted activity conditions (d) and (e),
which are discussed in isolation below);

15.

16.



Permitted activity condition (a);



Permitted activity condition (b);



Permitted activity condition (c);



Permitted activity condition (f); and



The advice note.

The following matters were agreed on in principle:


Permitted activity condition (d); and



Permitted activity condition (e).

Trevor Robinson requested that subsequent to the pre-hearing, submitters
provide additional commentary on matters that were only agreed on in
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principle (see paragraph 15 above). This feedback is summarised in Table 1.0
below.

Table 1.0: Requested amendments to matters (permitted activity
conditions (d) and (e)) which were agreed on in principal at the prehearing for biofouling.
Organisation

Additional commentary in response to Does
Rule R65

the

submitter
request
further
amendments?

NZ

Dive

and Would prefer a trigger of LOF3, but will No

Salvage

live with (d) and (e) as they stand.

Greater

Confirmed agreement.

No

Wellington
Regional
Council
Department
Conservation

of Confirmed agreement as is, but requests Yes
consideration of reframing (d) to refer to
“ensure minimal release” rather than “as
far as possible” because that is the
terminology in
Biofoul

the

Cleaning

substituting

“using

technology”

for

available

methods

Guidelines

(the

Guidelines)

and

best

available

“using

currently

and

cleaning

techniques”.
Kiwirail

Confirmed agreement, both as per version Yes
above and as suggested by DoC.
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CentrePort

Confirmed agreement, both as per version Yes
above and as suggested by DoC
Agree (d) as DoC suggest it be amended, Yes

MPI

and resile from agreement in principle on
(e) on the basis that if fouling at LOF 3 or
above, risks increase significantly and
antifoul likely compromised anyway,
meaning condition (a) likely could not be
met.

In that event, vessels should be

slipped and cleaned, or encapsulated and
treated.

17.

It should be noted that LOF, stands for Level of Fouling. LOF less than or
equal to 2 is considered to be light fouling, whereby 1-5% of visible surface is
covered by very patchy macrofouling and the remaining area often covered in
microfouling. The level of fouling is defined in Floerl et al (2005).

4.

My recommendation in light of outcomes from the
pre-hearing meeting

18.

I have set out my recommendations under the following headings. These are:


Recommendations for matters agreed on at the prehearing meeting;
and


19.

Recommendations for permitted activity conditions (d) and (e).

My recommended amendments are within Appendix (A).

Recommendations for matters agreed on at the prehearing meeting

20.

There were number of matters within Rule R65 that were agreed on at the prehearing meeting on Rule 65 (see paragraph 14 above).

21.

I do not recommend any additional amendments to what was agreed on
between submitters and Council staff at the pre hearing meeting on Rule R65.

NATRP-10-901
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Recommendations for permitted activity conditions (d) and (e)

22.

There were two permitted activity conditions ((d) and (e)) which were only
agreed on in principle by the parties at the pre-hearing meeting.

23.

In light of the additional commentary provided by submitters (following the
pre-hearing meeting), I recommend a number of minor amendments to these
permitted activity standards.
Requests by DOC

24.

DOC in principle supports the amendments (which came out of the pre-hearing
meeting) to permitted activity conditions (d) and (e). However, following the
meeting, DOC have requested that additional amendments are made to
permitted activity (d). These are:


Insert “ensure minimal release” to replace “as far as possible”; and



Insert “using best available technology” to replace “using currently
available methods and cleaning techniques”.

25.

I agree with DOC’s first request for “ensure minimal release” to replace “as
far is possible” in permitted activity condition (d). DOC requested this
alternative wording as they note that this is consistent with the terminology
used in the Biofouling Cleaning Guidelines.

26.

In my view, it seems reasonable that terminology used in the Biofouling
Cleaning Guidelines is incorporated into Rule R65 where possible.

This

rationale is also consistent with the commentary and recommendations in my
Section 42a Report to provide further alignment with the Biofoul Cleaning
Guidelines (where possible and appropriate) in the decisions version of the
proposed Plan.
27.

The second request by DOC is to replace “using currently available methods
and cleaning techniques” with “using best available technology” in permitted
activity condition (d). This request clarifies that the most up to date technology
is required to be used when biofouling cleaning material with a diameter of
greater than 50µm.
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28.

Given the technology used for in water cleaning essentially dictates the portion
of discharge that can be caught during the in water cleaning process, in my
view, this request is a more appropriate approach that using currently available
methods or cleaning techniques to manage any potential effects.

29.

Further to that, given we know there is new technology for full containment in
development; this amendment puts the requirement on biofoul cleaning
operators to use this technology as soon as it becomes available.

30.

I also note these additional requests by DOC within permitted activity
condition (d) are also supported by Kiwi Rail, Centre Port and Ministry of
Primary Industries (see Table 1.0 above). Accordingly, I recommend that this
requested amendment is incorporated into Rule R65 of the proposed Plan.
Requests by MPI

31.

MPI resile from agreement (in principle) on permitted activity condition (e).
The rationale provided by MPI is that if fouling at LOF 3 or above, risks
increase significantly and antifoul is likely to be compromised anyway,
meaning condition (a) likely could not be met. In that event, vessels should be
slipped and cleaned, or encapsulated and treated.

32.

MPI request that permitted activity condition (e) be amended as a result.
However, what they do not do is provide alternative option as to what might be
more efficient and effective that what was agreed on in principal by the parties
at the pre-hearing meeting.

33.

Given MPI have not provided a clear direction on the changes they are
requesting, I do not recommend any additional changes are made to permitted
activity (e). Further to that, it should also be noted there were no requests by
other submitters to amend permitted activity (e) subsequent to what was agreed
on in principle by the parties at the pre-hearing meeting (see table 1.0 above).

34.

I therefore recommend that permitted activity (e) is retained as agreed on in
principle by all parties at the pre-hearing meeting.
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Requests (subsequent to the pre-hearing meeting) which were outside
scope of permitted activity conditions (d) and (e)
35.

MPI and NZ Dive and Salvage request a number of amendments be matters
which are outside permitted activity condition (d) and (e). These requests are
set out in the pre hearing meeting notes within Appendix C. However, I have
not considered these requests within my recommendation, as the submitters
were invited by the facilitator to provide commentary on condition (d) and (e)
– not conditions in Rule R65 that were already agreed on at the pre hearing
meeting.
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Appendix A: 42A Officers Recommendations
Rule R65: In-water biofoul cleaning – permitted activity
The discharge of contaminants and biological material (including process water
to which no contaminants have been added and which has been UV treated or
filtered to 50 microns maximum) into coastal water from in-water cleaning of
biofouling from a vessel, moveable structure or navigation aid, three years
after the date of public notification of the Proposed Natural Resources Plan
(31.07.2015) in the coastal marine area, is a permitted activity provided the
following conditions are met:
(a)

the anti-foul coating on the vessel, moveable structure or navigation
aid shall not have exceeded its planned service life as specified by the
manufacturer, and

(b)

the cleaning method shall be undertaken in accordance with the
coating manufacturer’s recommendations, and

(c)

the cleaning of microfouling and goose barnacles of international
origin shall be removed may occur without capture using a gentle,
non-abrasive cleaning technique, and

(d)

for macrofouling less than or equal to 2 on the Level of Fouling Rank1
the cleaning or treatment method shall, ensure minimal release, using
best available technology, capture any biological material released
into the water column greater than 50µm in diameter, with any
captured cleaning debris disposed of at an approvedn landfill, and

(d)(e)

for macrofouling not within (d) the cleaning shall capture any
biological material greater than 50µm in diameter, with any captured
cleaning debris disposed of at an approved landfill, and

(e)(f)

any captured cleaning debris is appropriately disposed of, and

(f)(g)

if any person suspects that suspected harmful or unusual aquatic
species harmful or unusual aquatic species (including species
designated as unwanted organisms or pests under the Biosecurity Act
1993) are to be found, the vessel owner or operator that person shall
take the following steps:
(i)
any cleaning activities commenced shall cease immediately,
and
(ii)

the Wellington Regional Council Harbourmaster and the
Ministry for Primary Industries shall be notified within five
working days without unreasonable delay, and

(iii)

the cleaning may not recommence until notified by the
Wellington Regional Council to do so.

1

Defined in Floerl et al (2005) as Light biofouling 1-5% of visible surface covered by very patchy
macrofouling. Remaining area often covered in microfouling.
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PAGE 9 OF 18

Officer’s Right of Reply:<TOPIC>

Notes
1. For the purposes of Rule R65 any terms not defined in Section 2 of the
Natural Resources Plan, guidance is provided in the Anti-Fouling and
In-Water Cleaning Guidelines (June 2013).
2. International vessels arriving in New Zealand waters will have
additional obligations under the Craft Risk Management Standard:
Biofouling on Vessels Arriving to New Zealand (May 2014).
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Appendix B:
amendments

‘Clean’

version

of

recommended

Rule R65: In-water biofoul cleaning – permitted activity
The discharge of contaminants and biological material (including process water
to which no contaminants have been added and which has been UV treated or
filtered to 50 microns maximum) into coastal water from in-water cleaning of
biofouling from a vessel, moveable structure or navigation aid, in the coastal
marine area, is a permitted activity provided the following conditions are met:
(a)

the anti-foul coating on the vessel, moveable structure or navigation
aid shall not have exceeded its planned service life as specified by the
manufacturer, and

(b)

the cleaning method shall be undertaken in accordance with the
coating manufacturer’s recommendations, and

(c)

the cleaning of microfouling and goose barnacles may occur without
capture, and

(d)

for macrofouling less than or equal to 2 on the Level of Fouling Rank2
the cleaning shall, ensure minimal release, using best available
technology, capture any biological material greater than 50µm in
diameter, with any captured cleaning debris disposed of at an
approved landfill, and

(e)

for macrofouling not within (d) the cleaning shall capture any
biological material greater than 50µm in diameter, with any captured
cleaning debris disposed of at an approved landfill, and

(f)

if any person suspects that harmful or unusual aquatic species
(including species designated as unwanted organisms or pests under
the Biosecurity Act 1993) are to be found, that person shall take the
following steps:
(i)

any cleaning activities commenced shall cease immediately,
and

(ii)

the Wellington Regional Council Harbourmaster and the
Ministry for Primary Industries shall be notified without
unreasonable delay, and

(iii)

the cleaning may not recommence until notified by the
Wellington Regional Council to do so.

2

Defined in Floerl et al (2005) as Light biofouling 1-5% of visible surface covered by very patchy
macrofouling. Remaining area often covered in microfouling.
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Notes
1. For the purposes of Rule R65 any terms not defined in Section 2 of the
Natural Resources Plan, guidance is provided in the Anti-Fouling and
In-Water Cleaning Guidelines (June 2013).
2. International vessels arriving in New Zealand waters will have
additional obligations under the Craft Risk Management Standard:
Biofouling on Vessels Arriving to New Zealand (May 2014).
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Appendix C: Section 32AA Assessment
This table sets out only the provisions of the notified proposed Plan on this topic for which submissions were specifically received.
Recommended additions to the notified text are in underline and deletions are strike through text. The section 32AA assessment follows
alongside for each of the provisions where amendments have been recommended by the officer. If the officer does not recommend any changes,
the provision appears in grey.
Red text amendments = recommendations from the officer’s s42A report
Blue text amendments = updated recommendations from the officer’s Right of Reply
Amendment
No./Submission
point No.

Chapter

Provision

Text of provision with any recommended Evaluation of amendment ( Section 32AA assessment)
amendments
Rule R65: In-water biofoul cleaning –
permitted activity
The discharge of contaminants and
biological material (including process
water to which no contaminants have been
added and which has been UV treated or
filtered to 50 microns maximum) into
coastal water from in-water cleaning of
biofouling from a vessel, moveable
structure or navigation aid, three years
after the date of public notification of the
Proposed
Natural
Resources
Plan
(31.07.2015) in the coastal marine area, is
a permitted activity provided the following
conditions are met:
(g)(h)

NATRP-10-901

Effectiveness and efficiency
The proposed amendments from that in the notified Plan clarify
areas of uncertainty, and remove unnecessary text while enabling a
more efficient process to allow for macrofoul cleaning as a permitted
activity (without the need to apply for resource consent), when the
macrofoul cleaning meets the following conditions:
- is light macrofoul (less than or equal to 2 on the Level of
Fouling Rank). The ‘Level of Fouling Rank’ sets levels of
fouling based on the severity of fouling, between 0 and 5,
as set out within Floerl et al (2005).
- only occupies a small portion of the vessels hull (no more
than 5%); and
- the presence of a harmful or unusual aquatic species is not
suspected (including species designated as unwanted
organisms or pests under the Biosecurity Act (1993).
the anti-foul coating on
Making provision for harmful or unusual aquatic species not
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the vessel, moveable
structure or navigation
aid shall not have
exceeded its planned
service life as specified
by the manufacturer, and
(h)(i)

3

the cleaning method shall
be
undertaken
in
accordance with the
coating manufacturer’s
recommendations, and

(i)(j)

the
cleaning
of
microfouling and goose
barnacles of international
origin shall be removed
may
occur
without
captureusing a gentle,
non-abrasive
cleaning
technique, and

(k)

for macrofouling less
than or equal to 2 on the
Level of Fouling Rank 3
the cleaning or treatment
method shall, ensure
minimal release, using

-

currently listed under the Biosecurity Act ensures that any
macrofouling activity must cease if new unwanted
organisms are present within the Wellington Region.
While recommended condition (e) may not be achievable in
NZ currently, this condition provides for further
technological developments that mean it could be met in
the future

Where macrofoul cleaning does not meet these conditions, the
requirement to apply for resource consent under Rule R66 is the
most effective way to manage any potential adverse effects,
allowing a case by case assessment.
Benefits
The proposed amendments would reduce costs to vessel
owners/operators who would be able to clean their vessels without
the need to apply for resource consent for light macrofoul cleaning,
provided the conditions could be met. The conditions will continue to
ensure any adverse effects on the marine environment from in water
biofoul cleaning are less than minor.
Another benefit is that, overall, these amendments to Rule R65
provide a closer alignment with the Biofoul Cleaning Guidelines
(2013) and the Craft Risk Management Standard (2014).
Other benefits associated with the amendments include:
- a clearer and easier to implement rule for plan users;
- deleting ‘treatment method’ ensures that where a treatment
(such as chlorine) is used, resource consent would be
required as a discretionary activity to manage any potential
effects;

Defined in Floerl et al (2005) as Light biofouling 1-5% of visible surface covered by very patchy macrofouling. Remaining area often covered in microfouling.
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best
available
technology, capture any
biological
material
released into the water
column greater than
50µm in diameter, with
any captured cleaning
debris disposed of at an
approvedn landfill, and
(j)(l)

for macrofouling not
within (d) the cleaning
shall
capture
any
biological
material
greater than 50µm in
diameter,
with
any
captured cleaning debris
disposed of at an
approved landfill, and

(k)(m) any captured cleaning
debris is appropriately
disposed of, and
(l)(n)

NATRP-10-901

if any person suspects
that suspected harmful or
unusual aquatic species
harmful
or
unusual
aquatic
species
(including
species
designated as unwanted

-

unnecessary bulk has now been deleted from the rule (eg.
three year lead in); and
alerting people to the need (imposed separately by the
Biosecurity Act) to contact MPI if a harmful or unusual
aquatic species is suspected or found) without delay.

Costs
There would be reduced costs associated with this recommendation
for vessel owners and operators when compared to the rule as
notified, as discussed above, while not materially increasing costs
and risks to the environment and the wider community.
Risk of acting or not acting
The risk of not acting (that is to retain the rule as notified, or to have
no rule and rely on s15, or as is in the current operative Regional
Coastal Plan) is that all boat owners (regional, domestic and
international vessels) will require resource consent as a
discretionary activity in all circumstances including where their
vessel has only microfouling or goose barnacles and where only a
small portion of their vessels hull has only light macrofouling.
Requiring consent in these circumstances would impose
unnecessary regulatory costs ( either consenting costs or the costs
of a significant time out of operation) for low risk commercial
operators which are professionally cleaned on a regular basis, such
as the Interisland Ferries.
Decision about the most appropriate option
This option (compared to that as notified) is considered the most
appropriate approach to achieve the relevant objectives of the Plan.
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organisms or pests under
the
Biosecurity Act
1993) are to be found,
the vessel owner or
operator that person shall
take the following steps:
(i)
any
cleaning
activities
commenced
shall
cease
immediately,
and
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(ii)

the Wellington
Regional
Council
Harbourmaster
and the Ministry
for
Primary
Industries shall
be
notified
within
five
working
dayswithout
unreasonable
delay, and

(iii)

the
cleaning
may
not
recommence
until notified by
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the Wellington
Regional
Council to do
so.
Notes
3. For the purposes of Rule
R65 any terms not defined
in Section 2 of the Natural
Resources Plan, guidance
is provided in the AntiFouling and In-Water
Cleaning Guidelines (June
2013).
3.4.International
vessels
arriving in New Zealand
waters will have additional
obligations under the Craft
Risk
Management
Standard: Biofouling on
Vessels Arriving to New
Zealand (May 2014).
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Appendix D: Pre-hearing meeting notes (on Rule R65 for Biofouling)
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TREVOR ROBINSON
 Barrister 

7 March 2018

Independent Hearing Panel
Proposed Natural Resource Plan – Wellington
c/o Nora Moore
Greater Wellington Regional Council
Wellington
By Email:

Nora.moore@gwrc.govt.nz

Dear Commissioners
Rule 65 – Biofoul Cleaning
1.

As directed by the Panel, a number of parties met at GWRC’s offices on 26
February 2018 in an endeavour to resolve differences of view as to the form
Rule 65 should take. I was the facilitator appointed by GWRC for this
meeting. The meeting took place against the background both of the
hearing of evidence and submissions on the point and a previous
prehearing meeting, the report of which I understand has been provided to
you.

2.

A report is attached of the results of the discussions on 26 February, and
subsequent feedback from the parties. In summary, all matters were
resolved by agreement on 26 February, but on two respects (Proposed
Rules 65(d) and (e)), all parties present limited their agreement to
‘agreement in principle’, noting the need to reflect on the practical
application of the varied rules we had discussed and agreed.

3.

In the attached report, the agreed changes are shown firstly as a
redline/mark up of the notified version of Rule 65, with comments in the
margin, and secondly with the mark ups accepted, but still with the
comments in the margin.

4.

Following the meeting, Mr Blackman of GWRC prepared a brief Section
32AA analysis of the agreed changes. I circulated a copy of same in draft
and received feedback from the parties.

Suite 604, 6th Floor, Harbour City Tower, 29 Brandon Street, P O Box 8018, Wellington 6143
Phone: 04 472 1755 : Mobile: 0274 468 644 : Email: trob@trobinson.co.nz

5.

Attached is an amended version of Mr Blackman’s draft showing the result
of changes that had been suggested by the parties and which I considered
added robustness and clarity to the analysis.

6.

Because of the conditional way in which agreement had been reached on
the two outstanding points, all parties were given a brief window within
which to provide further comment on them. I have summarised all of the
comments I received as an addendum to the report. As the Hearing Panel
will note, a number of parties shifted ground on the two provisions. Most
notably, MPI resiled from its agreement in principle to insert Rule 65(e), for
reasons that I have endeavoured to capture, albeit in summary form. In
some cases, there was a measure of agreement as between the parties. In
other cases, possibly because I was receiving comments that other parties
had not seen, there is no agreement.

7.

In addition, I have noted suggestions I received outside the terms on which
comment had been sought. It’s a matter for the Hearing Panel as to
whether it is prepared to entertain those suggestions given the unconditional
agreement that had previously been reached.

8.

Lastly, I have attached as background the Rule 65 as amended in the
Section 42A Report together with the supporting Section 32AA assessment
in that report. The parties had these documents on the table on 26
February, but agreed that it would be more helpful for the Hearing Panel if
we started afresh, working from the notified version.

9.

If you require any clarification of any aspects of the above, please advise.

Yours faithfully

Trevor Robinson
Barrister
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1

2

3

4

Changes to Rule R65 – As agreed on at the pre-hearing meeting
of 26
February
2018
Rule
R65
as notified
Rule R65: In-water biofoul cleaning – permitted activity
The discharge of contaminants and biological material (including process water
to which no contaminants have been added and which has been UV treated or
filtered to 50 microns maximum ) into coastal water from in-water cleaning of
biofouling from a vessel, moveable structure or navigation aid,
in the coastal
marine area, is a permitted activity provided the following conditions are met:

Commented [NM1]: Agreed All
Commented [NM2]: Agreed All

(a)

the anti-foul coating on the vessel, moveable structure or navigation aid
shall not have exceeded its planned service life as specified by the
manufacturer, and

(b)

the cleaning method shall be undertaken in accordance with the coating
manufacturer’s recommendations, and

(c)

the cleaning of microfouling and goose barnacles may occur without
capture, and

(d)

(e)

(f)

Commented [NM3]: Agreed All
Commented [NM4]: Agreed All

1

for macrofouling less than or equal to 2 on the Level of Fouling Rank
the cleaning shall, as far as possible, using currently available methods
and cleaning techniques, capture any biological material greater than
50µm in diameter, with any captured cleaning debris disposed of at an
approved landfill, and
for macrofouling not within (d) the cleaning shall capture any
biological material greater than 50µm in diameter, with any captured
cleaning debris disposed of at an approved landfill, and

if any person suspects that harmful or unusual aquatic species (including
species designated as unwanted organisms or pests under the
Biosecurity Act 1993) are to be found, that person shall take the following
steps:
(i)

any cleaning activities commenced shall cease immediately,
and

(ii)

the Wellington Regional Council Harbourmaster and the
Ministry for Primary Industries shall be notifiedwithout
unreasonable delay, and

(iii)

Commented [NM5]: Agreed All
Commented [NM6]: Agreed All

Commented [NM7]: In relation to the package of (d) and (e)
positions are:
Agree in Principle but need to reflect on practicable application –
All
Parties to advise by 1 March 2018.
Commented [NM8]: Agreed All
Commented [NM9]: Agreed All
Commented [NM10]: Agreed All

Commented [NM11]: Agreed All
Commented [NM12]: Agreed All

the cleaning may not recommence until notified by the
Wellington Regional Council to do so.

Notes
1. For the purposes of Rule R65 any terms not defined in Section 2 of the
Natural Resources Plan, guidance is provided in the Anti-Fouling and InWater Cleaning Guidelines (June 2013).
1

Defined in Floerl et al (2005) as Light biofouling 1-5% of visible surface covered by very
patchy macrofouling. Remaining area often covered in microfouling.

5

Commented [NM13]: Agreed All
Commented [NM14]: Agreed that definitions of microfouling
and macrofouling are required in Section 2. Suggested definitions:
“Microfouling” is a layer of microscopic organisms including
bacteria and diatoms and the slimy substances they produce. Often
referred to as a ‘slime layer’.
“Macrofouling” is any organism (excluding goose barnacles) not
included in the definition of microfouling. All Agreed.

2. International vessels arriving in New Zealand waters will have additional
obligations under the Craft Risk Management Standard: Biofouling on
Vessels Arriving to New Zealand (May 2014).
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Commented [NM15]: Agreed by All

Note: The requested amendments from the revised chapter are set out below. Additions to the notified text are in underline and deletions are
strike through text. The section 32AA assessment follows alongside for each of the provisions.
Amendment Chapter
No./Submission
point No.
Refer to Issue
12.1, 12.2 and
12.3

Provision Requested amendment Evaluation of amendment ( Section 32AA assessment)

5 Rules,
Rule R65 See attached document titled Please note: this Section 32aa assessment also considers the amendments to
Section 5.2.7
“biofouling second pre-hearing (d) and (e) which were only agreed on in principal at the pre hearing meeting on
26 February 2018.
meeting”
Effectiveness and efficiency
The proposed amendments from that in the notified Plan clarify areas of uncertainty,
and remove unnecessary text while enabling a more efficient process to allow for
macrofoul cleaning as a permitted activity (without the need to apply for resource
consent), when the macrofoul cleaning meets the following conditions:
-is light macrofoul (less than or equal to 2 on the Level of Fouling Rank). The
‘Level of Fouling Rank’ sets levels of fouling based on the severity of fouling,
between 0 and 5, as set out within Floerl et al (2005).
-only occupies a small portion of the vessels hull (no more than 5%); and
-the presence of a harmful or unusual aquatic species is not suspected
(including species designated as unwanted organisms or pests under the
Biosecurity Act (1993). Making provision for harmful or unusual aquatic
species not currently listed under the Biosecurity Act ensures that any
macrofouling activity must cease if new unwanted organisms are present
within the Wellington Region.
-While recommended condition (e) may not be achievable in NZ currently, this
condition provides for further technological developments that mean it could
be met in the future
Where macrofoul cleaning does not meet these conditions, the requirement to apply
for resource consent under Rule R66 is the most effective way to manage any
potential adverse effects, allowing a case by case assessment.
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Benefits
The proposed amendments would reduce costs to vessel owners/operators who would
be able to clean their vessels without the need to apply for resource consent for light
macrofoul cleaning, provided the conditions could be met. The conditions will continue

to ensure any adverse effects on the marine environment from in water biofoul

cleaning are less than minor.
Another benefit is that, overall, these amendments to Rule R65 provide a closer
alignment with the Biofoul Cleaning Guidelines (2013) and the Craft Risk Management

Standard (2014).
Other benefits associated with the amendments include:
- a clearer and easier to implement rule for plan users;
- deleting ‘treatment method’ ensures that where a treatment
(such as chlorine) is used, resource consent would be required
as a discretionary activity to manage any potential effects;
- unnecessary bulk has now been deleted from the rule (eg.
three year lead in); and
- alerting people to the need (imposed separately by the
Biosecurity Act) to contact MPI if a harmful or unusual
aquatic species is suspected or found) without delay.
Costs
There would be reduced costs associated with this recommendation for vessel owners
and operators when compared to the rule as notified, as discussed above, while not

materially increasing costs and risks to the environment and the wider community.

Risk of acting or not acting
The risk of not acting (that is to retain the rule as notified, or to have no rule and rely
on s15, or as is in the current operative Regional Coastal Plan) is that all boat owners

(regional, domestic and international vessels) will require resource consent as a

discretionary activity in all circumstances including where their vessel has only
microfouling or goose barnacles and where only a small portion of their vessels hull
has only light macrofouling. Requiring consent in these circumstances would impose
unnecessary regulatory costs ( either consenting costs or the costs of a significant time
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out of operation) for low risk commercial operators which are professionally cleaned on

a regular basis, such as the Interisland Ferries.
Decision about the most appropriate option
This option (compared to that as notified) is considered the most appropriate approach

to achieve the relevant objectives of the Plan.
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Addendum
Given the agreement in principle only in relation to the package of R65 (d) and (e),
parties were given an opportunity to supply updated positions.on those aspects.

Responses received by the Facilitator were:
1. For GWRC- confirmed agreement;
2. For NZ Dive and Salvage- would prefer a trigger of LOF3, but will live with
(d) and (e) as they stand;
3. For DoC, confirmed agreement as is, but requests consideration of reframing
(d) to refer to “ensure minimal release” rather than “as far as possible” because
that is the terminology in the Guidelines and substituting “using best available
technology” for “using currently available methods and cleaning techniques”
4. For KiwiRail and CentrePort, confirmed agreement, both as per version above
and as suggested by DoC;
5. For MPI, agree (d) as DoC suggest it be amended, and resile from agreement in
principle on (e) on the basis that if fouling at LOF 3 or above, risks increase
significantly and antifoul likely compromised anyway, meaning condition (a)
likely could not be met. In that event, vessels should be slipped and cleaned, or
encapsulated and treated.
Although outside the terms on which feedback was sought, comments were also
received on matters the subject of agreement, as follows:
i.

ii.
iii.

MPI suggested amending the description of process water, replacing “ including
process water to which no contaminants have been added and which has been
UV treated or filtered to 50 microns maximum” with “including process
water which has been rendered non-viable or filtered to 50 microns”
MPI suggested deleting “Harbourmaster” from (f)(ii)
MPI suggested adding reference to the approval of the Minister for Primary
Industries in (f)(iii).

NZ Dive and Salvage indicated agreement with suggested rewording under i. above
and requested clarity in the proposed definitions that goose barnacles are a form of
macrofouling.
The Hearing Panel will need to determine whether it is prepared to consider these
additional amendments, given previous agreement on the points concerned.
Trevor Robinson
Faciltator
6 March 2018.

10

Rule R65 as amended by s42A officer

Rule R65: In-water biofoul cleaning – permitted activity
The discharge of contaminants and biological material into coastal water from
in-water cleaning of biofouling from a vessel from either domestic or
international origin, moveable structure or navigation aid, three years after the
date of public notification of the Proposed Natural Resources Plan
(31.07.2015) in the coastal marine area, is a permitted activity provided the
following conditions are met:
(a)

the anti-foul coating on the vessel, moveable structure or navigation
aid shall not have exceeded its planned service life as specified by the
manufacturer, and

(b)

the cleaning method shall be undertaken in accordance with the
coating manufacturer’s recommendations, and

(c)

the cleaning of microfouling and goose barnacles of international
origin shall maybe removed using a gentle, non-abrasive cleaning
technique, without capture, and

(d)

the cleaning or treatment method removal of macrofouling shall
capture any biological material released into the water column greater
than 50µm in diameter, with any captured cleaning debris disposed on
land, and

(e)

any captured cleaning debris is appropriately disposed of, and

(f)(e) if suspected harmful or unusual aquatic species are found, the vessel
owner or operator shall take the following steps:
(i)

any cleaning activities shall cease immediately, and

(ii)

the Wellington Regional Council Harbourmaster and the
Ministry of Primary Industries shall be notified within five
working days, and

(iii)

the cleaning may not recommence until notified by the
Wellington Regional Council to do so.

Note
For the purposes of Rule R65 guidance is provided in the Anti-Fouling and
In-Water Cleaning Guidelines (June 2013).
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Appendix B: Recommended Amendments and Section 32AA Assessment
This table sets out only the provisions of the notified proposed Plan on this topic for which submissions were specifically received. This table
does not include provisions for which no specific submissions were received but that may be affected by consequential amendments. Where the
officer has recommended amendments, these are set out below. Additions to the notified text are in underline and deletions are strike through
text. The section 32AA assessment follows alongside for each of the provisions where amendments have been recommended by the officer. If the
officer does not recommend any changes, the provision appears in grey.
Red text amendments = recommendations from the officer’s s42A report
Green text amendments = consequential amendments or Schedule 1(16)(2) minor error corrections
Note that requests for new provisions are not included in these tables.
Issue No. from Chapter
Section 42A from the
report
propose
d Plan

Provision
Requested amendment
from
the
proposed
Plan

Refer to Issue
12.1, 12.2 and
12.3

Chapter 2 Definition of
Anti-fouling
coating

Refer to Issue
12.1, 12.2 and
12.3

Chapter 2 Biofouling

Evaluation of
assessment)

A coating applied to submerged surfaces to prevent or N/A
reduce accumulation of biofouling. Common types of
anti-fouling coating are described in Appendix 2 of the
Anti-fouling and in-water cleaning guidelines (June 2013)
for Australia and New Zealand.
Accumulation of aquatic organisms (micro-organisms, N/A
plants and materials) on surfaces and structures
immersed in or exposed to the aquatic environment.
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amendment (Section 32AA

Refer to Issue
12.1, 12.2 and
12.3

Chapter 2 In-water
cleaning

Refer to Issue
12.1, 12.2 and
12.3

Chapter 4, Policy P88
Section
4.8.5

Refer to Issue
12.1, 12.2 and
12.3

5 Rules,
Section
5.2.7

Rule R65

The physical removal of biofouling and/or anti-fouling
coating surface deposits from submerged surfaces. Inwater refers to the parts of a vessel or movable structure
that are either below the load line or normally submerged
and/or are coated in anti-fouling coating.
Policy P88: Biofoul cleaning
The discharge of contaminants and biological material to
coastal waters from in-water hull cleaning of vessels,
moveable structures or navigation aids, particularly those
that have a high degree of biofouling, shall be managed
to minimise the risk of contaminants and biological
material being discharged into coastal water.
Note
See guidance provided in the Anti-Fouling and In-Water
Cleaning Guidelines, June 2013.
Rule R65: In-water biofoul cleaning – permitted
activity
The discharge of contaminants and biological material into
coastal water from in-water cleaning of biofouling from a
vessel from either domestic or international origin ,
moveable structure or navigation aid , three years after the
date of public notification of the Proposed Natural
Resources Plan (31.07.2015) in the coastal marine area,
is a permitted activity provided the following conditions are
met:
(a) the anti-foul coating on the vessel, moveable structure
or navigation aid shall not have exceeded its planned
service life as specified by the manufacturer, and
(b) the cleaning method shall be undertaken in accordance
with the coating manufacturer’s recommendations, and
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N/A

N/A

Effectiveness and efficiency
The amendments will provide clarity for plan users to
determine the origin of vessels in which Rule 65 intends to
control, thus increasing the efficiency of the proposed Plan.
The amendment will also provide a clearer link to the
recommendations set out in the Biofoul Cleaning Guidelines.
Providing a closer alignment to the guidelines will provide a
more efficient and effective approach than the option set out
in the proposed Plan as notified.
Costs
There are no additional costs associated with this
recommendation.
Benefits: (environmental, cultural, economic and social)
Providing clarity in the rule as to the origin of vessels in which
Rule R65 seeks to control will ensure that all vessels entering

c) the cleaning of microfouling and goose barnacles of
international origin shall maybe removed using a gentle,
non-abrasive cleaning technique, without capture, and

the Wellington region (from domestic and
international origin) will meet the requirements set
out in the permitted activity standards prior to arrival.

(d) the cleaning or treatment method removal
of macrofouling shall capture any biological
material released into the water column greater
than 50µm in diameter, with any captured
cleaning debris disposed on land, and
(e) any captured cleaning debris is appropriately
disposed of, and

Providing an improved alignment to the Biofoul
Cleaning Guidelines will also ensure the rule
regime has the capacity to manage any potential
effects on the environment from biofouling.

(ef) if suspected harmful or unusual aquatic species are

Risk of acting or not acting

found, the vessel owner or operator shall take the following

The risk of not acting is that the plan will not provide
the appropriate level of clarity for plan users as to the
origin of vessels in which the rule seeks to control. If
these amendments are not incorporated it is possible
that some vessel owners or operators will assume that
Rule R65 does not apply and consequently will not
meet the permitted activity conditions.

steps:
(i) any cleaning activities shall cease immediately, and

(ii) the Wellington Regional Council Harbourmaster
and the Ministry of Primary Industries shall be
notified within five working days, and
(iii) the cleaning may not recommence until notified
by the Wellington Regional Council to do so.

In my view, both of these amendments to the proposed
approach will ensure any potential environmental
effects will be managed appropriately.

Further to this, if Rule R65 does not accurately
incorporate the best practice guidance there is the
risk it will not be robust enough to appropriately
manage the potential effects of biofouling.
Decision about most appropriate option
This option is considered to be the most appropriate
approach to achieve the relevant objectives of the Plan.
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Refer to Issue
12.1, 12.2 and
12.3

5 Rules,
Section
5.2.7

Rule R66

Rule R66: In-water biofoul cleaning – discretionary N/A
activity
The discharge of contaminants and biological material
into coastal water from in-water cleaning of biofouling
from a vessel, moveable structure or navigation aid that
is not permitted by Rule R65 is a discretionary activity.
Note
For the purposes of Rule R66, guidance is provided in the
Anti-Fouling and In-Water Cleaning Guidelines (June
2013).
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S32AA evaluation from Pre-hearing meeting 26/02/18

Refer to Issue
12.1, 12.2 and
12.3

5 Rules,
Section
5.2.7

Rule R65

Rule R65: In-water biofoul cleaning – permitted
activity
The discharge of contaminants and biological material into
coastal water from in-water cleaning of biofouling from a
vessel, moveable structure or navigation aid, three years
after the date of public notification of the Proposed Natural
Resources Plan (31.07.2015) in the coastal marine area,
is a permitted activity provided the following conditions are
met:
(a) the anti-foul coating on the vessel, moveable structure
or navigation aid shall not have exceeded its planned
service life as specified by the manufacturer, and
(b) the cleaning method shall be undertaken in accordance
with the coating manufacturer’s recommendations, and
c) the cleaning of microfouling and goose barnacles of
international origin shall be removed using a gentle, nonabrasive cleaning technique, and
(d) the cleaning or treatment method shall capture any
biological material released into the water column greater
than 50µm in diameter, with any captured cleaning debris
disposed on land, and
(e) any captured cleaning debris is appropriately disposed
of, and
(f) if suspected harmful or unusual aquatic species are
found, the vessel owner or operator shall take the following
steps:
(i) any cleaning activities shall cease immediately, and
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Effectiveness and efficiency
Costs
Benefits: (environmental, cultural, economic and social)

Risk of acting or not acting
Decision about most appropriate option

(ii) the Wellington Regional Council Harbourmaster
shall be notified within five working days, and
(iii) the cleaning may not recommence until notified
by the Wellington Regional Council to do so.
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