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Section 42A Report Wetlands and biodiversity

1.

Introduction and Scope

1.

My name is Pam Guest. I prepared the RMA section 42A Officer’s Report:
Wetlands and Biodiversity that was released in advance of Hearing Stream 5.
My qualifications and experience are set out in the RMA section 42A report.

2.

This Right of Reply responds to matters raised by submitters and the Hearing
Panel since the section 42A Officer’s Report: Wetlands and Biodiversity was
prepared. Where I include recommendations in this Right of Reply, they
replace the recommendations made in the section 42A Officer’s Report, and
are shown in the red line version of the proposed plan in blue text.

2.

Summary of recommendations

3.

A table (in Appendix A) lists each provision submitted on, my recommended
amendments, if any, and an assessment under section 32AA. The original
recommendations from the section 42A Report are shown in red text that is
underlined or struck out. Changes that I recommend as a result of this Right of
Reply are shown in blue text that are underlined or struck out.

4.

The additional recommendations that are made in this Right of Reply are:
a.

Add a note to the definition for Natural wetland to clarify that all
natural wetlands meet the definition for a significant natural wetland.

b.

Objectives - Revise the recommendations set out in the s42A reports
“Water Quality” and “Wetlands and Biodiversity” so that objectives O18,
O25, O27, O28, O29, O30, O31 and O35 are retained as separate
objectives, linking those objectives that seek ecosystem restoration to the
relevant tables in Objective O25.

c.

Policy P31 – Reinstate the fish passage clauses (f) and (g) as separate
policies P34 and P35.

d.

Policy P41 – Clarify the schedules to which Policy P39A applies.

e.

Wetlands Rules - Remove of term ‘natural wetlands’ from all rules,
relying on reference to significant natural wetlands.
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f.

Wetlands general conditions – Increase the protection period for inanga
spawning habitat.

g.

Wetland rules R104-R109 – Make minor points of clarification

h.

Schedule F1b – Include inanga spawning habitat sites from Schedule F4.

i.

Schedule F3 – Make several minor name changes.

j.

Schedule G2 – Make several minor amendments.

k.

Schedule I – Correct errors from s42A redline report.

.

3.

Update on activity since my s42A report was
prepared

3.1

Evidence provided to the Hearing Panel

5.

The following submitters presented evidence during Hearing Stream 5 relevant
to the Wetlands and Biodiversity topic:


Alan Jefferies



CentrePort Limited



David and Michael Keeling



Federated Farmers of New Zealand (Federated Farmers)



Fertiliser Association of New Zealand Inc



First Gas Ltd



Fish and Game



GBC Winstone



Hammond Limited



Ian Jensen



Kapiti Coast Airport Holdings Limited



Kaiwaiwai Diaries Ltd



Kiwi Rail Holdings Ltd



Leo Vollebregt



Masterton District Council (MDC)
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Maypole Environmental Ltd



Meridian Energy Ltd



Minister of Conservation (DOC)



New Zealand Transport Agency (NZTA)



Powerco



Queen Elizabeth II National Trust



Rangitāne o Wairarapa Inc



Royal Forest and Bird Protection Society (Forest and Bird)



South Wairarapa District Council (SWDC)



The Oil Companies



Transpower NZ Ltd



Waa Rata Estate



Wellington City Council



Wellington International Airport Ltd



Wellington Recreational Marine Fishers Association



Wellington Water Limited



Wainuiomata Rural Community Association

3.2

Supplementary evidence sought by the Hearing Panel

6.

The Hearing Panel requested the following experts to provide supplementary
evidence relevant to this topic:


Ms Wratt on behalf of Wellington Water: Analysis of Policy P39A against
NZCPS Policy 11



Mr Daysh on behalf of CentrePort Ltd: Analysis of the s42A report
recommendations for Policy P31



Mr Percy on behalf of Rangitāne o Wairarapa: Table of rules that would be
affected if the same status and level of protection was applied to Schedule
B that is currently provided to Schedule C. Summary of cultural evidence
supporting the sites requested by Rangitāne o Wairarapa to be included in
Schedule A.
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4.

Key Issues that are outstanding

7.

My section 42A report structured the concerns raised by submitters into ten
issue sections. I use the same issue-structure in this report. I consider that the
main outstanding issues are:
Issue 1 – Wetland and Biodiversity Definitions
1.1 Natural wetland and significant natural wetland
Can the proposed Plan provide greater certainty with respect to the
identification and boundaries of natural and significant natural wetlands?
Are the definitions sufficient to support Permitted Activity rules R104 and
R105?
Given that all natural wetlands meet the criteria for a significant natural
wetland are both terms needed in the proposed Plan?
1.2 Wairarapa Moana
Are there any unintended consequences of broadening the definition?
Issue 2 – Wetlands/Biodiversity Objectives
2.1 Combined Objectives O18, O25, O27, O28, O29, O31 and O35
Do I still recommend combining the biodiversity objectives with Objective
O25?
2.2 Qualify verbs
Should the biodiversity objectives refer to ‘protect from inappropriate use
and development’?
Should the objectives which refer to restoration be tempered by “where
degraded” and/or” where appropriate”?
2.3 Objective O18 Estuaries and Harbours
2.4 Objective O28 Natural wetlands
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Should O28 refer to wetland values?
2.5 Objective O29 Fish passage
2.6 Objective O31 Outstanding water bodies
2.7 Objective O35 Significant ecosystems and habitats
New Issue: Avoid policies & non-complying rules
Is the combination of Avoid policies and non-complying activity rules
appropriate? Does this make a consenting pathway too difficult?
Issue 3: Managing the lower reaches of rivers, lakes, estuaries and
harbours
3.1

Policy P22 Ecosystem values of estuaries

Are the amendments recommended to provide for NZCPS Policy 11
appropriate?
3.2

Policy P23 Restoring Te Awarua-o-Porirua Harbour, Wellington Harbour
(Port Nicholson) and Lake Wairarapa

Issue 4:

Managing

biodiversity,

aquatic

ecosystem

health

and

mahinga kai
4.1

Policy P31 Aquatic ecosystem health and mahinga kai
Are the recommended amendments to Policy P31 and associated
deletions of Policies P33, P34, P35, P36 and P105 appropriate?

4.2

Policies P33-P36 Fish habitat and fish passage

4.3

Policies P37 and P38 Values of wetlands and restoration

Issue 5: The mitigation hierarchy and biodiversity offsets
Is the mitigation hierarchy framework as set out in Policy P32 and P41
appropriate?
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How does this fit into the framework of the proposed Plan? Is it appropriate
that the biodiversity mitigation hierarchy is codified in a policy?
Are the trigger levels for intervention (e.g. significant adverse effects for
general biodiversity, significant residual adverse effects) appropriate?
Is there support for the new definition for ‘biodiversity mitigation’?
Is the separation of Schedule G into two parts supported?
What is the justification for the high level of prescription in Schedule G? e.g.
Could this be provided as internal practice guidance instead? Is this schedule
actually a policy?
Issue 6:
6.1

Managing sites with significant values (Policies P39-43)

Policy P40 Ecosystems and habitats with significant indigenous
biodiversity values:

6.2

Policy P41: The mitigation hierarchy for significant ecosystems and
habitats

6.3

Policy P42: Protecting and restoring ecosystems and habitats with
significant indigenous biodiversity values

Issue 7:

Wetland Activity Rules (Rules R104-111)

Are there too many rules?
Are PA rules R104 and R105 too prescriptive? Can anyone ever meet the rule
given the list of general conditions?
What is the relationship with the agrichemical rules?
Is the two stage authorisation process for a Restoration Management Plan
appropriate?
Issue 8:

Schedule A and Map 1: Outstanding water bodies

Clarify the boundaries of the Taupō Swamp complex

PAGE 10 OF 158

Section 42A Report Wetlands and biodiversity

Issue 9:

Schedule F and Maps 13-19: Ecosystems and habitats with

significant indigenous biodiversity values:
Schedule F2 – Justify the different level of scheduling of habitats for
indigenous birds around the south coast
Issue 10:

Schedule I: Important trout fishery rivers and spawning

waters and Map 22
Are the criteria and data used to identify important trout spawning rivers
appropriate?
Issue 11: National Environmental Standards for Plantation Forestry
Clarify how the rules interact – when does the proposed Plan trump the NES?
Should reference to significant wetlands refer to all significant wetlands
rather than wetlands identified in Schedule F3?

Issue 1. Wetland and Biodiversity Definitions
1.1 Interpretation – Natural wetland
Background
8.

In my s42A Report: Wetlands and Biodiversity, I recommended the following
amendments to the definition of “Natural wetland”:
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Natural
wetland

Is a permanently or intermittently wet area, shallow water and land water margin
that supports a natural ecosystem of plants and animals that are adapted to wet
conditions, including in the beds of lakes and rivers, the coastal marine area (e.g.
saltmarsh), and groundwater-fed wetlands (e.g. springs). Natural wetlands do not
include:
a)
damp gully heads, or wetted pasture, or pasture with patches of rushes,
or
(b)
areas of wetland habitat that have established in or around bodies of
water specifically designed, installed and maintained for any of the
following purposes:
(i)
water storage ponds for
a) public water supply, or
b) hydroelectric power generation, or
c) firefighting or
d) irrigation, or
e) stock watering or
(ii)
water treatment ponds for
a) wastewater, or
b) stormwater, or
c) nutrient attenuation, or
d) sediment control, or
e) animal effluent, or
(iii)
beautification, landscaping, amenity, or
(iv)
drainage.
See also significant natural wetland and outstanding natural wetland
‘Wetland’ has the same meaning as in the RMA.

Matters arising at the Hearing
9.

The definition of “natural wetland” continues to be a concern for a number of
submitters. Federated Farmers NZ (FFNZ) continues to seek that the definition
does not include hill country seeps, gullies, or pasture with patches of sedges or
raupō.

10.

Mr Jeffries in his presentation at Hearing Stream 5 requested clarification as to
the designation of land, especially wet land, and stressed the importance of
knowing what rules apply to what areas. Similarly, Waa Rata Estate
highlighted that they have many wet areas on their farm and seeks clarity about
the rules and policies that apply to those areas. Waa Rata Estate provided
pictures of a range of “wet areas” on their property and requested clarification
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on what is a wetland and what is just wet land. Waa Rata Estate note that they
do not consider that wet areas with exotic species are intended to be covered by
the wetland rules in the proposed Plan. To provide for their relief, Waa Rata
Estate requests the following changes to the definition for natural wetland:
“…supports a natural indigenous ecosystem of plants and animals…Natural
wetlands do not include:
(a)

damp gully heads, or wetted pasture, or pasture with patches of rushes
or exotic species adapted to wet conditions...”

11.

Waa Rata also requests consistency in the use of terms across, and within,
provisions, citing reference to natural wetlands and wetlands within the same
provision (e.g. Policy P30, Rule R105).

12.

FFNZ emphasises that supporting and restoring wetland and biodiversity
values principally requires a commitment to active management. FFNZ has
requested further support and partnering with landowners to better understand
and manage wetlands.

13.

During Hearing Stream 5, the Hearing Panel asked the following questions:
i.

Can the proposed Plan provide more clarity about what comprises a
wetland; in particular the difference between wet land and wetland?

ii.

Is it reasonable to expect landowners to know whether they have a
wetland on their property and what the boundaries are?

iii.

Is the definition sufficient to support Permitted activity rules R104
and R105? (What are the risks and benefits?).

Response
14.

To help to answer questions from submitters and the Hearing Panel, the
Council commissioned a review of the different options available to define
wetlands and their boundaries, including a review of the approaches taken by
other regional councils and territorial authorities in the Wellington Region
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(refer to the report attached as Appendix D). This review also provides a
summary of the process used to define wetlands in the proposed Plan, the
support offered to landowners by the Council to identify and protect wetlands,
and an assessment of alternative management approaches. This report
emphasises that the definition and identification of wetlands is an inherently
challenging issue and that regional councils have approached this in variable
ways, with different levels of certainty provided.

15.

Defining and identifying wetland boundaries is also considered in the legal
submission for Hearing Stream 5 – Right of Reply. This advice also
emphasises that ensuring that the definition and identification of wetlands is
sufficiently certain is a challenge faced by all regional councils and
government itself but, despite these challenges, there are strong policy reasons
to protect wetlands. The legal submissions also note that precise delineation of
boundaries is not a unique issue to wetlands but also arises in relation to the
precise location of a ‘bed’, ‘river’ and ‘coastal marine area’ and this has not
prevented permitted activity rules in relation to those areas.

16.

With respect to the submissions seeking to exclude various wetland types,
including gullies and seepage wetlands, and refer to indigenous species in the
definition for natural wetland, I refer to my evaluation set out in the s42A
Report: Wetlands and Biodiversity (paragraphs 98-110). In this evaluation, I
note that the definition of natural wetland in the proposed Plan is consistent
with nationally-accepted wetland definitions based on the expert evidence of
Dr Philippa Crisp (Council’s Team Leader, Terrestrial ecosystems and quality).
No new evidence has been submitted to demonstrate otherwise and, for these
reasons, I stand by the evaluation and recommendations set out in the s42A
report.

17.

I do appreciate the desire for certainty with respect to the identification of
wetlands in the region and the need to provide further guidance and support to
landowners to support the identification of wetlands on their properties, along
with their boundaries, particularly in the transitional areas between wetland and
wet land. As outlined in the reports attached as Appendices D and E, Council
has undertaken a significant amount of work to identify and map wetlands in
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the region and is continuing to work with landowners to identify the boundaries
of wetlands on the ground.
18.

In summary, wetlands have been identified in the proposed Plan as follows:
Schedule A3 wetlands (Outstanding natural wetlands): The boundaries of
all 14 Schedule A3 wetlands have had a detailed boundary delineated by a
wetland ecologist. The boundaries of these wetlands can be identified at a
property-scale using Council’s Web Map Viewer (GIS).
Schedule F3 wetlands (Identified significant natural wetlands): This
schedule lists 197 wetlands that are greater than 0.1ha and were known to the
Council at the time of notification of the proposed Plan. Schedule F3 provides
the name of each wetland and a map reference (a northing and easting) to
identify the location of each wetland. Of the 197 wetlands in Schedule F3:


160 have had their boundaries assessed, meaning that a land
management advisor or biodiversity advisor has gone out and done an
initial site assessment. 149 of these have boundaries that have been
agreed between Council and landowners for practical purposes,
including the feasible location of fencing 1 . For five wetlands,
landowners have requested a scientific delineation of the wetland
boundary. The remaining eleven sites need further conversation with
the landowner to determine the best way to manage those specific areas.



37 wetlands are still to have their boundaries assessed. Of these, 25 are
actively managed either by Council through the Key Native Ecosystem
Programme, or by the Department of Conservation.

Other natural wetlands: Council is proactively working with landowners to
identify natural wetlands2 that have not been scheduled in the proposed Plan.
When requested, Council’s wetland specialists will go out to a property to

1

Expert delineation (by a wetland ecologist) may or may not have been undertaken in these cases
These wetlands include many that have not been identified on maps to date. These likely include types
such as hillside seepage wetlands, that can only be identified on site, rather than by remote methods (e.g.,
analysis of high-resolution satellite imagery).
2
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identify and/or delineate natural wetland boundaries. Council is also currently
developing ‘user-friendly’ guidance material to support wetland identification.
19.

Overall, it has been estimated by Council’s wetland specialists that
approximately 95% of natural wetlands in the region (by area) are listed in
Schedule A3 or Schedule F3. The wetlands that are not identified are generally
high-country wetlands (seepage wetlands) that are relatively small and
wetlands in forested areas that are too small to be identified from aerial
photography. For all these reasons, while there may be some uncertainty to
landowners regarding the detailed boundary of some wetlands, in my opinion,
the approach in the proposed Plan to define, identify and manage wetlands is
the most effective and efficient way to ensure that wetlands are adequately
protected, while still being sufficiently certain and reasonable for landowners.
There are strong directives in the RMA and higher order planning instruments
to protect wetlands which the proposed Plan must give effect to.

20.

Having said this, the areas that are most at risk of ongoing degradation are
those small wetlands (less than 0.1 ha) which are often located within gullies,
stream heads and alongside streams and rivers. While the Council provides
advice through biodiversity and land management Council officers and
guideline documents3, expert advice is likely to be required to properly assess
wetland boundaries in situations where people wish to carry out activities to
determine whether a resource consent is required.

21.

I agree with FFNZ that achieving the proposed Plan’s wetland objectives will
require the support and active management of landowners. The Council already
recognises this, with an extensive package of landowner support for wetland
management (as outlined in Appendix E). For this reason, I support the
changes to Method M20 requested by FFNZ and recommend that Method M20
be amended accordingly.

Recommendation
22.

3

Amend Method M20: Wetlands as follows:

e.g. “A guide to identifying wetlands in the Wellington Region” (Dixon, 2006).
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Wellington Regional Council will work in partnership with mana whenua,
landowners, territorial authorities, and the community to:
(a)

promote the value of wetlands and advocate for their management,
restoration and protection, and

(b)

provide guidance to landowners with wetlands on their property to
assist with the management of those wetlands, including identification
of wetland type, wetland boundaries, and appropriate management,
and

(c)

develop and implement Wetland Restoration Management Plans for
in partnership with landowners with outstanding natural wetlands and
significant other natural wetlands as required, and…

1.2 Interpretation – Significant natural wetland
Background
23.

In my s42A Report: Wetlands and Biodiversity, I recommended the following
amendments to the definition of “Significant natural wetland”:

Significant natural wetland A natural wetland that meets one or more of criteria (a) to (d) listed in
Policy 23 of the Regional Policy Statement 2013 being:
representativeness; rarity; diversity; ecological context. Identified
significant natural wetlands greater than 0.1ha from which livestock should
be excluded under Rule R98 are listed in Schedule F3 (significant
wetlands).
(Note - Schedule F3 lists identified significant natural wetlands that are
greater than 0.1 ha4 for the purpose of managing livestock exclusion under
Rule R97).

Matters arising during Hearing Stream 5 and Response
24.

The concern was raised during Hearing Stream 5 that all natural wetlands are
significant natural wetlands, as they meet at least two of the RPS Policy 23
criteria for significance (rarity and representativeness).

25.

Mr Keeling is concerned that this will lead to all wetlands being added to
Schedule F3 and being subject to stock exclusion requirements in Rule R97. In

Consequential change based on the recommended amendment in para 147 in the “Section 42A Report:
Land use in riparian margins and stock access to surface water bodies”
4

PAGE 17 OF 158

Section 42A Report Wetlands and biodiversity

particular, he is concerned with the associated costs and need for accurate
boundary definition.
26.

Mr Fuller (ecology, on behalf of NZTA) is concerned that ‘natural wetland’
and ‘significant natural wetland’ are treated equally under the proposed Plan’s
wetland rules but are ecologically different.

27.

FFNZ is concerned at the criteria used to determine significant natural
wetlands, particularly if this means that all seepage wetlands will be considered
“significant natural wetlands”. FFNZ seeks that the proposed Plan is clear that
seepage wetlands are not scheduled as “significant natural wetlands” or as
Category One water bodies for the purpose of the stock exclusion rule (Rule
R97). FFNZ also recommends deleting wetlands < 1.0 ha from Schedule F3,
unless they are rare hydro-classes and/or high condition, with a consequential
change to the definition. FFNZ requests that all Schedule F3 are ground-truthed
and mapped in collaboration with landowners. They also request that the
definition of “significant natural wetland” is amended to “a natural wetland
that has been assessed against meets one or more of criteria a) to d)…”

28.

In Hearing Stream 5 the Hearing Panel asked the question “If all ‘natural
wetlands’ meet the criteria for being a ‘significant natural wetland’ are both
terms required in the proposed Plan?”

Response
29.

During the development of the proposed Plan, it became apparent that all
wetlands that meet the definition of a ‘natural wetland’ also meet the
definition of a ‘significant natural wetland’. This is because all remaining
natural wetlands in the region meet the following criteria for significance in
Policy 23 of the RPS:
 ‘Representativeness’ – this criterion is met where a habitat or ecosystem is
no longer ‘common place’ (defined in the RPS as less than about 30%
remaining). This criterion will always be met as only approximately 2.3% of
natural wetlands remain in the region; and
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 ‘Rarity’ – this criterion is met when the ecosystem or habitat has biological
or physical features that are scarce or threatened in a local, regional or
national context. Similarly, this criterion will always be met due to the
limited extent of wetlands remaining in the region.
30.

The wetland rules in section 5.5 of the proposed Plan apply to natural wetlands
and significant natural wetlands in the same manner. The only distinction
between natural wetlands and significant natural wetlands in the proposed Plan
is that wetlands greater than 0.1ha that had been identified by Council at the
time the proposed Plan was notified are listed in Schedule F3, and Rule R97
(livestock exclusion) applies to these wetlands. An important point is that 0.1ha
was selected as an appropriate threshold to exclude stock access under Rule
R97 – it does not relate to the significance of the wetland.

31.

In my s42A Report: Wetlands and Biodiversity, I recommended a number of
changes to the wetlands rules to refer to “natural wetlands” and “significant
natural wetlands” to clarify the application of the wetland rules. I now consider
that it would be clearer and less confusing for plan users if the wetland rules
only refer to significant natural wetlands (and outstanding natural wetlands
where applicable).

32.

I recommend that the definition of natural wetland is amended to include an
advice note with a clear statement that natural wetlands will meet the definition
of significant natural wetland in the proposed Plan due the rarity of wetlands in
the region.

Similarly, I recommend that a Note be added to Policy P37

Wetlands to make it clear that natural wetlands are managed under Section 4.6
Sites with significant values.
33.

In my opinion, this will reduce the duplication and potential confusion between
natural and significant natural wetlands in the interpretation of the wetland
rules in section 5.5. It will also clarify that Schedule F3 wetlands are not more
significant than other natural wetlands in the region and reduce the risk that
landowners will consider that smaller wetlands may not be significant and
therefore not be subject to the rules for significant natural wetlands.
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34.

I do, however, clarify that Rule R97(e)(i) (stock exclusion) only applies to
identified significant natural wetlands listed in Schedule F3, and not to all
significant natural wetlands in the region.

Recommendations
35.

Add the following note to the definition for a natural wetland:

Natural wetland
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Is a permanently or intermittently wet area, shallow water and land
water margin that supports a natural ecosystem of plants and
animals that are adapted to wet conditions, including in the beds of
lakes and rivers, the coastal marine area (e.g. saltmarsh), and
groundwater-fed wetlands (e.g. springs). Natural wetlands do not
include:
a)
damp gully heads, or wetted pasture, or
pasture with patches of rushes, or
(b)
areas of wetland habitat that have established in or
around bodies of water specifically designed, installed
and maintained for any of the following purposes:
(i)
water storage ponds for
a)
public water supply, or
b)
hydroelectric power generation, or
c)
firefighting or
d)
irrigation, or
e)
stock watering or
(ii)
water treatment ponds for
a)
wastewater, or
b)
stormwater, or
c)
nutrient attenuation, or
d)
sediment control, or
e)
animal effluent, or
(iii)
beautification,
landscaping,
amenity, or
(iv)
drainage.
See also significant natural wetland and outstanding natural
wetland
‘Wetland’ has the same meaning as in the RMA.
Note that, because of the rarity of wetlands in the Wellington Region,
all natural wetlands will meet the representativeness and rarity
criteria listed in Policy 23 of the Regional Policy Statement 2013 and
therefore meet the definition of significant natural wetland.
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36.

Amend Rule R97 as follows:
Rule R97: Livestock Aaccess to the beds of a surface water bodyies or
the coastal marine area by livestock – permitted activity

(e)(gf) from three years after the date of public notification of the Proposed
Natural Resources Plan (31.07.20195):5
(i) within an identified significant natural wetland that is greater
than 0.1ha and listed in Schedule F3 (identified significant natural
wetlands) livestock access is limited to sheep, and…
37.

Add the following note to Policy P37 Wetlands:
Note
The adverse effects of activities on the significant indigenous biodiversity
values of natural wetlands are managed under Policies P40 to P42.

38.

Amend all the wetland rules in section 5.5 to delete reference to natural
wetland (these deletions are shown in the individual rules under Issue 7).

1.3 Interpretation – Outstanding natural wetland
Background
39.

The proposed Plan defines outstanding natural wetlands as “Outstanding
natural wetlands are identified in Schedule A3 (outstanding wetlands).” This is
a consistent cross-referencing style between proposed Plan definitions and
maps/schedules to aid plan users.

Matters arising during Hearing Stream 5 and Response
40.

FFNZ remain concerned at how Schedule A sites are identified and continue to
seek deletion of Schedule A, along with all references to outstanding water

5

Amendments made by Mr Loe, S42A report: Land use in riparian margins and stock access to surface
water bodies and the CMA, Issue 4.4 and RoR Report: Land use in riparian margins and stock access to
surface water bodies and the coastal marine area – 1 September 2017
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bodies (including the definition), pending a future plan change following
implementation of Method M7.
41.

I addressed this request at paragraph 136 of my s42A Report: Wetlands and
Biodiversity and continue to recommend that this submission point be rejected
for the same reasons expressed in that report.

Recommendation
42.

No changes to the definition of outstanding natural wetland.

1.4 Interpretation – Wairarapa Moana
Background
43.

In response to Rangitāne’s submission and based on the advice of Dr Crisp, I
recommended the following change to the definition of “Wairarapa Moana” in
my s42A Report: Wetlands and biodiversity. There were no other submissions
on this definition.

Wairarapa Moana

Includes the water and beds of Lake Wairarapa and Lake Onoke, and the
publicly owned reserves adjacent to the lakes, the connections between the
lakes and wetlands and the ecological systems within those areas.

Matters arising during Hearing Stream 5 and Response
44.

At the hearing the Panel asked whether there are any unintended consequences
of broadening this definition?

45.

‘Wairarapa Moana’ is referred to in the proposed Plan in “Method M9:
Wairarapa Moana” which is that the Council will work with iwi and the
community to restore the ecological values and improve the water quality of
this water body. Wairarapa Moana is also a Schedule B site (Ngā Taonga Nui a
Kiwa) listed by Kahungungu ki Wairarapa and Rangitāne o Wairarapa.

46.

I have reviewed the use of the term ‘Wairarapa Moana’ across the proposed
Plan and, in my opinion, there are no unintended consequences that will result
from amending the definition as recommended.
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Recommendation
47.

I continue to recommend the amendment to Wairarapa Moana as set out in my
s42A Report.

Issue 2. Biodiversity Objectives
Background
48.

In Issue 2.1 below I revisit the joint recommendation made by myself and Ms
Rachel Pawson in Hearing Stream 4 to combine Objective O25 with the
biodiversity suite of objectives O18, O27, O28, O29, O31 and O35.

49.

Under Issue 2 of my S42A Report I considered two separate matters relating to
the biodiversity objectives:


Qualify the verbs, such as ‘restored’ in Objectives O18, O28, O29 and
O35 and ‘maintained and improved’ in Objective O30 but terms such as
‘where degraded’, ‘over time’, and ‘where appropriate’.


50.

Specific wording changes to each objective.

I discuss matters raised during the Hearing in relation to general requests for
qualifiers under Issue 2.2, and specific wording requests for each objective in
the subsections that follow.

2.1 Combining Objectives O18, O25, O27, O28, O29, O31 and
O35
Background
51.

In the Section 42A Report: Water quality, Ms Pawson and I made a joint
recommendation to combine Objectives O18, O25, O27, O28, O29, O31 and
O35 to provide a more coherent and streamlined objective that clearly states
the desired outcomes sought by the proposed Plan and that can be achieved and
monitored. The recommended objective reads (italics indicates the source
objective and do not form part of the recommended changes):
Objective O25
Biodiversity, aquatic ecosystem health and mahinga kai in fresh water
bodies and the coastal marine area are safeguarded. Water quality, flows, water
levels and aquatic and coastal habitats are managed to maintain biodiversity,
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aquatic ecosystem health and mahinga kai, and where an objective in Tables
3.4, 3.5, 3.6, 3.7 or 3.8 is not met, a fresh water body or coastal marine area is
improved over time to meet that objective. In particular:
a)

The ecological, recreational, mana whenua, and amenity values of
estuaries, including their sensitivity as low energy receiving
environments are recognised, and their health and function is restored
over time. (Objective O18)

b)

Vegetated riparian margins are established, and maintained or
restored. (Objective O27)

c)

The extent of natural wetlands is maintained or increased and their
condition is restored. (Objective O28)

d)

Use and development provides for the passage of fish and koura, and
the passage of indigenous fish and koura is restored. (Objective O29)

e)

The habitat of trout identified in Schedule I (trout habitat) is
maintained and improved. (Objective O30)

f)

Outstanding water bodies and their significant values are protected.
(Objective O31)

g)

Ecosystems and habitats with significant indigenous biodiversity
values are protected and restored. (Objective O35)

Hearing Stream 4 evidence
52.

In Hearing Stream 4 a number of planning experts and submitters were not
supportive of the combination of Objectives O18, O25, O27, O28, O29, O31
and O35.

53.

Ms Claire Kelly for Fertiliser Association NZ raised a number of concerns:

54.

It is unclear how the list of matters relates to the main text of the Objective.

55.

The first sentence of Objective O25 is a repeat of Objective O5. Many of the
matters listed appear to be the means of achieving Objective O5, and therefore
should be included as policies. Ms Kelly notes that the matters may already be
addressed by the existing policies and therefore can be deleted.
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56.

Ms Kelly provides a table indicating her opinion on what statements are
policies and which are objectives. The following table is copied from her
evidence for Fertiliser NZ.
Matter
The ecological, recreational, mana whenua, and
amenity values of estuaries, including their
sensitivity as low energy receiving environments
are recognised, and their health and function is
restored over time, and
Vegetated riparian margins are established, and
maintained or restored, and
The extent of natural wetlands is maintained or
increased and their condition is restored, and
Use and development provides for the passage of
fish and koura, and the passage of indigenous fish
and koura is restored, and
The habitat of trout identified in Schedule I (trout
habitat) is maintained and improved, and

Outstanding water bodies and their significant
values are protected
Ecosystems and habitats with significant indigenous
biodiversity values are protected and restored.

57.

Existing Policy
Include as a new policy under
Section 4.4 Policies P22 to
P23.

Policy P31: restore.
Retain as an objective.
Policies P34 and P35.

Policy P105 addresses this
matter but I note that the
Policy refers to the ‘protection’
of trout habitats.
Retain as an objective.
Policy P40.

Ms Kelly also considers the intent of the Objective is also unclear. The first
sentence refers to ‘safeguarding’, which I would generally interpret as ‘protect’
but the second sentence refers to ‘maintaining’ these same matters. The
Objective is seemingly trying to achieve two outcomes and in addition,
ensuring that water quality meets the objectives in Tables 3.4 to 3.8.

58.

Ms Kelly recommends that Objective O25 is amended to only refer to
improving water quality as outlined below, Objectives O18, O27, O29 and O30
are deleted, and Objective O28 and O31 are retained as standalone objectives.
Her proposed amendment to Objective O25 is as follows:
Objective O25
Water quality, flows, water levels and aquatic and coastal habitats are
managed to meet the objectives in Table 3.4, 3.5, 3.6, 3.7 and 3.8 and where
an objective is not met, a fresh water body or coastal marine area is
improved over time to meet that objective.
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59.

Federated Farmers does not agree with the amalgamation of these objectives as
they consider that it substantially changes the meaning.

60.

Mr Anderson for Forest and Bird raised four concerns with alternative
Objective O25. Firstly, that the objectives recommended to be included as subclauses of Objective O25 were weakened by being part of a larger objective.
Secondly that the drafting created confusion, the objective sought to both
‘safeguard’ and ‘maintain’ biodiversity, aquatic ecosystem health and mahinga
kai. Thirdly, that some of the sub-objectives did not fit under the main body of
the objective, for example, it is unclear whether you increase the extent of
natural wetlands when the water quality objective is not met. Finally, Mr
Anderson considered that an objective regarding restoration was reasonable,
although aspirational. Mr Anderson sought retaining the notified proposed Plan
structure of objectives that were incorporated into my alternative Objective
O25.

61.

Ms Whitney (MDC/SWDC and Transpower) raises concerns in combining
these objectives as they set different policy directions, for example ‘safeguard’,
‘restore’ and ‘protect’ vs. ‘maintain’ and ‘improve’. Additionally, Ms Whitney
considered the seven objectives included as clauses of the combined objective
are more suited as being policies.

62.

Mr Percy and Ms Cooper for Rangitāne o Wairarapa, DOC and Fish & Game
are opposed to combining the objectives.

Hearing Stream 5 evidence
63.

In Hearing Stream 5 a number of submitters commented on the combining of
the biodiversity objectives (incorporating O18, O27, O28, O29, O30, O31 and
O35) with Objective O25.

64.

Ms Whitney for MDC and SWDC is concerned that the outcome being sought
is confused, with a mixture of terminology and desired outcomes (‘safeguard’,
‘managed to maintain’, ‘improve’). In her opinion, clauses (a) to (g) become
sub-objectives and are more policy focused rather than being objectives as they
outline how the overall objective will be achieved. She supports the deletion of
the sub-objectives a) to g) or, if they are to be retained, amending them (as
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discussed above). Mr Percy also does not support the combination of these
objectives.
65.

Ms Cooper for Fish and Game does not support combining these objectives,
and requests that objectives O25, O18, O27, O28, O30, O31 and O35 remain as
stand-alone provisions. She supports that, where restoration is sought, the
objectives be amended to directly refer to the relevant tables 3.1-3.8 from
Objective O25.

66.

Mr Le Marquand (Oil Companies and Powerco) supports consolidation of the
objectives.

67.

Mr Anderson notes that, while Forest and Bird did not support this bundling of
objectives in Hearing Stream 4 because of a lack of justification, he sees
benefit in linking the protection and restoration requirement of the objectives
with the relevant Tables 3.4 to 3.8 irrespective of whether the objectives are
stand alone or part of Objective O25.

Response
68.

This is a combined response from Ms Pawson and myself addressing the
concerns raised at Hearing Streams 4 and 5 regarding combining objectives
O18, O25, O27, O28, O29, O31 and O35. We have considered the feedback
from submitters and reconsidered whether bundling these objectives provides
clarity, as well as being effective and efficient.

69.

Upon further consideration we agree with submitters that the combination of
biodiversity objectives with Objective O25 results in potential confusion as to
what is safeguarded, maintained, restored and/or improved. Objective O25 as
notified provides a clear statement of the outcomes expected under the
proposed Plan. Aquatic ecosystem health and mahinga kai will be safeguarded
by three actions. Similarly, we consider that the separate biodiversity
objectives, as notified, are clear about the expected outcomes.

70.

We do not agree with Ms Whitney and Ms Kelly’s opinion, that the listed
objectives are policies rather than objectives, as they are the means of
achieving Objective O5 and therefore should be included as policies. We
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consider that these objectives clearly establish specific resource-based
outcomes, especially if my recommendations to link the restoration clauses in
objectives O18, O27, O28, O29 and O35 to the outcomes set out in Tables 3.13.8 are accepted.
Recommendation
71.

Revise the recommendations set out in the S42A reports “Water Quality” and
“Wetlands and Biodiversity” so that objectives O18, O25, O27, O28, O29,
O30, O31 and O35 are retained as separate objectives, with any amendments to
the specific wording of the biodiversity group of objectives as recommended in
sections 2.3-2.8 below.

72.

The recommended amendments to Objective O25 are set out in the s42A
report: Water quality authored by Ms Pawson, dated 12th January 2018 and the
Supplementary Right of Reply: Water quality authored by Ms Pawson, dated
16th July 2018.

2.2 Qualify verbs
Background
73.

In my S42A Report: Wetlands and biodiversity at paragraphs 159-166 I
addressed a number of submission points seeking to qualify the
wetlands/biodiversity objectives in various ways, such as ‘restore where
degraded’ or ‘restore where appropriate’. I recommended that these points be
rejected.

Matters arising during the hearing
74.

Mr Anderson (Forest & Bird) supports the general opposition to the use of
qualifier verbs as they have the effect of reducing the guidance that the plan
provides.

Restore to what state?
75.

A number of submitters (WWL, First Gas, FANZ, First Gas, NZTA,
CentrePort, and KiwiRail) continue to request that the objectives which refer to
restore (Objectives O18, O28, O29 and O35) are qualified by the term “where
degraded” or similar:
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i.

Ms Wratt (WWL) is concerned at use of the word ‘restore’ in Objective
O29 and that there is uncertainty about what state the environment
should be restored to. Ms Wratt considers this approach does not align
with the RPS policy approach to maintain and that the directive to
‘restore’ would be unrealistic and challenging to achieve in an urban
environment.

ii.

Ms Whooley (First Gas) is concerned that an objective to protect and
restore “introduces a continual, on-going requirement to the objective
“if critical RSI must be placed in, or in close proximity to water bodies,
at which point is the mitigation / restoration sought by the objective
completed and the provider’s obligation completed?”. First Gas
requests addition of ‘where degraded’ or where objectives in O25 tables
are not met.

iii.

Ms Kelly (FANZ) requests addition of “where degraded” or where
objectives in O25 are not met to provide clarity on when improvement
is required.

iv.

Mr Edwards (NZTA) requests the addition “where degraded” to the
objectives. His view is that Objectives O18, O28 and O35 miss an
important component of the higher-order planning framework in that
they should also seek to maintain values where those values are being
provided for.

v.

Mr Daysh (CentrePort and Kiwirail) also requests additional words
“where values have been compromised” are added to Objective O35 to
recognise that restoration may be considered appropriate only where
such values have been compromised. Mr Daysh requests that Objective
O29 be revised to refer to restoration of fish passage if this is not
currently provided. He considers that the changes he recommends to
Objective O35 remove the absolute protection focus of the Objective as
drafted, and states that “in the post King Salmon situation such absolute
statements have to be approached with some caution in my view”.

PAGE 29 OF 158

Section 42A Report Wetlands and biodiversity

76.

Mr Anderson (Forest & Bird) supports linking ‘restore’ in the biodiversity
objectives to the relevant Tables in Objective O25. Ms Kelly (FANZ) considers
that an alternative, more effective, approach to adding a qualifier of ‘where
degraded’ would be to link the objectives to the water quality standards in
Objective O25, thus providing a clear target. I note that linking the biodiversity
objectives to Objective O25 is essentially the recommendation in my S42A
Report at paragraph 191, although Ms Kelly suggests a different wording: “The
extent of natural wetlands is maintained or increased and their condition is
restored, where an objective in Table 3.7 in Objective O25 is not met”.

General qualifiers ‘where appropriate’ / ‘where beneficial’
77.

Ms Whitney (MDC/SWDC) considers that the requirement to ‘restore’ in
Objective O35 is a requirement that extends beyond the RMA and, given the
wide range of water bodies that would be subject to the objective, considers it
an onerous requirement. She supports amendment to refer to restore ‘where
appropriate’, or deletion of reference to restore.

78.

Mr Kyle and Ms Dewar (WIAL) consider that reference to inappropriate use
and development in Objective O31 would help to focus the decision maker as
to the type of development that outstanding waterbodies need to be protected
from, as some development may be appropriate. Otherwise Ms Dewar
considers that this objective, as well as creating more uncertainty, has potential
to create a very high threshold for any development in a post-King Salmon
environment. She also considers that adding ‘and restored’ will further add to
the trumping effect of Objective O31 and does not recognise that restoration
may not be possible in all circumstances.

79.

Mr Hammond (S132) seeks that Objective O30 be amended to require that
trout habitat “is maintained and or, where appropriate, improved over time” as
he considers a direction to improve trout habitat will be onerous and
inappropriate in a number of circumstances, including in the upper reaches of
the Papawai Stream. He notes that, despite being identified as a significant
trout fishery or spawning habitat in Schedule I, the upper part of the Papawai
Stream has low habitat values and significant efforts would be required to
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improve that situation. Mr Hammond’s specific concerns regarding the
appropriateness of including Papawai Stream in Schedule I are addressed under
Issue 10, paragraph 513 of this report.
Qualify protection with “protected from inappropriate use and development”
80.

Mr Daysh (CentrePort and KiwiRail) considers that the qualifiers ‘protected
from inappropriate use and development’ should be added to Objective O35 as
this is a similar rider to the one used in s6(a) (natural character of the coastal
environment), s6(b) (outstanding landscapes) and s6(f) (relating to historic
heritage) of the RMA (although he acknowledges that s6(c) (significant
indigenous vegetation and significant habitats of indigenous fauna) does not
have the “inappropriate use and development” rider).

81.

Ms Whooley (First Gas) requests that Objective O31 refers to …protected from
inappropriate use and development.

82.

Ms Whitney (Transpower) considers that, as the NPS-ET does not impose an
absolute requirement to avoid all adverse effects and given the significance of
the national grid, Objective O31 should include reference to ‘inappropriate use
and development’. She considers this would be consistent with the RPS
Policies 25 and 26 and RMA s6.

83.

Ms Whitney (SWDC/MDC) considers that Objective O31 as proposed
provides blanket protection and does not recognise the requirements of
regionally significant infrastructure. She requests amendment to include
reference to “inappropriate use and development”. Ms Whitney considers that
this is consistent with RMA s6 and with RPS Policies 25 and 26 that provide
for the identification and protection of outstanding natural features and
landscapes.

Response
Restore to what state?
84.

With regard to the question ‘restore to what state?’ I have addressed this in my
S42A report where I recommend at paragraph 191 linking the biodiversity
objectives to Objective O25 and to the concept in RPS Objective 16 ‘restore to
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a healthy functioning state’. For example, for Objective O28: “The extent of
natural wetlands is maintained or increased and their condition is restored to a
healthy functioning state as defined by Tables 3.7 and 3.8”6.
85.

I continue to be of the opinion expressed at paragraph 166 of my S42A Report:
Wetlands and biodiversity that adding the clause “restore where degraded” is
unnecessary and redundant (particularly in light of my recommendation to link
restoration to achieving the outcomes in Objective O25’s attached tables). If
something is not degraded, no restorative action is required. However, I
consider this is a minor issue and would make very little difference in terms of
the implementation of the policies, rules and other methods that contribute to
achieving these objectives. If the Panel is of a mind to add 'where degraded’, I
do not consider it would be incorrect or an inappropriate way for the objectives
to achieve the purpose of the RMA.

86.

Additionally, in response to concerns that restoration will be required
everywhere and immediately, this is not the intent, nor the effect of the
proposed Plan’s provisions. I note that there are no provisions in the proposed
Plan that require the restoration of resources. Actions to work towards the
restoration of various resources (such as wetlands), or attributes of resources
(such as fish passage), will be carried out over the life-time of the proposed
Plan (and beyond) by progressively implementing the non-regulatory methods
(such as Method M8: Te Awarua-o-Porirua Harbour restoration) and through
measures agreed as part of a resource consent (e.g. restoration may be part of
an offset condition).

Protect from inappropriate use and development
87.

The verb ‘protected’ is used in Objectives O31, O32, O33, O34, O35, O36 and
O37. The qualifier ‘protected from inappropriate use and development [my
emphasis]’ is only present in Objective O32 (outstanding natural landscapes),
Objective O34 (significant historic heritage values), and Objective O37

6

In my S42A Report I propose this wording as an alternative to incorporating the biodiversity objectives
into Objective O25 as clauses, as recommended in the S42A Report: Water quality. Note that I am no
longer recommending that the biodiversity objectives be combined with Objective O25.
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(significant surf breaks). These three exceptions draw directly from the
language of RMA s6, which includes the qualifier for protection ‘from
inappropriate subdivision, use, and development’ only in relation to s6(a)
coastal natural character, s6(b), outstanding natural landscapes, and s6(f),
historic heritage. RMA s6(c) which requires Council to recognise and provide
for ‘the protection of areas of significant indigenous vegetation and significant
habitats of indigenous fauna’ includes no such qualifier.
88.

I outline the higher-order documents that the biodiversity, aquatic ecosystem
health and mahinga kai objectives derive from at paragraphs 148-156 of my
S42A Report: Wetlands and biodiversity. These include:

89.



RMA s6(c) and s7(f), (h)



RPS Objectives 3, 7, 13, 16



RPS Policies 18, 19, 23, and 24



NPS-FM Objective A1, A2



NZCPS Objective 1



NZ Biodiversity Strategy Goal 2 and Goal 3.

Of this multitude of higher-order documents, the only one that includes a
qualifier for protection of ecosystems from inappropriate development is RPS
Policy 24, which is ‘regional plans shall include policies, rules and methods to
protect indigenous ecosystems and habitats with significant indigenous
biodiversity values from inappropriate subdivision, use and development [my
emphasis]’. This presents a tension between the language used in different
higher-order documents as the proposed Plan must give effect to the NPS-FM,
NZCPS and the RPS. However, I consider that the issue lies with the language
of RPS Policy 24, which is inconsistent with the language of the RMA s6 and
with the NPS-FM and NZCPS. I do not consider that this inconsistency should
be repeated in the proposed Plan’s objectives for biodiversity, aquatic
ecosystem health and mahinga kai.

Qualification of objectives generally
90.

I continue to hold the view expressed at paragraph 160 of my S42A Report
regarding the use of general qualifiers in objectives and policies:
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[160] To be effective, an objective should set out what is to be
achieved in the resolution of a particular issue, providing a clear
target or end point that policies seek to achieve. Adding general
qualifiers, such as ‘where possible’, ‘where appropriate’, ‘where
practicable’, ‘consideration will be given to’ or ‘subject to private
property rights’ weakens an objective, leaving it open to conjecture
and dispute and making it impossible to monitor its effectiveness. If
there are exceptions to be made then, in my opinion, these should be
clearly specified. I also understand that guidance from Te Upoko
Taiao in drafting the proposed Plan was that the policy framework
should be directive and not leave the difficult decisions to the
resource consent process.
Recommendation
91.

I recommend no amendments to Objectives O18, O28, O29, O30, O31 or O35
in response to the matters raised in Issue 2.2: Qualify verbs.

2.3 Objective O18 Low energy receiving environments
Background
92.

Objective O18 is: “The ecological, recreational, mana whenua, and amenity
values of estuaries including their sensitivity as low energy receiving
environments are recognised, and their health and function is restored over
time.”

93.

In my S42A Report at paragraph 266 I recommended that Objective O18 be
amended to read:
The ecological, recreational, mana whenua, and amenity values of estuaries,
and harbours are protected, including their sensitivity as low energy receiving
environments are is recognised, and their health and function is restored over
time.

94.

I also made an alternative recommendation if the recommendation of the S42A
Report: Water quality to incorporate the biodiversity objectives into Objective
O25 is not accepted:
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The ecological, recreational, mana whenua, and amenity values of
estuaries, and harbours are protected, including their sensitivity as
low energy receiving environments are is recognised, and their
health and function is restored over time to a healthy functioning
state as defined by Table 3.8 Estuaries and harbours.
Matters arising during the hearing
95.

Ms Whitney (SWDC/MDC) does not support the recommended changes to
Objective O18, which changes recognition of certain values, to protection of
these. She considers that the very high threshold this amendment requires in
effect means no effect of any scale on the harbours and estuaries. She also
notes that the higher order policy provisions referenced in paragraph 262 of the
Section 42A Report predominantly relate to life supporting capacity and
ecosystems as opposed to amenity and recreational value. She considers that if
the objective is retained, she supports its retention ‘as notified’.

96.

Mr Anderson (Forest & Bird) supports the recommended changes to Objective
O18 and considers that ‘safeguard’ or ‘protect’ give effect to higher order
documents whereas ‘recognise’ does not. Mr Percy and Ms Cooper (Rangitāne)
support my recommended amendments to Objective O18 but do not support
combining the biodiversity objectives into Objective O25. They also request
addition of a time frame, recommending 2030 as being appropriate.

Response
97.

I continue to hold the view expressed in my S42A Report at paragraph 263 that
to meet the directives of higher level objectives and policies, Objective O18
should aim for more than just ‘recognition’ of values. These higher-level
directions are not only for ecological values, but also for Māori values (e.g.
NPS-FM Objective D1), natural character and amenity values (e.g. RPS Policy
35, RMA s6(a)).

Recommendation
98.

As I no longer recommend combining the biodiversity objectives with
Objective O25, I recommend adoption of my alternative amendments to
Objective O18:
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Objective O18
The ecological, recreational, mana whenua, and amenity values of estuaries,
and harbours are protected, including their sensitivity as low energy receiving
environments are is recognised, and their health and function is restored over
time to a healthy functioning state as defined by Table 3.8 Estuaries and
harbours.

2.4 Objective O28 Natural Wetlands
Background
99.

Objective O28 is: “The extent of natural wetlands is maintained or increased
and their condition is restored.”

100.

In my S42A Report I recommended that Objective O28 was combined with
Objective O25 and the other biodiversity objectives, or if this recommendation
was not accepted then the following amendment to Objective O28: “The extent
of natural wetlands is maintained or increased and their condition is restored
to a healthy functioning state as defined by Tables 3.7 and 3.8.”

Matters arising during the hearing and responses
Wetland restoration
101.

Mr Falloon (FFNZ) seeks to change Objective O28 to ‘restored in (named)
priority areas in partnership with landowners’.

102.

In my s42A report I recommend amending Objective O29 to link it to Tables
3.7 and 3.8 which provide a description of healthy functioning state. The
Council is not in a position to name wetlands that do not meet the objectives of
Tables 3.7 and 3.8. In my opinion the amended Objective O28 is appropriate.

Wetland condition
103.

Mr Gerbeaux (on behalf of the Minister of Conservation) continues to seek
replacement of the term wetland ‘condition’ with wetland ‘values’ because:
‘The term 'condition' may not recognise the wide range of values that a natural
wetland may hold, such as habitat, natural character, ecosystem services, etc.’
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104.

In my Section 42A I rejected this submission because, supported by the
evidence of Dr Crisp, I consider that wetland condition refers to the biological,
chemical and physical attributes of the wetland which, collectively, determine
how well the wetland ecosystem is functioning and its overall health. Wetland
condition provides the basis for all the values associated with wetlands, such as
habitat, recreation, natural character and aesthetic values. An objective to
restore wetland values, while valid, has a less direct link to the matters that the
Council can influence.

105.

While Dr Gerbeaux supports Dr Crisp’s evidence in principle, he states that he
is not as confident as Dr Crisp that wetland condition provides the basis for all
values, as wetlands in poor condition can still perform some important
functions/values and provide ecosystem services. On questioning by the Panel,
Mr Gerbeaux suggested that the objective could incorporate three terms, being
wetland condition, values and ecosystem services.

106.

I do not disagree with Dr Gerbeaux, that wetlands in a degraded state can still
provide important values and services. However, I consider that objectives are
aspirational and that the focus of Objective O28 to restore wetland condition to
a healthy functioning state (as defined by Tables 3.7 and 3.8) is more helpful
than a general statement to restore wetlands values, as it clearly specifies the
endpoint for restoration, and in turn it supports the improvement of wetland
values. I am not averse to an amendment to address Dr Gerbeaux’s concerns,
and, if the Panel were of the mind to so, an extra clause “and their values and
ecosystem services are improved” could be added to the end of Objective O28
to recognise that some values and ecosystem services are not totally predicated
on wetland condition. However, I am not convinced that adding this detail
provides any further value to the objective and, for this reason, I do not
recommend any amendment.

Recommendation
107.

No further change to Objective O28
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Objective O28
The extent of natural wetlands is maintained or increased and their condition is
restored to a healthy functioning state as defined by Tables 3.7 and 3.8.

2.5 Objective O29: Fish passage
Background
108.

Objective O29 is ‘Use and development provides for the passage of fish and
koura, and the passage of indigenous fish and koura is restored.’ In my S42A
Report: Wetlands and biodiversity I addressed submissions on Objective O29
under Issue 2.1 and recommended no changes.

Matters raised during the hearing
109.

I have addressed the requests for general qualifiers to restoration in both my
S42A Report under Issue 2.2 and the reiteration of these requests during the
hearing in this Right of Reply in Section 2.2 above.

110.

Ms Whitney (MDC/SWDC) recognises the statutory duty to maintain fish
passage (Freshwater Fisheries Regulations, and the RPS), but considers that
restoration as a blanket requirement goes beyond this requirement and requests
that restoration should be tempered with ‘where appropriate’. She notes
recognition in the S32 report: Aquatic ecosystems, that removal of barriers to
fish passage may not always be appropriate and that, while ‘appropriate’ is
referenced in Policy 31(e) and Policy 35 in context of restoration, it would also
be beneficial in terms of clarity, within O29. She requests amendment of
Objective O29 to read:
“Use and development provide for the passage of fish and koura, where
practicable and beneficial and the passage of indigenous fish and koura is
restored.”

111.

Ms Wratt (WWL) is concerned that a directive to restore is unrealistic and does
not understand how it can be given full effect to in an urban setting. She
considers that it is wholly inappropriate for a resource consent application to
seek to “restore” an environment or “to bring back to a previous, original, or
normal condition” as outlined in the Section 42A report, particularly in an
urban environment. She questions to what moment in time is the objective

PAGE 38 OF 158

Section 42A Report Wetlands and biodiversity

intending to restore fish passage and requests that provision should be made for
the maintenance of fish passage instead.
112.

Mr Falloon (FFNZ) seeks that Objective O29 only sets an objective for
indigenous fish and koura and is amended to ‘restored in (named) priority areas
in partnership with landowners’.

113.

Mr Percy (Rangitāne) recommends amending Objective O29 to read:
“Use and development provides for the The passage of fish and koura is
maintained, and the passage of indigenous fish and koura is restored.

Response
114.

Restoration of fish passage is not subjective. There either is or is not fish
passage in a given location; therefore I did not recommend amendments to
Objective O29 to specify what a restored state should look like, unlike my
recommendation for other biodiversity objectives that use ‘restored’.7

115.

In response to Ms Whitney and Ms Wratt, as stated in my S42A Report at
paragraph 201, the restoration of fish and koura passage will be ‘managed
through Policy P35 which states that passage for indigenous fish and koura
shall be restored where this is appropriate to manage and protect indigenous
fish and koura populations. Maintaining and restoring fish passage will be
achieved through non-regulatory measures set out in Method M21: Fish
passage (initiated and/or supported by the Council), and also through any
mitigation or off-setting requirements required by a resource consent’. There is
no ‘blanket requirement’ or rule in the proposed Plan that requires restoration
of fish passage.

116.

I agree with Mr Percy’s suggested amendment to Objective O29 as this is
consistent with the outcome-focused wording of the other objectives.

Such as my S42A Report recommendation to amend Objective O28 to “The extent of natural wetlands is
maintained or increased and their condition is restored to a healthy functioning state as defined by
Tables 3.7 and 3.8”
7
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Recommendation
117.

I recommend the following amendments to Objective O29
Objective O29
Use and development provides for the The passage of fish and koura is
maintained, and the passage of indigenous fish and koura is restored.

2.6 Objective O30: Habitat trout
Background
118.

Objective O30 is: “The habitat of trout identified in Schedule I (trout habitat)
is maintained and improved.”

119.

In my S42A Report at paragraph 220 I recommended that the reference to
Schedule I in Objective O30 be amended to refer to the sites being managed
rather than the schedule, in line with the wording of other objectives in the
proposed Plan. In my opinion this was a minor error that can be made relying
on clause 16(2) of the First Schedule to the RMA. I recommended amending
Objective O30 to read: “The habitat of trout identified in Schedule I (trout
habitat) important trout fishery rivers and spawning waters is maintained or
and improved.”

Matters arising during the hearing and Response
120.

Ms Whitney (SWDC/WDC) does not support addition of the term ‘important’,
as it is unclear and open to interpretation as to what constitutes ‘important’
trout fishery river and spawning waters. She supports the notified version of
Objective O30.

121.

I do not consider there will be any confusion for plan users as to what
important trout fishery rivers and spawning waters Objective O30 is focused
on. The phrase ‘important trout fishery rivers and spawning values’ is the title
of Schedule I and is a description of the types of sites that this schedule
includes. The policies, rules and other methods that contribute to achieving
Objective O30 all refer to Schedule I. Using the title of the schedule rather than
the schedule itself in Objective O30 merely makes the objective’s phrasing
consistent with other objectives in the proposed Plan. Therefore, I continue to
recommend the amendment set out at paragraph 220 in my S42A Report.
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122.

Mr Fisher (Kaiwaiwai Dairies) requests that Objective O30 refer to habitat “is
maintained and improved provided for”. Objective O30 gives effect to RPS
Policy 19 which requires that regional plans include policies, rules and /or
methods to maintain or enhance the amenity and recreational values of rivers
and lakes, giving effect to Council’s obligations under RMA s7(h).

Recommendation Objective O30
123.

I continue to recommend the amendments set out in my S42A Report for
Objective O30 with no additional changes.

2.7 Objective O31 – Outstanding Waterbodies
Background
124.

Objective O31 is: “Outstanding water bodies and their significant values are
protected.” I recommended in my S42A Report that Objective O31 be
combined with Objective O25 and the other biodiversity objectives and
amended to read: “Outstanding water bodies and their significant values are
protected and restored.”

125.

Alternatively, if the recommendation in the S42A Report: Water quality to
combine the biodiversity objective into Objective O25 is not accepted, I
recommended the following change to Objective O31:
“Outstanding water bodies and their significant values are protected and
restored. Where the significant values relate to biodiversity, aquatic ecosystem
health and mahinga kai, restoration is to a healthy functioning state as defined
by Tables 3.4, 3.5, 3.6, 3.7 and 3.8.”

Matters arising during the hearing
Add qualifiers
126.

A number of submitters continue to request the addition of qualifiers to
Objective O31.
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Including reference to Schedule A
127.

Several submitters (Ms Whitney, and Ms Dewar/Mr Kyle) request that
Objective O31 include reference to Schedule A to make it easier for plan users
to know what waterbodies the objective applies to.

Protecting the significant values
128.

Mr Falloon (FFNZ) considers that Objective O31 should be amended to set an
objective for the significant values of outstanding waterbodies to be protected
from inappropriate use and development (rather than the outstanding
waterbodies and their significant values).

Response
129.

I have addressed all these concerns in my S42A Report: Wetlands and
Biodiversity in the paragraphs set out below. I do not consider that the
submitters have raised any additional points to respond to and therefore I do
not recommend any further changes to Objective O31.
a) Response to ‘restored to what state?’ and the addition of qualifiers –
refer to Issue 2.2 in the S42A and in section 2.2 above.
b) Focus on significant values – refer to S42A paragraphs 227-228
c) Reference to Schedule A – refer to S42A paragraph 230.

Minor error
130.

I note that Schedule A Outstanding water bodies includes Pauatahanui
Saltmarsh, which is within the CMA, therefore Objective O31, Policy P39 and
recommended new Policy P39A all form part of the regional coastal plan
which should be indicated with a coastal icon

. I note that these icons are

present on the relevant rules, but are missing on this objective and policies and
therefore recommend that they be inserted. I consider that this is a minor error
that can be made relying on clause 16(2) of the First Schedule to the RMA.
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Recommendation Objective O31
131.

As I no longer recommend combining the biodiversity objectives with
Objective O25, I recommend adoption of my alternative amendments to
Objective O31:
“Outstanding water bodies and their significant values are protected and
restored. Where the significant values relate to biodiversity, aquatic ecosystem
health and mahinga kai, restoration is to a healthy functioning state as defined
by Tables 3.4, 3.5, 3.6, 3.7 and 3.8.”

132.

Add

to Objective O31, Policy P39, and Policy P39A

2.8 Objective O35 – Ecosystems and habitats with significant
indigenous biodiversity values
Background
133.

Objective O35 is: “Ecosystems and habitats with significant indigenous
biodiversity values are protected and restored.” I recommended in my S42A
Report that Objective O35 be combined with Objective O25 and the other
biodiversity objectives, with no other change.”

134.

Alternatively, if the recommendation in the S42A Report: Water quality to
combine the biodiversity objective into Objective O25 is not accepted, I
recommended the following change to Objective O35:
“Ecosystems and habitats with significant indigenous biodiversity values are
protected and restored to a healthy functioning state as defined by Tables 3.4,
3.5, 3.6, 3.7 and 3.8.”

135.

Objective O35 derives from RPS Objective 16:
Indigenous ecosystems and habitats with significant biodiversity values are
maintained and restored to a healthy functioning state.

Matters arising during the hearing
136.

Mr Kyle and Ms Dewar (WIAL) consider Objective O35 to be strongly worded
and directive, with broad application to the entire region and, in combination
with associated policies, imposes a very restrictive regime. They consider that
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it has the potential to unnecessarily constrain otherwise appropriate
development at the Airport. They seek amendment to refer to adverse effects
being avoided, remedied or mitigated. This relates to WIAL’s concerns with
regard to Schedule F2c; being it is unrealistic to protect and restore seabird
ecosystems around the coastal boundaries of the Wellington Airport.
Response
137.

I have addressed the requests around ‘restored to what state?’, the addition of
qualifiers such as ‘where appropriate’, and repetition of the RMA phrase
“avoid, remedy or mitigate” in both my S42A Report under Issue 2.2 and the
reiteration of these requests during the hearing in this Right of Reply in section
2.2 above. I do not consider that the submitters have raised any additional
points to respond to and therefore I do not recommend any further changes to
Objective O35.

Recommendation Objective O35
138.

As I no longer recommend combining the biodiversity objectives with
Objective O25, I recommend adoption of my alternative amendments to
Objective O35:
Ecosystems and habitats with significant indigenous biodiversity values are
protected and restored to a healthy functioning state as defined by Tables 3.4,
3.5, 3.6, 3.7 and 3.8.

New Issue – Biodiversity Policies - Combination of Avoid
policies and non-complying activity status
Matters arising during the Hearing
139.

A number of submitters, including Mr Daysh (CentrePort and KiwiRail), Ms
Kelly (Kapiti Coast Airport Holdings Ltd), Mr Fuller (ecologist, NZTA), Mr
Edwards (NZTA), Ms Dewar (legal counsel, WIAL), and Ms Whitney
(Transpower) are concerned about the absolute nature of policies that use the
word “avoid” as the only policy tool available for managing adverse effects
(e.g. Policy P22, P33, P34, P39, P102). These submitters are concerned that the
combination of an avoid policy with a non-complying rule does not provide a
‘consenting pathway’ for regionally significant infrastructure.
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Submitters’ legal submissions
140.

Legal counsel for WIAL, NZTA, and KCAHL are generally concerned that the
proposed Plan’s biodiversity policies are more directive than those for RSI and
therefore will have more weight in a post-King Salmon world, potentially
making it impossible for RSI activities to proceed where they overlap with
significant ecological sites. They consider that the higher-order statutory
direction does not require absolute avoidance.

141.

Legal counsel for NZTA submits that ‘the relevant higher order ecological
provisions are “outcomes based” rather than proscriptive. They do not seek to
impose a strict “avoidance” regime (as was at issue in King Salmon) for
activities that may adversely impact on freshwater value’. They submit that if
an RSI activity does not invoke these specific higher order freshwater
provisions, then a restrictive approach is not necessary to give effect to the
applicable higher order provisions for ecological protections and does not give
effect to the RPS provisions relating to infrastructure. In their opinion the
objectives and policies within the proposed Plan are more restrictive than what
is required to give effect to the applicable higher order planning documents
(NZCPS, NPSFM and RPS). Both legal counsel and Mr Edwards are
concerned that the proposed Plan’s policies will present a “consenting
roadblock” for regionally significant infrastructure providers.

142.

Ms Anton (legal counsel, MOC) submits that caselaw supports the
amendments I have recommended to policies P22, P36, P41 and new Method
20A (noting that Ms Cooper supports these amendments with some wording
alteration) to give effect to NZCPS Policy 11 and cautions against diluting
them. She agrees with the Council’s legal submissions on the recent Royal
Forest and Bird Protection Society Inc v. Bay of Plenty Regional Council case
that:
1.

the meaning of ‘avoid’ is as discussed in King Salmon (i.e.
‘not allow’, or ‘prevent the occurrence of’) and is not
contextual;
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2.

where there is tension between planning documents, or within
them, there is an obligation to articulate and analyse those
tensions and to make a thorough attempt to reconcile those
tensions;

3.

King Salmon does not allow for a proportionate or contextual
approach;

4.

The persuasiveness of King Salmon is significant, as although
it has a relatively narrow ratio, it contains observations by
our highest court.

143.

She adds, for context, that the RCEP (the proposed Plan being considered in
that case) contained both a policy that sought to unequivocally avoid adverse
effects on the values and attributes of areas with high indigenous biological
diversity (Policy N4) and other policies recognised that it might be appropriate
to grant consent for RSI to locate in those areas in some circumstances. The
Environment Court found that those provisions represented a “proportionate
response” which gave effect to those tensions recognised by the NZCPS. On
appeal the High Court found that the ‘proportionate response’ approach taken
by the Environment Court was, in effect, a version of the “overall broad
judgment approach” which the King Salmon decision had done away with. The
High Court said:
“[The Environment Court] was suggesting that the benefits and costs
of regionally significant infrastructure, seeking to locate in
Indigenous Biological Diversity Areas A and that could have adverse
effects on such areas, should be assessed on a case by case basis,
having regard to all relevant factors. Given the majority’s decision in
King Salmon, this approach was not available to it.”

144.

Ms Dewar (legal submissions, WIAL) also refers to the High Court’s decision
in Royal Forest and Bird Protection Society Inc v. Bay of Plenty Regional
Council but considers that WIAL’s requested amendment to Policy P40 still
recognises the environmental bottom lines in the NZCPS as RSI may still be
found to be inappropriate when assessed against Policy P41. WIAL seeks an
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amendment to Policy P40 that would provide an exception to ‘protect and
restore’ for RSI. WIAL’s coastal boundaries are significant bird habitat in
Schedule F2 and WIAL is concerned that the effect of Schedule F2c and
Policies P40 and P41 ‘will essentially be that any further development beyond
the confines of the existing seawall will be inappropriate as it will most likely
not be possible to protect that habitat in doing so’.
Submitters’ planning evidence
145.

Mr Daysh (CentrePort and KiwiRail) is concerned that the use of ‘avoid’ and
‘protect’ in Policies P34, P39A, P40, P41A do not allow an applicant to make a
case that can satisfy RMA s104D(1). CentrePort’s concerns relate particularly
to the Kaiwharawhara Stream Estuary. Mr Daysh is concerned that these
policies conflict with the beneficial use policies that support port-related
development and requests that the biodiversity policies provide for the ability
to remedy, mitigate, or offset adverse effects.

146.

Mr Edwards (planning evidence, NZTA) does not support a non-complying
activity status for RSI activities and considers a discretionary activity status
more effective and efficient. He considers that large infrastructure projects
such as new roading projects are unlikely to pass the first limb of the RMA
s104D test (adverse effects are minor or less than minor) and that the
avoidance focused policies of the proposed Plan mean that they will be
unlikely to pass the second limb of the RMA s104D test (not contrary to the
objectives and policies). Since non-complying activities must meet one of these
gateway tests in order to be granted resource consent, Mr Edwards considers
that consenting RSI related activities will be challenging if not impossible
under the proposed Plan. He is particularly concerned with how a proposal will
be assessed against the complex policy framework and seeks a specific RSI
policy framework to provide clear direction. Mr Edwards supports in principle
my recommended amendments to Policy P32 and Policy P102 to include a
consenting pathway for RSI, although he seeks alternative wording for these
amendments. He considers that as Policy P102 contemplates reclamation being
undertaken for RSI, a more enabling activity status (i.e. discretionary) would
apply.
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147.

KCAHL is concerned that the objective and policy framework for RSI is not as
directive as the objectives and policies that apply to the protection and
avoidance of effects on certain aspects of the environment. Ms Kelly (legal
counsel, KCAHL) is concerned that in light of the King Salmon decision, the
directive policies will carry more weight and there is a risk of RSI activities
being unduly hindered. The Wharemaku Stream and all its tributaries are listed
as a scheduled site with significant ecological values, including on KCAHL’s
land, and KCAHL understands that this is based on a catchment-wide approach
to classification rather than on-site assessment. KCAHL seeks that the policy
framework has sufficient flexibility to allow appropriate developments when
the on-the-ground assessment shows that the ecological values are not as high
as has been assumed by the proposed Plan’s schedules, and that there be no
ambiguity about how objectives and policies are weighed when in conflict.

148.

Ms Whitney (Transpower) is similarly concerned that the combination of a
non-complying activity status for new structures in Rule R110 coupled with
Objective O31 ‘significant values are protected’ would mean Transpower’s
National Grid structures would not pass the RMA s104D gateway test.

Response
149.

The term “Avoid” is used in the biodiversity policies in the following ways:

Table 2: Biodiversity policies that use the term ‘avoid’
Policy

Is “Avoid” unqualified?

Policy P31(e)

avoid creating barriers to fish passage

unqualified

Policy 31 (gi)

avoid introduction of aquatic pest plants and
animals

unqualified

Policy P32 (a)

avoiding significant adverse effects (on aquatic
ecosystem health and mahinga kai)

Qualified – avoid ‘significant
adverse effects’. Policy sets out a
cascade approach if avoidance is
not possible.

Policy P34

avoid creating new barriers to fish passage

unqualified

Policy P39

avoid adverse effects on Schedule A sites and
significant values

unqualified

Policy
P39A(a):

avoid adverse effects on a range of species and
habitats in the CMA

unqualified

Policy P22
P39A(b)

avoid significant adverse effects on the
ecosystem values of estuaries.

Qualified – avoid ‘significant
adverse effects’
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Policy P41

avoid ecosystems and habitats with significant
indigenous biodiversity values

Qualified – avoid ‘in the first
instance’, avoid ‘more than minor
adverse effects’. Policy sets out a
cascade approach if avoidance is
not possible.

Policy P41A

avoid more than minor adverse effects on
indigenous fish

Qualified – avoid ‘more than minor
adverse effects’ during spawning
and migration times

Policy P42(d)

avoid cumulative adverse effects on the values
of ecosystems and habitats with significant
indigenous biodiversity values

Qualified – ‘particular regard shall
be given to…avoid’ and ‘avoid
cumulative adverse effects’

150.

The application of “avoid” is only absolute in the following situations:


Policies P31 and P34 which relate to avoiding the introduction of pest
species and avoiding creating barriers to fish passage. In both cases, partial
avoidance is not possible (i.e. there either is, or is not, fish passage / pest
species either are, or are not, introduced). Avoidance in both cases is
supported by other legislation: Fish passage is required to be maintained
by the Freshwater Fisheries Regulations 1983 and the Biosecurity Act
1993 provides a legal basis for excluding pest plants and animals.



Policy P39 which relates to outstanding water bodies. These are the crème
de la crème of water bodies in the region and protection of their values is
required by the NPS-FM (Objective A2 and B4). Policy P39 is to achieve
Objective O31 ‘outstanding water bodies and their significant values are
protected’.



Policy P39A(a), which relates to avoiding adverse effects on specified
species, habitats and ecosystems in the CMA. The list of specified species,
habitats and ecosystems is drawn directly from NZCPS Policy 11(a),
which requires the adverse effects of activities on these sites to be avoided
to protect indigenous biological diversity.

151.

In all other circumstances, the biodiversity policies do not require unqualified
avoidance. This means that, where the site is not listed in Schedule A and is not
one of the habitats listed in Policy P39A, RSI activities that require resource
consent as a non-complying activity can be “not contrary to” the proposed
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Plan’s objectives and policies by following, for example, the mitigation
hierarchy in Policy P32 or Policy P41, planning works with a more than minor
effect outside of spawning and migration times in accordance with Policy
P41A, and thus meeting the RMA s104D(1)(b) gateway test. Note that if the
activity is reclamation, Policies P102 (Topic: Beds of lakes and rivers) and
P145 (Topic: Activities in the CMA) also provide an exception to ‘avoid’ for
regionally significant infrastructure.
152.

In circumstances where an activity (other than reclamation) requires resource
consent as a non-complying activity and is within a Schedule A site or one of
the habitats listed in Policy P39A, I agree with submitters that approving
consent under RMA s104D will only be possible where adverse effects are
minor or less than minor. I consider that, given the values of these water bodies
and/or the directives of the higher order documents, that this level of protection
is appropriate.

153.

I discuss the requests to add qualifiers such as “where appropriate” to the
wording of the “unqualified avoid” biodiversity policies under:
Policy P31 and P34 – Issue 4.1
Policy P39 – Issue 4.5
Policy P39A – Issue 3.2

154.

The non-complying activity rules that may be triggered in relation to sites with
significant biodiversity values are:
Rule R108: Activities in natural wetlands and significant natural wetlands
(Issue 7 of this report)
Rule R110: Activities in outstanding natural wetlands (Issue 7 of this report)
Rule R126: Placement of a dam in an outstanding water body (Topic: Beds of
lakes and rivers)
Rule R127: Reclamation of the beds of rivers or lakes (Topic: Beds of lakes
and rivers)
Rule R162: New structures, additions or alterations to structures inside sites of
significance (Topic: Management of the CMA)

PAGE 50 OF 158

Section 42A Report Wetlands and biodiversity

Rule R167: Seawalls inside sites of significance (Topic: Management of the
CMA)
Rule R195: Disturbance or damage inside sites of significance (Topic:
Activities in the CMA)
Rule R198: Motor vehicles inside sites of significance (Topic: Activities in the
CMA)
Rule R205: Destruction, damage or disturbance inside sites of significance
(Topic: Activities in the CMA)
Rule R209: Deposition inside sites of significance (Topic: Activities in the
CMA)
Rule R212: Dumping of waste or other matter inside sites of significance
(Topic: Activities in the CMA)
Rule R215: Reclamation and drainage (Topic: Activities in the CMA)
155.

Consideration of submissions regarding the appropriateness of a noncomplying activity status for each of these rules is addressed within the
relevant S42A Topic Report.

Recommendation
156.

For the reasons set out above, and supported by the legal submissions for
Hearing Stream 5 – Right of Reply of Ms Anderson and Ms Rogers, I do not
recommend any change to the use of “Avoid” in the policies of the proposed
Plan nor the use of non-complying activity status.

Issue 3. Managing estuaries and harbours
3.1 Policy P22 (amended to be Policy 39A)
Background
157.

In my S42A report (paragraphs 268 to 278, pages 85 to 89) I have
recommended that Policy P22 (recommended new Policy P39A) be extended
to provide for NZCPS Policy 11 and moved to be located within Section 4.6,
Sites with significant values. My recommended changes were as follows:
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Policy P22 39A: Ecosystem values of estuaries Managing adverse
effects on aquatic ecosystems, habitats and species within the coastal
marine area
To manage the indigenous biodiversity values of aquatic ecosystems, use and
development within the coastal marine area shall:
a)

b)

Avoid adverse effects on:
i.

indigenous taxa listed as threatened or at risk in the NZ Threat
classification system lists or as threatened by the IUCN;

ii.

indigenous ecosystems and vegetation types in the coastal
environment that are threatened or are naturally rare;

iii.

habitats of indigenous species where the species are at the limit
of their natural range, or are naturally rare;

iv.

areas in the coastal environment containing nationally
significant examples of indigenous community types;

v.

areas set aside for full or partial protection of indigenous
biological diversity under other legislation.

Avoid Ssignificant adverse effects, and avoid, minimise, and remedy
other adverse effects of activities on the ecosystem values of estuaries,
including their importance as habitat for indigenous plants, birds and
fish including diadromous species, and as nursery for important fish
stocks., shall be avoided.

Matters arising during the hearing
158.

The following planning experts presented evidence at the hearing supporting
my recommended changes:


Ms Kelly (FANZ) agrees with the recommended changes but considers
that the policy should refer to ‘protect’ rather than manage.



Ms Cooper (MOC) considers that Policy P39A is consistent with the
outcome sought by the Minister to give effect to NZCPS Policy 11.
However, Ms Cooper recommended two minor changes. Firstly, to amend
Method M20A to require the plan change or variation by 2019. Secondly,
to amend Policy P41 to ensure that all species and habitats in the coastal
marine area as identified in the Schedules are subject to the protections
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afforded them by Policy 11 of the NZCPS. This amendment would involve
a reference to both Policy P40 sub-clauses (c) and (d) in Policy P41 so that
they are both managed under Policy P39(A).


Ms Anton (MOC) supports the amendments to Policies P22, P36 and P41
and new method M20A to ensure that the proposed Plan gives effect to
NZCPS Policy 11. Ms Aton stated that if the proposed Plan were to be
amended as requested by Ms Cooper it would give effect to Policy 11 of
the NZCPS. Ms Aton also provided some commentary in regard to a
recent High Court decision that scrutinised Policy 11. This commentary is
summarised above in paragraph 141 of this report.



Mr Percy (Rangitāne o Wairarapa) considers the amendments to be
consistent with outcomes sought by Rangitāne.



Mr Anderson (Forest & Bird) considers that the new policy is necessary to
give effect to the NZCPS.

159.

The following planning experts presented evidence at the hearing opposing my
recommended changes:


Mr Le Marquand raises concerns about repeating higher order policy as a
means of giving effect to it, rather than providing a contextualisation. He
considers that adding “avoidance” requirements will potentially and
inappropriately constrain a wide range of urban activities around the
Wellington Harbour.



Ms Wratt notes that the NZCPS refers to the coastal environment not the
coastal marine area and this needs to be consistent. In this case the
references in Policy P39A (a)(i) and (iv) to coastal environment could be
deleted. In supplementary evidence Ms Wratt provided a comparison
between Policy 11 and the new Policy P39A and considers that including
proposed Policy P22 in this new policy, does not fully reflect the variety of
environments addressed by NZCPS Policy 11(b).
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Mr Daysh (Centreport) notes that Policy P39A(a) reflects Policy 11(a) of
the NZCPS and “accepts that an avoidance of significant adverse effects
on the matters listed are important.” He is concerned that the revised
policy requires all adverse effects to be avoided in Schedule F4 sites as
they would fall under Policy P39A(a). A plan user would not be able to
use the remedy or mitigate tools which may otherwise be available to
them, let alone be able to offset any effects. Mr Daysh also is concerned
with Policy P39A(b) for two reasons. Firstly, the potential for debate over
what is determined to be a significant effect. Secondly, the use of the
phrase ‘avoid, minimise, and remedy’ rather than ‘avoid, remedy or
mitigate’. Mr Daysh seeks consistency with Policy 11 of the NZCPS. Mr
Daysh goes on to highlight the relevance of the amended Policy P39A to
CentrePort in regards to the Kaiwharawhara Stream Estuary, “where the
proposed Policy could make or break a proposal for otherwise
appropriate development in this area. The Policy should be flexible
enough to enable an applicant to make a case for approval under this
policy, particularly given an applicant will need to satisfy s104D(1)(b) of
the RMA if its proposal has more than minor adverse effects and other
more supportive policies in the PNRP are in conflict.”



Mr Falloon (FFNZ) considers that Policy P39A should be amended to read
“Indigenous biodiversity values in wetlands and freshwater habitats, and in
the coastal marine area, shall be identified.”

Response
Relationship between Policies P39A, P40 and Policy P41
160.

The amended Policy P39A works with Policy P40 and P41 to protect
significant indigenous biodiversity values in the coastal environment. Policy
P40 identifies ecosystems and habitats with significant biodiversity values,
Policy P41 sets out a direction to protect these ecosystems and habitats, Policy
P39A gives effect to Policy 11 of the NZCPS and in clause (a) sets a direction
to avoid adverse effects on a list of species, habitats or areas. The listed items
in Policy P39A(a) overlap with (but are potentially different to) those listed in
Policy P40 and managed under Policy P41. Hence, to give effect to the NZCPS
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there is currently a need to have two separate policies. I note that this may
change in the future as more work is undertaken to identify areas/sites that
meet the criteria listed in Policy 11 of the NZCPS. In my s42A report I
recommended amending paragraph 2 of Policy P41 to identify the link between
these policies. I continue to recommend a change of this nature but recommend
amending the wording to increase the clarity of the statement and upon further
consideration show additional linkages to ecosystems and habitats listed in
Policy P40 that may meet the criteria of NZCPS Policy 11.
161.

I recommend the following wording for paragraph 2 of Policy P41:
If the ecosystem or habitat cannot be avoided, (except for those ecosystems and
habitats identified in Policy P40(b), (c) and (d) that are identified and which are
managed by Policy P39A(a)), the adverse effects of activities shall be managed
by:..

Policy direction
162.

The amendments to Policy P22 (now Policy P39A) were intended to give effect
to the NZCPS. Policy P39A follows the general format of Policy 11 of the
NZCPS in respect of clause (a) but then deviates in respect of clause (b).

163.

In response to Mr Le Marquand, I understand his concern in respect of
repeating higher order policy. However, this does not negate the requirement
by the RMA (s67(3)(b)) to give effect to the NZCPS and it is my opinion that
the proposed Plan does not give effect to Policy 11 of the NZCPS. The Council
lacks the information to contextualise the content of Policy 11 for the
Wellington Region. In my S42A report (paragraph 559, page 159) I
recommended the inclusion of an additional method, Method M20A that
directs the Council to identify sites that meet the criteria set out in Policy 11 of
the NZCPS for inclusion in the Plan by plan change or variation.

164.

In response to Ms Wratt’s concern that Policy P39A does not fully reflect the
variety of environments addressed by Policy 11(b) of the NZCPS. This is
correct that Policy P39A(b) does deviate from the wording of Policy 11. The
proposed Plan is not required to “reflect” the policy direction of the NZCPS
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but to “give effect” to it. In my opinion, the proposed Plan gives effect to
Policy P11(b) through a number of different policies, in particular Policies P31,
P32, P33, P34, P35, P39A, P40, P41 and P42. Policy P31 manages effects on
indigenous biodiversity, aquatic ecosystem health and mahinga kai generally,
Policy P32 manages significant adverse effects on indigenous biodiversity,
aquatic ecosystem health and mahinga kai, Policies P40 and P41 protect sites
with significant indigenous biodiversity values and Policies P33, P34 and P35
all manage specific aspects of aquatic ecosystem health. I note that my
recommended amendment to Policy P41, to apply the exclusion to this policy
only to those sites managed by Policy P39A(a) is important with regards to
providing appropriate management to the variety of environments listed in
NZCPS Policy 11(b).
165.

In response to Ms Kelly’s comment that the policy should refer to ‘protect’
rather than ‘manage’, I have reconsidered the wording of the policy and title
and recommend changes to clarify and improve consistency. These are shown
below in my recommendation for Policy P39A.

166.

In response to the expert planning evidence (Mr Le Marquand and Mr Daysh)
questioning the strength of the amended policy, it is my opinion that the policy
direction set within Policy P39A is appropriate given the direction set in the
NZCPS and that the proposed Plan must give effect to the NZCPS.

167.

In conclusion, it is my opinion that my recommended amendments are the most
effective and efficient approach to giving effect to Policy 11 of the NZCPS
with the information currently available.

Avoid, minimise and remedy or avoid, remedy or mitigate?
168.

In response to Mr Daysh’s concern regarding the use of the phrase ‘avoid,
minimise and remedy’, this phrase is used to provide consistency with Policies
P32 and P41. I recommend one small change to replace the word ‘and’ with
‘and/or’ as in some case adverse effects may be considered through one or
more of these responses.
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Coastal environment or coastal marine area?
169.

In response to Ms Wratt’s concern that clause (a) (i) and (iv) refers to the
coastal environment, in my opinion this is appropriate. Policy P39A manages
use and development within the regional council jurisdiction, in this case, the
coastal marine area and it is within the regional council’s jurisdiction to
consider all associated effects of an activity, including effects from activities
that occur outside of the coastal marine area. If the regional council did not
consider these effects there would be no other consideration, as the use and
development would be occurring outside of district/city council jurisdiction.

Recommendation
170.

I recommend the following amendments to Policy P22:
Policy P22 39A: Ecosystem values of estuaries Managing adverse
effects on Indigenous biodiversity values aquatic ecosystems, habitats
and species within the coastal marine area
To manage protect the indigenous biodiversity values of aquatic ecosystems,
habitats and species, use and development within the coastal marine area shall:
a)

b)

Avoid adverse effects on:
i.

indigenous taxa listed as threatened or at risk in the NZ Threat
classification system lists or as threatened by the IUCN
International Union for Conservation of Nature and Natural
Resources;

ii.

indigenous ecosystems and vegetation types in the coastal
environment that are threatened or are naturally rare;

iii.

habitats of indigenous species where the species are at the limit
of their natural range, or are naturally rare;

iv.

areas in the coastal environment containing nationally
significant examples of indigenous community types;

v.

areas set aside for full or partial protection of indigenous
biological diversity under other legislation.

Avoid Ssignificant adverse effects, and avoid, minimise, and/or
remedy other adverse effects of activities on the ecosystem values of
estuaries, including their importance as habitat for indigenous plants,
birds and fish including diadromous species, and as nursery for
important fish stocks., shall be avoided.
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3.2 Policy P23 (amended to be Policy P38A)
Background
171.

In my S42A report I have recommended that Policy P23 be amended and
moved to be located within Section 4.5, Aquatic ecosystem health and mahinga
kai (recommended new Policy P38A). My recommended changes were as
follows:
Policy P23P38A: Restoring estuaries, harbours and other low energy
environments, in particular Te Awarua-o-Porirua Harbour, Wellington
Harbour (Port Nicholson) and Lake Wairarapa Moana
Activities that restore the health and function of estuaries and harbours to meet
the water quality, aquatic ecosystem health and mahinga kai objectives set out
in Tables 3.3 and 3.8 shall be encouraged and supported. In particular, Tthe
ecological health and significant values of Te Awarua-o-Porirua Harbour,
Wellington Harbour (Port Nicholson) and Lake Wairarapa Moana will be
restored overtime by:
(a)

managing activities, erosion-prone land, and riparian margins to
reduce sedimentation rates and pollutant inputs, and

(b)

managing erosion-prone land and riparian margins in their
catchments, and

(cb)

undertaking planting and pest management programmes in harbour
and lake habitats and ecosystems.

Matters arising during the hearing
172.

The following people presented evidence at the hearing on my recommended
changes:


Mr Daysh (CentrePort) seeks that the words “where appropriate”
should be added to clause (c) mainly as he is concerned at potential
impacts on CentrePort’s and KiwiRail’s Interisland Ferry Terminal
assets which are located within Wellington Harbour (Port Nicholson)
and the KiwiRail train line running north along the harbour edge
towards the Hutt Valley. Protection of those assets from coastal erosion
is of key importance to these submitters, but planting may not always
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be feasible or necessary. As such the submitters seek that the words
“where appropriate” should be added to clause (c).


Ms Cooper supports the recommended changes as they link restoration
back to the water quality, aquatic ecosystem health and mahinga kai
objectives of the proposed Plan. Mr Anderson supports the changes, as
does Mr Percy, who considers that the amendments are consistent with
outcomes sought by Rangitāne.



Mr Falloon (FFNZ) suggests adding Lake Waitawa, and estuaries
including the Hutt and Whareama to this policy. Mr Fallon also
suggests an additional clause “undertaking research to assess and
manage the effects of introduced species”.

Response
173.

In response to Mr Daysh I reiterate my opinion in my S42A report (paragraph
289, page 92) that there is no need to add the phrase ‘where appropriate’ as
restoration is tailored to the values and needs of each site and the needs of asset
management will be addressed as part of the development of specific
restoration plans.

174.

In response to Mr Falloon, there are a large number of estuaries and lakes in
the Wellington Region that would benefit from restorative action. The primary
means of improving the health and function of estuaries is by reducing the
amount of sediment and other contaminants discharged to estuaries from rivers,
and in some cases urban stormwater and wastewater discharged directly to
estuaries. All of the policies and rules in the proposed Plan that contribute to
improving the quality of fresh and coastal waters will contribute to achieving
this objective.

175.

The water bodies listed as priorities in P38A are the three largest water bodies
in the region, are under ecological pressure from sizable and/or highly
populated catchments, and there is significant social pressure for these sites to
be maintained or restored to good health. Identifying the measures required to
restore these water bodies and working to implement a co-ordinated response
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will require significant Council resources. For these reasons, I do not consider
that any further water bodies should be added to Policy P38A.
Minor changes
176.

Upon further consideration of Policy P38A, I recommend amending the main
body of the policy to align with the title and include reference to Tables 3.2
(natural wetlands), 3.5 (lakes) and 3.7 (wetlands), as Wairarapa Moana
includes the lakes and associated wetlands. In my opinion these are minor
changes that can be made relying on clause 16(2) of the First Schedule to the
RMA.

Recommendation
177.

I recommend the following amendments to Policy P23 (now P38A):
Policy P23P38A: Restoring estuaries, harbours and other low energy
environments, in particular Te Awarua-o-Porirua Harbour, Wellington
Harbour (Port Nicholson) and Lake Wairarapa Moana
Activities that restore the health and function of estuaries and harbours and
other low energy receiving environments to meet the water quality, aquatic
ecosystem health and mahinga kai objectives set out in Tables 3.2, 3.3, 3.5, 3.7
and 3.8 shall be encouraged and supported. In particular, Tthe ecological health
and significant values of Te Awarua-o-Porirua Harbour, Wellington Harbour
(Port Nicholson) and Lake Wairarapa Moana will be restored overtime by:
(a)

managing activities, erosion-prone land, and riparian margins to
reduce sedimentation rates and pollutant inputs, and

(b)

managing erosion-prone land and riparian margins in their
catchments, and

(cb)

undertaking planting and pest management programmes in harbour
and lake habitats and ecosystems.

3.3 Method M9 Wairarapa Moana
Background
178.

In my s42A report I recommended no changes to Method M9.
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Matters arising during the hearing and response
179.

Mr Falloon reiterates the FFNZ original submission in respect of amendments
sought for Method M9. This includes adding phrases around working in
partnership, and managing introduced aquatic species that impact on
indigenous biodiversity.

180.

I agree with these principles and therefore recommend some minor
amendments to Method 9.

Recommendation
181.

Amend Method M9: Wairarapa Moana as follows:

Wellington Regional Council will work in partnership with Kahungungu ki Wairarapa,
and Rangitāne o Wairarapa, landowners and the community to restore the ecological
values and improve the water quality of Wairarapa Moana. Management activities
will include, but are not limited to:
a)

monitoring, including kaitiaki and landowner information and
monitoring, and

b)

protecting and restoring the habitats of indigenous plants and animals,
and

c)

managing pest plants and animals, and introduced aquatic species that
impact on indigenous biodiversity and

d)

incorporating ecological, cultural and economic values into flood
protection practices.

Issue 4. Managing biodiversity, aquatic ecosystem health and
mahinga kai
4.1 Combined Policies P31, P34, P35, P36 and P105 Aquatic
ecosystem health and mahinga kai
Background
182.

In my Section 42A report I recommend two main changes to Policy P31:
(i)

to replace minimise with “maintain and restore”
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(ii)

to incorporate relevant clauses from Policies P34, P35, P36 and P105 to
provide a clear and comprehensive framework of attributes that are
critical to aquatic ecosystem health and mahinga kai and against which
the adverse effects of use and development can be assessed;

and consequentially delete Policies P34, P35, P36 and P105.
183.

My amended Policy P31 reads as follows:
Policy P31: Aquatic ecosystem health and mahinga kai
Biodiversity, Aaquatic ecosystem health and mahinga kai shall be
maintained or restored by managing the effects of use and development on
physical, chemical and biological processes to:
Hydrology
(a)

minimise adverse effects on maintain or restore natural flow
characteristics and hydrodynamic processes, and the natural pattern
and range of water level fluctuations in rivers, lakes and natural
wetlands, and

Water quality
(b)

maintain or improve water quality to meet the objectives in Tables
3.4, 3.5, 3.6, 3.7 and 3.8 of Objective O25, and

Aquatic habitat diversity and quality
(bc)

minimise adverse effects on maintain or restore aquatic habitat
diversity and quality, including the form, frequency and pattern of
pools, runs, and riffles in rivers, and the natural form of rivers, lakes,
natural wetlands and the coastal habitats marine area, and

Critical habitat for indigenous aquatic species and indigenous birds
(cd)

minimise adverse effects on maintain or restore habitats that are
important to the life cycle and survival of indigenous aquatic species
and the habitats of indigenous birds in the coastal marine area,
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natural wetlands and the beds of lakes and rivers and their margins
that are used for breeding, roosting, feeding, and migration, and
Critical life cycle periods
(de)

minimise adverse effects, including the disturbance of the bed or
banks of a river or lake, at times which will most affect the breeding,
spawning, and dispersal or migration of aquatic species, including fish
and koura, and indigenous bird species that are dependent on aquatic
habitat, and

Fish passage
(ef)

avoid creating barriers to the migration or movement of indigenous
aquatic species and trout, except where this is required for the
protection of indigenous fish and koura populations, and

(g)

restore the connections between fragmented aquatic habitats,
including the passage of indigenous fish and koura, where this is
appropriate for the management and protection of indigenous aquatic
species, and

Riparian habitats
(fh)

minimise adverse effects on maintain or restore riparian habitats and
restore them where practicable, and

Pests
(gi)

avoid the introduction, and restrict the spread, of aquatic pest plants
and animals.

Matters arising during the hearing
184.

The following planning experts for submitters support these amendments:


Ms Foster (although Meridian did not submit on P31) when questioned
by the Panel on the value of this policy, answered that she considers
that the terms “maintain and restore” provide more useful guidance than
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the term “minimise” and that the policy has value by identifying very
specific attributes that contribute to aquatic ecosystem health and
biodiversity.


Mr Wilson (Fish and Game) largely supports the amended Policy P33
but is concerned with clause (f) of the amended Policy P33 as fish
passage is managed under a separate regime under the Conservation
Act 1987 and Freshwater Fisheries Regulations 1983 by the
Department of Conservation.

Mr Wilson considers Policy P33 as

written could assume that the Council has sole authority to decide on
fish passage. Mr Wilson recommends inserting a footnote to clarify the
matter as follows; “relevant permission and advice from the
Department of Conservation and Wellington Fish and Game Council is
required on species interaction and fish passage issues”.


Mr Percy (Rangitāne) supports replacing the word ‘minimise’ with
‘maintain and restore’ and considers that it goes a significant way to
resolving Rangitāne’s key concern with the policy. Mr Percy does note
his previous concerns that restore should not be used only where there
is a desired state referred to.



Ms Pascall (WCC) supports use of “maintain and restore” but considers
that there should be some acknowledgement within the relevant policies
(either Policy P33, Policy P41 or a new policy), or through a method
that makes it clear, that Schedule F2c is not necessarily complete and
that a review of the list will occur every 5 years in consultation with
WCC and others.

185.

The following planning experts for submitters oppose these changes:


Ms Kelly (FANZ) prefers use of “minimise”. She considers that
reference to maintain or restore does not provide for any change or loss,
and this could essentially limit the types of activities that could occur.



Mr Kyle (Wellington International Airport) considers that “the effect of
the policy is very broad…is it at a particular site, or…at the regional
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level”. Mr Kyle raises concerns with regards to the directive language
used in the revised policy and considers there to be a threat to
“worthwhile projects” that achieve social and economic aspirations. Mr
Kyle uses Policy P31(c) as an example; in his opinion this signals that
the coastal marine area cannot be used at all unless its natural form is
maintained or restored. Mr Kyle is of the view that Policy P31 should
“identify a range of appropriate considerations to be appraised during
the decision making process, rather than prescribing specific
outcomes”. Mr Kyle suggests an amended Policy P31 as follows:
“Manage the effects of use and development in order to maintain and
where appropriate restore biodiversity values, aquatic ecosystem health
and mahinga kai resources. In doing so have regard to the effects of use
and development on the following matters:
(a)

natural flow characteristics and hydrodynamic processes, and the
natural pattern and range of water level fluctuations in rivers,
lakes and natural wetlands;

(b)

water quality;

(c)

aquatic habitat diversity and quality, including the form, frequency
and pattern of pools, runs and riffles in rivers, and the natural form
of rivers, lakes, natural wetlands and the coastal marine area;

(d)

habitats that are important to the life cycle and survival of
indigenous aquatic species and the habitats of indigenous birds in
the coastal marine area, wetland and beds of lakes and rivers and
their margins used for breeding, roosting, feeding and migration;

(e)

breeding, spawning and dispersal or migration of aquatic species,
including fish and koura, and indigenous birds;

(f)

migration and movement of indigenous aquatic species and trout;

(g)

riparian habitats;
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(h)

avoiding the introduction, and restrict the spread of aquatic pest
plants and animals.”



Mr Anderson (Forest & Bird) supports replacing references to
‘minimise’ with to ‘maintain and restore’, except for retention of the
reference to ‘minimise’ in relation to critical life cycle periods. Mr
Anderson considers it would be more appropriate to use ‘avoid, remedy
or mitigate’ in amended clause (e) as there may be circumstances where
effects on critical life cycle periods should be avoided, especially in the
coastal environment in order to meet NZCPS Policy 11. Mr Anderson
would prefer that Policies P34 and P35 were retained, while deleting
areas of duplication, as he considers these to be stronger than standalone policies.



Mr Anderson (Forest & Bird) does not consider there is duplication
with respect to Policy P36 as these relate to matters of national
importance under s6(c). He requests that this policy be retained, with
minimise replaced with protected and a reference to NZCPS Policy 11
included.



Mr Daysh (CentrePort) supplied supplementary evidence where he
offered his opinion on my s42A report recommendations. Mr Daysh
largely agreed with the recommended changes in respect of the
replacement of ‘minimise adverse effects’ with ‘maintain or restore’
except for the wording of clauses (e), (f) and (g). For clause (e) Mr
Daysh continues to recommend replacement of the word ‘minimise’
with ‘avoid, remedy and mitigate’. For clause (f) Mr Daysh accepts the
‘avoid’ but seeks the addition of ‘where all practicable alternatives have
been discounted’. For clause (g) Mr Daysh is supportive but seeks that
‘and is technically feasible’ be added to the end of the sentence.



Ms Whitney (MDC and SWDC) does not have issue with replacement
of the word ‘minimise’ with ‘maintain or restore’ but is concerned as to
how ‘restore’ will be interpreted and applied within the clauses. She is
concerned for example that Henley Lake, which is man-made lake
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created on the site of original wetlands, could be required to be
‘restored’ back to its original condition of a natural wetland.


Ms Wratt (Wellington Water Ltd) considers that a number of the
recommended amendments to Policy P31 go beyond what is required
by RPS Policy 18, and suggests alternatives, as well as deleting the
term restore. She also considers that Policy P105 is very specific to
trout and should be retained with amendments to delete clause (a) and
amend clause (d) to provide for situations where it is necessary to
protect indigenous fish from predation by trout. Also that amalgamating
Policy P36 results in a policy that has lost its focus by trying to address
too many matters.



Mr Falloon (FFNZ) does not support the omnibus Policy P31 he
considers the net result to be increasingly lengthy and confusing. FFNZ
suggests re-structuring the policies in three parts; restoration,
maintenance and research. Mr Falloon is of the opinion that the word
minimise in Policy P31 should be replaced by ‘avoid, remedy or
mitigate’.

186.

There were also a number of comments from planning experts on the
individual clauses of my amended Policy P31. These are as follows:


Ms Wratt questions addition of the term ‘biodiversity’ to the preamble.



Mr Fisher (Kaiwaiwai Dairies) requests that amended Policy P31(e)
refers only to indigenous species.



Ms Wratt requests that clause (e) be qualified to recognise that there
may be circumstances where some interruption of fish passage is
appropriate and, as noted by the Minister of Conservation, that there
may be some particular circumstances where it may be appropriate to
create barriers in order to protect indigenous fish and koura populations



Mr Anderson suggests a further change to clause (e) of the amended
Policy P31 to remove ‘minimise’ and replace with ‘avoid, remedy or
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mitigate’ as there may be situations where avoidance is required such as
those areas in Policy 11 of the NZCPS.


Ms Petrove supports new clauses (f) and (g).



Ms Whooley (First Gas) considers that the policy would benefit from a
subclause which acknowledges that there may be functional and
operational requirements associated with the use and development of
resources, and the qualifier to ‘avoid remedy or mitigate’.



Mr Wilson also request amendment of the trout spawning period 1 May
to 1 September.



Mr Wilson requests insertion of a footnote, to indicate that “relevant
permission and advice from the Department of Conservation and
Wellington Fish and Game Council is required on species interaction
and fish passage issues”.



Mr Falloon (FFNZ) reiterates the Federated Farmers original
submission considers that Policy P35 should be amended to indicate
that restoration of passage will be achieved in partnership with
landowners and the community and that the word ‘appropriate’ is
replaced with ‘identified as a priority’. Mr Falloon also suggests that
Policy P36 should set a policy direction to avoid, remedy or mitigate
adverse effects.

Response
Policy direction - ‘minimise’ with ‘maintain and restore’ and relationship with the RPS
187.

In response to the planning experts (Ms Kelly and Mr Kyle) that have raised
concerns that ‘maintain and restore’ is too strong and allows for no change.

188.

I reiterate my opinion in my s42A report (paragraphs 316 to 318, page 100)
that ‘minimise’ does not provide certainty as to the extent to which adverse
effects will be minimised. In regards to the comments that ‘maintain or restore’
allow for no change, this is not the intent of Policy P31. As amended Policy
P31 clauses (a), (b), (c), (d) and (h) seek to maintain or restore certain
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attributes of ecosystem health. The wordings of these clauses are intended to
maintain or restore the critical elements of these attributes, whilst allowing for
some change in respect of the waterbody or coastal marine area. For example,
clause (a) seeks to maintain or restore the characteristics of flow and the
natural pattern and range of water level fluctuations – not necessarily the
existing flow and its variation. I have considered each clause and am
comfortable that the wordings of the clauses are consistent with the intention of
the policy.
189.

I note that Mr Kyle and Mr Daysh suggest amended wording in response to my
s42A report changes. In regards to Mr Kyle’s suggested amendment I do not
consider that it provides sufficient policy guidance to plan users as to the
expectations of what is required to determine a resource consent application.

190.

In response to Ms Wratt’s concerns that Policy P31 goes beyond the direction
set in Policy 18 of the RPS. The RPS sets a direction to safeguard aquatic
ecosystem health in surface water bodies (Policy 12) and maintain or enhance
aquatic ecosystem health in the coastal marine area (Policy 5), along with other
policy direction, such as Policy 18 that is entitled “protecting aquatic function
of water bodies” and requires regional plans to include policies, rules and/or
methods to promote or discourage a variety of different management
approaches/activities. In my opinion Policy P31 is appropriate and gives effect
to the policy direction set by the higher order planning documents.

Use of the word ‘restore’
191.

In response to Ms Whitney, Policy P31 seeks to ‘maintain or restore’. I note
that through the use of the word ‘or’ there is no requirement to restore. In my
opinion Policy P31 does not require the restoration of Henley Lake back to its
original condition.

Critical life cycle periods – clause (e)
192.

I have reconsidered clause (e) and, in addition to the changes set out below, I
recommend a minor redrafting to clarify the intent of the policy.
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193.

In response to the suggestions of Mr Daysh and Mr Anderson to replace the
word ‘minimise’ with ‘avoid, remedy or mitigate’:

194.

I note that there is an overlap between Policies P22 (now P39A), P33 (now
P41A), P41 and P31(e). Policy P39A provides direction to avoid adverse
effects on certain threatened or at risk indigenous taxa, Policy P41A provides
direction for indigenous fish species within Schedules F1 or F1b during known
spawning and migration times. Policy P31(e) provides policy guidance for all
aquatic species during critical life cycle periods. I have reconsidered the
direction set by Policy P31(e) and I recommend amending clause (e) to set a
policy direction of ‘avoid, minimise or remedy’ which is consistent with the
direction set in other related policies. The term minimise is then linked to
Policy P4 which states that minimise includes “timing the activity, or the
adverse effects of the activity, to avoid times of the year when adverse effects
may be more severe, or times when receiving environments are more sensitive
to adverse effects.” If the panel is of the mind to delete Policy P4 and replace it
with a definition of minimise I recommend amending clause (e) as follows to
incorporate the relevant direction set in Policy P4(c).
avoid, minimise, or remedy minimise adverse effects on aquatic species,
including fish and koura, and indigenous bird species including the
disturbance of the bed or banks of a river or lake, at times which will most
affect the breeding, spawning, and dispersal or migration of those aquatic
species, including fish and koura, and indigenous bird species that are
dependent on aquatic habitat, including timing the activity, or the adverse
effects of the activity, to avoid times of the year when adverse effects may be
more severe, and

195.

Mr Fisher requests that amended Policy P31(e) refer only to indigenous
species. Policy P31(e) also applies to introduced species, such as trout. Policies
P39A and P41A provided additional direction for certain indigenous aquatic
species.

196.

For the above reasons, I recommend no additional amendments to clause (e).
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Fish Passage – clauses (f) and (g)
197.

In respect of the incorporation of Policies P34 and P35, I have reconsidered my
recommendation and now recommend retaining these policies as separate
policies and deleting clauses (f) and (g) of amended Policy P31. This is
primarily due to the fact that Policies P34 and P35 set a clear policy direction
that sits separately to the overall ‘maintain or restore’ policy direction of Policy
P31.

198.

In response to the amendments suggested by Mr Daysh and Ms Wratt, I
reiterate my opinion in my s42A report (paragraphs 358, page 111) that
providing for fish passage gives effect to Policy 18(i) of the RPS and should be
standard ‘good practice’ for developments.

199.

I continue to recommend the change proposed in my s42A report (paragraph
359 to 360, page 111 to 112) to provide for the creation of barriers required for
the protection of indigenous fish and koura populations. I therefore recommend
this change to be incorporated into the reinstated Policy P34.

Birds
200.

In respect of the incorporation of Policy P36 (birds) into Policy P31, I continue
to recommend the combination of these two policies. The policy direction of
these policies is relatively similar and birds are one element within a wider
aquatic ecosystem. For these reasons, it is my opinion that is it is effective and
efficient to manage birds as part of the wider aquatic ecosystem under a single
policy.

201.

Mr Anderson (Forest & Bird) does not consider that there is duplication with
respect to Policy P36 as these relate to matters of national importance under
s6(a). He requests that this policy be retained, minimise replaced with
protected, and a reference to NZCPS Policy 11 included.

202.

In response to Mr Anderson’s comment that the policy direction of Policy P36
should be strengthened as it relates to s6 of the RMA. Policy P36 does not
relate to s6 of the RMA. Significant habitats of indigenous birds are managed
primarily under Policies P40, P41 and P42. Birds in general are managed under
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Policy P36 which I recommend be combined with Policy P31. For this reason,
I recommend no additional changes to the policy direction currently set within
Policy P36.
203.

I have responded to Ms Pascall’s (WCC) request for Schedule F2c to be
updated every 5 years under Issue 9.2, Schedule F2c paragraph 475.

Trout
204.

With respect to the incorporation of Policy P105 (trout) into Policy P31, I
reiterate my opinion in my s42A report (paragraphs 324 and 325, pages 101
and 102) that the attributes listed in Policy P105 are the same as those set out in
Policy P31.

205.

In response to Mr Wilson’s suggestion of including a note to inform plan users
of the role of the Department of Conservation in respect of fish passage: The
Department of Conservation under the Freshwater Fisheries Regulations 1983
has responsibilities in respect of fish passage. Current practice is to inform
consent holders of their responsibilities in respect of the Department of
Conservation. In the Right of Reply report for Beds of lakes and rivers I have
recommended adding a note of this nature to the general permitted activity
conditions in response to similar evidence presented.

Additional clause
206.

In response to Ms Whooley’s suggestion that the policy would benefit from a
clause acknowledging the functional and operational requirements associated
with certain use and development, it is my opinion that an additional clause is
not necessary or appropriate as this is already provided by policies P12 and
P13. Policy P31 sets a policy direction for indigenous biodiversity, aquatic
ecosystem health and mahinga kai to achieve the objectives of the proposed
Plan.

Recommendation
207.

In summary, I recommend the following changes:
(i)

PAGE 72 OF 158

Delete Policy P31 (f) and (g)

Section 42A Report Wetlands and biodiversity

(ii)

Reinstate Policies P34 and P35, but amend as per the
recommendation in the s42A report for Policy P31 (f) and
(g).

Policy P31: Aquatic ecosystem health and mahinga kai
Biodiversity, Aaquatic ecosystem health and mahinga kai shall be
maintained or restored by managing the effects of use and development on
physical, chemical and biological processes to:
Hydrology
(a)

minimise adverse effects on maintain or restore natural flow
characteristics and hydrodynamic processes, and the natural pattern
and range of water level fluctuations in rivers, lakes and natural
wetlands, and

Water quality
(b)

maintain or improve water quality to meet the objectives in Tables
3.4, 3.5, 3.6, 3.7 and 3.8 of Objective O25, and

Aquatic habitat diversity and quality
(bc)

minimise adverse effects on maintain or restore aquatic habitat
diversity and quality, including the form, frequency and pattern of
pools, runs, and riffles in rivers, and the natural form of rivers, lakes,
natural wetlands and the coastal habitats marine area, and

(d)

restore the connections between fragmented aquatic habitats, and

Critical habitat for indigenous aquatic species and indigenous birds
(cde)

minimise adverse effects on maintain or restore habitats that are
important to the life cycle and survival of indigenous aquatic species
and the habitats of indigenous birds in the coastal marine area,
natural wetlands and the beds of lakes and rivers and their margins
that are used for breeding, roosting, feeding, and migration, and
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Critical life cycle periods
(def)

avoid, minimise, or remedy minimise adverse effects on aquatic
species, including fish and koura, and indigenous bird species
including the disturbance of the bed or banks of a river or lake, at
times which will most affect the breeding, spawning, and dispersal or
migration of those aquatic species, including fish and koura, and
indigenous bird species that are dependent on aquatic habitat,
including timing the activity, or the adverse effects of the activity, to
avoid times of the year when adverse effects may be more severe, and

Fish passage
(ef)

avoid creating barriers to the migration or movement of indigenous
aquatic species and trout, except where this is required for the
protection of indigenous fish and koura populations, and

(g)

restore the connections between fragmented aquatic habitats,
including the passage of indigenous fish and koura, where this is
appropriate for the management and protection of indigenous aquatic
species, and

Riparian habitats
(fhg)

minimise adverse effects on maintain or restore riparian habitats and
restore them where practicable, and

Pests
(gih)

avoid the introduction, and restrict the spread, of aquatic pest plants
and animals.

Policy P34: Fish passage
The construction or creation of new barriers to the passage of indigenous
aquatic species, including fish and koura species shall be avoided, except
where this is required for the protection of indigenous fish and koura
populations.
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Policy P35: Restoring fish passage
The passage of indigenous fish and koura shall be restored where this is
appropriate for the management and protection of indigenous fish and koura
populations.

4.2 Policy P33: Protecting indigenous fish habitat
Background
208.

In my Section 42A I recommended the following changes to Policy P33:

209.

Focus the policy on avoiding more than minor adverse effects on indigenous
fish species identified in Schedule F1 or F1b during known spawning and
migration periods.

210.

Relocate Policy P33 to sit after Policy P41 within Section 4.6.2 Sites with
significant indigenous biodiversity values.

211.

My amended Policy P33 reads as follows:
Policy P33 P41A: Protecting Effects on the spawning and migration of
indigenous fish species habitat
Avoid The more than minor adverse effects of activities on the indigenous fish
species known to be present in any water body identified in Schedule F1
(rivers/lakes) as habitat for indigenous fish species, and or Schedule F1b
(inanga spawning habitats), particularly at the relevant during known spawning
and migration times identified in Schedule F1a (fish spawning/migration) for
those species, shall be avoided. These activities may include the following:
a)

discharges of contaminants, including sediment, and

b)

disturbance of the bed or banks that would significantly affect
spawning habitat at peak times of the year, and

c)

damming, diversion or taking of water which leads to significant loss
of flow or which makes the river impassable to migrating indigenous
fish.
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Matters arising during the hearing
212.

The following people presented evidence at the hearing supporting my
recommended changes:


Ms Foster agrees with the reasoning and recommendation to revise and
shift Policy P33 to follow Policy P41 and notes that Meridian has no
opposition to the proposed amendments.



Ms Cooper (MOC) supports the proposed redrafting to place the
requirement to ‘avoid’ more than minor effects at the start of the policy
and considers this addresses the confusion between the overall direction
to ‘avoid’ more than minor effects and the apparent direction in the
policy’s sub-clauses. However, she considers that confusion remains
between the overall direction to ‘avoid’ more than minor adverse
effects and the reference to ‘significant’ effects in sub-clauses (b) and
(c) of Policy P33. These sub-clauses reference activities that would, in
the policy’s own words, ‘significantly affect spawning habitat’ (b) and
‘lead to significant loss of flow’ (c). She considers the introduction of
the policy and the potential effects specifically considered within the
policy to be inconsistent and has recommended the following
amendments to P33 to eliminate the potential for confusion when
interpreting the policy:

a) discharges of contaminants, including sediment, and
b) disturbance of the bed or banks that would significantly affect spawning
habitat at peak times of the year, and
c) damming, diversion or taking of water which leads to significant loss of
flow or which makes the river impassable to migrating indigenous fish.
When making decisions on resource consent applications, decision makers
shall ensure that riparian vegetation and inanga spawning habitat is intact
for a minimum of two months prior to the peak inanga spawning period
(which is set out in Schedule F1a).
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Mr Falloon reiterated the FFNZ original submission in respect of the
amendments suggested to Policy P33. The amendments requested
involve replacing the word ‘relevant’ with the word ‘peak’ and setting
the policy direction to ‘avoid, remedy or mitigate’.



Mr Percy (Rangitāne) seeks that (c) be amended to not refer only to
damming and diversion which leads to significant loss of flow or that
results in a river being impassable but to instead refer to any reduction
in flow or reduction in natural flow variability that is necessary for the
migration or spawning of indigenous fish.

(c) damming, diversion or taking of water which leads to significant loss
of the flows and natural flow variability necessary to support spawning
and or which makes the river impassable to migrating indigenous fish.
213.

The following planning experts presented evidence at the hearing opposing my
recommended changes:


Mr Daysh seeks to amend Policy P33 to add “remedy or mitigate”. His
opinion is “on the face of it, avoiding adverse effects on such species is
the sensible approach” but he is concerned about the absolute nature of
use of the word “avoid” as the only policy tool available for managing
adverse effects.



Ms Kelly (FANZ) considers that Policy 33 should be deleted as she
questions why Policy P33 seeks to specifically manage effects on
indigenous fish species, especially given the other policies managing
effects on aquatic ecosystem health (Policy P32) and Policies 40 and 41
that seek to protect and restore significant indigenous ecosystems.
Surely, the fish will be protected due to the protection of their habitat,
and there is no equivalent policy for indigenous birds or reptiles.



Ms Wratt is concerned that this policy will significantly constrain
WWL activities that are fundamental to the health and safety of people
and communities. For example, clause (c) would not allow the
temporary damming and diversion of river flow which is required for

PAGE 77 OF 158

Section 42A Report Wetlands and biodiversity

the installation of pipes crossing beneath a stream and thereby creating
a conflict between this policy and RPS Objective 10 and RPS Policies 7
and 8. She suggests a number of minor changes including inserting the
wording ‘more than transitory’.


Ms Pascall (WCC) does not support use of the word ‘may’ – it either
needs to be specific or the list removed.

Response
214.

Policy P33 (now Policy P41A) sets a specific policy direction for indigenous
fish species known to be present in any water body identified in Schedule F1 or
Schedule F1b during the known spawning and migration times identified in
Schedule F1a.

215.

In response to Ms Kelly (FANZ), I reiterate my opinion in my s42A report
(paragraph 348, page 109), that Policy P33 should remain, as it provides
specific policy direction in respect of managing the effects on spawning and
migration of indigenous fish species. I have recommended moving Policy P33
to sit alongside Policies P40 and P41 that provide more general policy direction
for managing effects in Schedule F sites.

216.

In response to Mr Daysh, in my opinion repeating the RMA “avoid, remedy,
mitigate” does not provide any additional guidance to decision makers. I note
that the Avoid in Policy P33 is not absolute, as it is avoid “more than minor
adverse effects”. Policy P41 is one way that an activity can be managed to
achieve this.

217.

In regards to Mr Percy, Ms Pascall and Ms Wratt, I reiterate my comments in
my s42A report (paragraph 350) that the second part of the policy is intended
to provide guidance to plan users of potential activities that may cause more
than minor adverse effects on indigenous fish species. In respect of Ms
Pascall’s evidence I retain my recommendation to include the word ‘may’. In
respect of Ms Wratt’s evidence the policy direction is to ‘avoid more than more
adverse effects’ not avoid the activities listed in the sub-clauses. In my opinion
the policy does not conflict with the direction set within the RPS. In response
to Ms Wratt’s request to specifically include ‘transitory effects’, in my opinion
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transitory effects are included in the definition of effect and do not require
specific mention.
218.

I agree with Ms Cooper that the reference to ‘significant’ effects in sub-clause
(b) and (c) may create confusion and recommend deleting the word
‘significant’ from sub-clauses (b) and (c).

219.

I note that the additional text requested by Ms Cooper sits alongside her
suggested amendments to sections 5.5.2 and 5.5.4 General conditions - Beds of
lakes and rivers and Wetlands to extend the time period limiting works during
the inanga spawning period. I have recommended accepting Ms Cooper’s
suggested amendments to these conditions meaning that any disturbance to the
habitat within the two months prior to the peak inanga spawning periods will
require resource consent so that any associated adverse effects can be
addressed. For this reason, I do not consider that it is necessary to add this text
to Policy P41A.

Recommendation
220.

I recommend the following amendments to Policy P41A:
Policy P33 P41A: Protecting Effects on the spawning and migration of
indigenous fish species habitat
Avoid The more than minor adverse effects of activities on the indigenous fish
species known to be present in any water body identified in Schedule F1
(rivers/lakes) as habitat for indigenous fish species, and or Schedule F1b
(inanga spawning habitats), particularly at the relevant during known spawning
and migration times identified in Schedule F1a (fish spawning/migration) for
those species, shall be avoided. These activities may include the following:
d)

discharges of contaminants, including sediment, and

e)

disturbance of the bed or banks that would significantly affect
spawning habitat at peak times of the year, and
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f)

damming, diversion or taking of water which leads to significant loss
of flow or which makes the river impassable to migrating indigenous
fish.

4.3 Policy P37 Restoring wetlands
Background
221.

In my S42A report I have recommended the following changes to Policy P37:
Policy P37: Values of wetlands
Activities in and adjacent to natural wetlands shall be managed to maintain
and, where appropriate, restore their values including:
(a)

as habitat for indigenous flora and fauna, and

(b)

for their significance to mana whenua, and

(c)

for their role in the hydrological cycle including flood protection, and

(d)

for nutrient attenuation and sediment trapping, and

(e)

as a fisheries resource, and

(f)

recreation, and

(g)

for education and scientific research.

Matters arising during the hearing and response
222.

Mr Percy requests that the clause ‘maintain values’ in Policy P37 be replaced
with ‘avoid, remedy, mitigate adverse effects’. I reiterate my response in my
s42A report (paragraph 388) that the primary policies that manage the adverse
effects of activities in natural wetlands are Policies P40 to P43, which manage
adverse effects through a mitigation hierarchy. I see no value in the amendment
requested.

223.

Mr Falloon (FFNZ) considers that Policy P37 should be combined with Policy
P38 and consequentially deleted. I note that the Federated Farmers original
submission only sought amendment of Policy P37 rather than deletion. Policies
P37 and P38 manage different aspects of wetland management and it is not
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effective or efficient to combine them. Additionally, there is no scope to delete
Policy P37.
224.

I note that Objective O28 seeks to restore the condition of wetlands, whereas
Policy P37 recognises that there are a number of different values associated
with natural wetlands and that activities shall be managed to maintain and,
where appropriate, restore these values. In my opinion, the effect of activities
in the first instance is on wetland condition, which subsequently affects values.
I consider that a minor change to add the term wetland condition, relying on
clause 16(2) of the First Schedule to the RMA, would be appropriate for
consistency and clarity.

Recommendation
225.

I recommend the following amendments to Policy P37:
Policy P37: Values of wetlands
Activities in and adjacent to natural wetlands shall be managed to maintain
and, where appropriate, restore their condition and their values including:
(a)

as habitat for indigenous flora and fauna, and

(b)

for their significance to mana whenua, and

(c)

for their role in the hydrological cycle including flood protection, and

(d)

for nutrient attenuation and sediment trapping, and

(e)

as a fisheries resource, and

(f)

recreation, and

(g)

for education and scientific research.

Note
The adverse effects of activities on the significant indigenous biodiversity
values of natural wetlands are managed under Policies P40 to P42.
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4.4 Policy P38: Restoration of wetlands
Background
226.

In my S42A report I have recommended the following changes to Policy P38:
Policy P38: Restoration of wetlands
The restoration of natural wetlands and the construction of artificial
wetlands to meet the water quality, aquatic ecosystem health and mahinga kai
objectives set out in Tables 3.7 and 3.8, to provide habitat for indigenous flora
and fauna, and to carry out the physical and ecological functions of natural
wetlands, shall be encouraged and supported.

Matters arising during the hearing and response
227.

Mr Wilson (Fish and Game) requests the addition of a sub-clause to Policy P38
to cross-reference to wetland values listed in Policy P37…“to meet the values
in Policy P37, the water quality, aquatic ecosystem health, and mahinga kai
objectives...”

228.

In my opinion if a wetland is restored to meet the aquatic ecosystem health,
and mahinga kai objectives then it will be in a healthy functioning state, which
will then automatically provide for the other values set out in Policy P37, and
therefore I recommend no change to my s42A report amendment.

Recommendation
229.

No further change to Policy P38.

4.5 Policy P39 Adverse Effects on outstanding water bodies
Background
230.

In my s42A report (paragraph 504, page 148) I recommended no changes to
Policy P39. The notified version of Policy P39 reads as follows:
Policy P39: Adverse effects on outstanding water bodies
The adverse effects of use and development on outstanding water bodies and
their significant values identified in Schedule A (outstanding water bodies)
shall be avoided.
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Matters arising during the hearing
231.

Ms Kelly (FANZ) recommends addition of the following clause to Policy P39
to manage effects that are not significant: Avoid, remedy or mitigate all other
adverse effects on the values of the outstanding water bodies and their margins.

232.

Ms Whooley (First Gas) requests acknowledgement in the Policy for situations
where avoidance is not possible…“or remedied or mitigated where avoidance
is not practicable.”

233.

Mr Falloon (FFNZ) reiterates the original Federated Farmers submission which
sought to amend Policy P39 As follows:
The adverse effects of inappropriate use and development on the significant
values of outstanding water bodies and their significant values to be identified
in Schedule A (outstanding water bodies) in accordance with Method M7 shall
be avoided, remedied or mitigated.

234.

Ms Wratt (WWL) notes that the NPS-FM is focused on protecting the
significant values of the outstanding freshwater bodies, rather than the
freshwater bodies per se. She requests inclusion of “inappropriate” use and
development to reflect Policy 24 of the RPS and the following amendments to
Policy P39 as an effective way to give effect to Objectives A2(a) and B4 of the
NPS-FM:
The adverse effects of inappropriate use and development on the identified
significant values of outstanding water bodies and their significant values
identified in Schedule A (outstanding water bodies) shall be avoided.

Response
235.

In response to the evidence raising concern regarding the strength of the policy
direction set by Policy P39, I reiterate the comments in my s42A report
(paragraph 499) that the outstanding water bodies identified in the proposed
Plan are the crème de la crème of waterbodies.

236.

I note that the legal submissions on the water quality provisions for Hearing
Stream 4, dated 12th January 2018, considers the meaning of the term ‘avoid’,
as do the legal submissions for this Right of Reply, dated 18 May 2018. The
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legal advice is that “it was possible for minor and transitory effects to be
acceptable even where the avoid language was used”8. The legal advice also
notes that “Due to the clear policy direction and Supreme Court authority on
the meaning of 'avoid' we do not consider it necessary to import the 'minor or
transitory' language into the proposed Plan directly as it must apply when
assessing the policy framework in any event under section 104 of the RMA.”9
237.

In my opinion the policy direction to ‘avoid adverse effects’ is appropriate to
protect outstanding waterbodies and their significant values and given the case
law, discussed above, it does not require activities to have no adverse effects.
In my opinion there is the ability for resource users to avoid, time and/or locate
their use and development to meet this policy direction.

238.

In response to the evidence requesting that the policy is limited to the adverse
effects on the significant values of the outstanding waterbodies, I reiterate my
response in my s42A report (paragraphs 226 to 228) that avoidance of adverse
effects on the significant values of a water body essentially requires avoidance
of adverse effects on the water body itself.

239.

In respect of the request by Ms Wratt to include ‘inappropriate’ to Policy P39
to align it with Policy 24 of the RPS. I note that Policy 24 of the RPS sets
direction for ecosystems and habitats with significant biodiversity values rather
than outstanding values and it is also inconsistent with section 6(c) of the
RMA. I also discuss this in paragraphs 87-89 above. I do not recommend
adding ‘inappropriate’ into Policy P39.

Recommendation
240.

8
9

I continue to recommend no change to Policy P39.

Legal submissions on Water quality for Hearing Stream 4, dated 12 January 2018, paragraph 14, page 5
Legal submissions on Water quality for Hearing Stream 4, dated 12 January 2018, paragraph 21, page 8
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Issue 5: The mitigation hierarchy for managing biodiversity and
biodiversity offsetting (Policies P32 and P41)
Background
241.

In the S42A Report: Wetlands and Biodiversity I made a number of
recommendations to improve the use of the mitigation hierarchy for managing
biodiversity including:
a. Replace the term ‘mitigate’ with ‘minimise’ and reorder the clauses in
policies P32, P41 (and P45) to clarify the cascade as being avoid, minimise,
remedy, then consider biodiversity offsets.
b. In Policy P32(d) clarify that the level of adverse effect where it is
appropriate to consider offsets is significant residual adverse effect.
c. Provide greater clarity about the difference between biodiversity mitigation
and biodiversity offsetting by adding a definition for biodiversity
mitigation, amending the definition for biodiversity offset, and separating
Schedule G into Part 1- Biodiversity Mitigation and Part 2 - Biodiversity
Offsetting.

242.

In the S42A report, I separately addressed matters specific to Policy P41 (such
as use of the precautionary principle under Issue 6.3), but I have combined
these sections here to reflect that most submitters responded to these matters
together.

Matters arising during the hearing
General
The hierarchy of the mitigation hierarchy in policies P32, P42 (and P45)
243.

In paragraphs 416-421 of my S42A Report, I recommend clarifying the
mitigation hierarchy as set out in Policies P32, P41, (and P45) as being to: first
avoid effects, then minimise effects, then remedy effects, then consider offsets.
This clarification is supported by:


Ms Allan (GBC Winstone Aggregates) (paragraph 4.4 of her evidence)
considers that the proposed amendments “appear to have sorted out the
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issue of the order of avoid, remedy and mitigate, and “minimise” is in my
view an acceptable term in relation to effects on biodiversity.”


Ms Whitney (MDC/SWDC) is not opposed to the replacement wording in
clauses (b) and (c) of Policy P32, but requests that the terms ‘completely’
and ‘on-site’ in clause (c) are deleted as this could lead to interpretation
issues as to what is ‘on-site’. (I note that the term “completely” was
included in the redline version in error and I consider that rectifying this
error should address Ms Whitney’s concerns.)



Ms Kelly (Fertiliser Association) supports the reordered clauses.



Ms Foster supports the refinement proposed by placing the ‘remedy’ step
after the ‘mitigate’ step. However, she opposes replacement of ‘mitigate’
with ‘minimise’ (I address this in the following section).

Use of the term ‘minimise’


Ms Foster opposes the introduction of the term ‘minimise’ to Policies P32
and P42 as she considers that it substantively alters and limits the range of
mitigation options available within the hierarchy. The only example she
provides to illustrate this point is the use of environmental compensation.
This, she suggests, is a form of mitigation.



Ms Wratt (WW) has concerns with use of the term ‘minimise’, as
discussed in previous hearings.



Mr Kyle and Ms Dewar (WIAL) oppose use of ‘minimise’ rather than
remedy/mitigate as they consider this to be a more stringent requirement.

Response – Use of ‘minimise’
244.

I maintain that an amendment to use ‘minimise’ in place of ‘mitigate’ is
advantageous. This is because I believe that the term ‘mitigate’ has two distinct
meanings within the industry and these confuse the intention of this important
step in the effects management hierarchy.
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245.

The first accepted meaning of ‘mitigate’ is to alleviate, or to abate, or to
moderate the severity of something. However, it is the second accepted
meaning that I believe is used more commonly in the industry. That is to
interpret ‘mitigate’ as a cluster term for the three steps in the mitigation
hierarchy “avoid”, “remedy” and “mitigate” actions as incorporated in a
‘mitigation package’.

246.

In my experience, when people talk about mitigation in relation to resource
consent applications they typically mean this total package of effects
management actions, not just those actions that moderate the severity of an
impact. This reality is recognised in the 2nd Edition of the Environmental
Institute of Australia and New Zealand’s (EIANZ) guidelines for ecological
impact assessment in New Zealand when they recognise that:
‘In practice, most forms of impact management have commonly been
collectively termed ‘mitigation’ or represented in a comprehensive ‘mitigation
package’.10

247.

As discussed in my S42A Report, the use of ‘minimise’ instead of ‘mitigate’ is
also in line with international best practice, being the term used by the Business
and Biodiversity Offsets Programme (BBOP).11 Moreover, it is the term used
by the New Zealand Government in their national offsetting guidance:
“Prior to considering a biodiversity offset for a specific project it is necessary
to address adverse effects on site by:
•

First avoiding or preventing impacts from occurring

•

Where avoidance is not reasonably practicable, impacts should be
minimised

10

Roper-Lindsay, J., Fuller, S.A., Hooson, S., Sanders, M.D., Ussher, G.T. 2018. Ecological impact
assessment: EIANZ guidelines for use in New Zealand: terrestrial and freshwater ecosystems. 2nd edition,
p. 92. It was also recognised in the 1st Edition.
11
Business and Biodiversity Offsets Programme (BBOP). 2013. To No Net Loss and Beyond: An
Overview of the Business and Biodiversity Offsets Programme (BBOP), Washington, D.C.
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•

Rehabilitating and restoring on-site biodiversity from temporary impacts
associated with the activity”12

248.

In her primary legal submissions for Hearing Stream 5, Ms Kerry Anderson
states that the legal difference between minimise and mitigate is that:
‘…minimise is to make (something) as small or as insignificant as possible
while mitigate is to reduce, lessen, or decrease’ (refer to the definitions in her
Appendix 1).

249.

My view is that this further emphasises the benefit of using minimise rather
than mitigate, as it encourages plan users to seek to reduce adverse effects as
far as practicable before moving to remedy for effects that have been incurred.
This is in line with a precautionary approach to effects management and with
the intention of plan drafters to require consent applicants to take a step-wise
approach that encourages the consideration of best practice impact
management methods at each step of the mitigation hierarchy.

250.

As stated above, Ms Foster’s primary concern with the use of ‘minimise’
instead of ‘mitigate’ is that it may limit the forms of mitigation considered.
However, I cannot think of a situation in which a consent applicant would not
entertain a particular form of mitigation (e.g., treatment of wastewater
discharges, erosion and sediment control) for this reason. Minimisation of
adverse effects on site is, after all, what mitigation is fundamentally intended to
do.

251.

Ms Foster’s contention that this would prevent the use of environmental
compensation is incorrect. Environmental compensation is not a form of
mitigation and should never be interpreted as such. That is made very clear
both by the BBOP 13 and the EIANZ guidelines for ecological impact

12

New Zealand Government. 2014. Guidance on good practice biodiversity offsetting in New Zealand, p.
18, emphasis mine.
13
Business and Biodiversity Offsets Programme (BBOP). 2013. To No Net Loss and Beyond: An
Overview of the Business and Biodiversity Offsets Programme (BBOP), Washington, D.C., p. 3.
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assessment in NZ. 14 Environmental compensation sits at the bottom of the
effects management hierarchy – after biodiversity offsetting – because it is the
least preferable approach to effects management.
252.

Consideration of environmental compensation is provided for under RMA
s104(1)(ab) but any application to do so should clearly delineate actions to
compensate from those to offset or mitigate. Again, this is because
compensation actions do not balance biodiversity gains with biodiversity losses
and generally carry the greatest uncertainty for biodiversity outcomes. They
produce a gain, but one that is not related to what is lost.

253.

For these reasons, I continue to recommend my amendments to reorder and use
the term ‘minimise’ in the mitigation hierarchies set out in Policies P32, P41
and P45.

No-net loss
254.

Ms Foster considers that it is appropriate for the proposed Plan to provide for
offsetting (and the ‘no-net-loss’ approach) as an option, but should not direct or
imply that it is required, or is the only outcome allowed, or that it will be
determinative of consent in all cases. She suggests an amendment to explicitly
provide for, but not require, offsetting to achieve no net loss.
(d) where residual adverse effects remain, allowing an applicant to propose the
use of biodiversity offsets may be required.

Response - No net loss
255.

I agree that the suggested wording in Policy P41 is too directive. I suggest a
new wording that aligns with RMA s104(1)(ab), acknowledging that an offset
may not be required by a consenting authority, but may be proposed or agreed
to by a consent applicant.

14

Roper-Lindsay, J., Fuller, S.A., Hooson, S., Sanders, M.D., Ussher, G.T. 2018. Ecological impact
assessment: EIANZ guidelines for use in New Zealand: terrestrial and freshwater ecosystems. 2nd edition,
pp. 88-95.
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Recommendation - No net loss
256.

Amend Policy P41 to read:
(d) where residual adverse effects remain, the use of biodiversity offsets may
be required proposed or agreed to by an applicant.

Restriction of offsetting to biodiversity
257.

CentrePort and KiwiRail support Policies P32 and P41 as notified but consider
that offsetting should not be restricted to biodiversity and seek the deletion of
the word “biodiversity”. Mr Daysh states that;
“While I agree to some extent with the Officer that the focus of any offset, once
you have exhausted the “avoid, remedy or mitigate” components of the
cascade, should be on biodiversity, I do not agree with the Officers’ view that
this should necessarily be an absolute. Firstly offsetting should be considered
on the basis of location. With landholdings that are limited it may not be
possible for a biodiversity offset of scale to be provided on land adjoining the
coast that is controlled by the applicant. An applicant may therefore have to
rely on other (usually public) agencies, to identify opportunities and make them
available. At the end of the day I do not see that this is a significant issue but
do prefer the use of just the word “offset”.

258.

Ms Wratt also questions addition of the term ‘biodiversity’ to Policy P32.

259.

Policies P32 and P41 apply specifically to effects on biodiversity, ecosystem
health (the primary determinant of which is healthy biodiversity) and mahinga
kai (a subset of biodiversity). I therefore consider it appropriate for the redress
of residual adverse effects directed by these policies to be specific to
biodiversity.

260.

The proposed Plan contains a definition for ‘offset’ and a definition for
‘biodiversity offset’. This is because the design and implementation of
biodiversity offsets is guided by a substantial national and international
literature on their use. This literature is specific to biodiversity offsetting and it
is not appropriate for it to be used to determine or evaluate other nonbiodiversity offsets.
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261.

Mr Daysh contends that there is a potential need to use public land to
implement offsetting. I agree that this may be the case in some circumstances
but do not see the relevance to the use of ‘offset’ in place of ‘biodiversity
offset’ in these policies.

Level of adverse effects to be managed
262.

Ms Kelly (Fertiliser Association) considers that Policies P32, P39 and P41
should be amended to ensure that all effects, not just significant adverse
effects, are addressed, otherwise there is a gap in the policy framework in
terms of determining whether proposals are contrary to the direction of the
proposed Plan. She also considers that the use of terminology should be
consistent; in her opinion the use of the word ‘significant’ is more appropriate
than ‘more than minor’ effects.

263.

Ms Kelly also considers that Policy P32 should be amended for clarity. It reads
as if only significant effects are to be avoided (clause (a) of Policy P32:
avoiding significant effects) but then clause (b) (as recommended by the
Officer) states ‘where adverse effects cannot be avoided’, assumingly meaning
that any adverse effect cannot be avoided. The Policy then requires the
minimisation and remediation of adverse effects, presumably meaning all
adverse effects. Ms Kelly considers that the Policy should set out the process
for avoiding, minimising and remediating significant adverse effects and
separately set out the process for managing all other adverse effects. She
requests an additional clause so that:
(d)

264.

all other effects shall be avoided, minimised or remediated on site, and

Ms Whitney considers that Policy P41(d) should only consider offsetting for
more than minor residual adverse effects to reflect the policy direction within
the policy relating to more than minor adverse effects in clauses a) to c). She
also requests the removal of the last sentence of Policy P41 which stipulates
when an activity is not appropriate as such consideration is appropriate at the
consenting stage when all the effects (both positive and adverse) are able to be
assessed in a comprehensive and integrated manner. The pre-determination in
the policy is not supported.
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265.

Mr Kyle (WIAL) generally supports Policy P41 but is concerned that the
policy applies a ‘more than minor adverse effects’ threshold. In his opinion the
“policy should focus on achieving outcomes whereby significant adverse
effects are avoided, and other adverse effects are avoided, remedied or
mitigated.”

Response - Level of adverse effects to be managed
266.

As discussed in my Section 42A Report, and supported by Ms Foster, as the
resources addressed by Policy P41 are matters of national importance under
section 6 of the RMA, any unmitigated residual adverse effects are likely to be
significantly adverse, by virtue of these resources themselves being so
significant. Therefore I do not support the insertion of the clause ‘more than
minor’ as requested by Ms Whitney.

267.

I note that there was some (understandable) confusion as to my
recommendations regarding the term ‘significant’ in Policy P32 clauses (a), (b)
and (c), as the redline version incorrectly shows this term being deleted in all
three clauses. The correct version is shown in the tracked change version
attached as Appendix B. I consider that the concerns raised by Ms Foster and
Ms Wratt regarding deletion of this term, will be addressed by this correction.

Provision for NZCPS Policy 11
268.

Ms Cooper recommends minor additional amendments to Policy P41 to ensure
that all species and habitats in the CMA as identified in the Schedules of the
proposed Plan are subject to the protections afforded them by Policy 11 of the
NZCPS. Thus she recommends addition of P40(c) (being natural wetlands). I
also note that P40(b) (indigenous bird habitats) may also have a coastal
component and should therefore also be included.
“…If the ecosystem or habitat cannot be avoided, (except for those ecosystems
and habitats identified in Policy P40(b), (c) and (d) which are managed by
Policy P39A..”.

Should the policy framework provide for compensation?
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269.

When the proposed Plan was notified there was no express provision in the
RMA for offsetting and compensation, but the Courts allowed consideration of
these as a positive effect under s104(1)(c). However, both offsetting and
compensation are now specifically provided for in s104(1)(ab) of the RMA.

270.

Mr Anderson considers that an additional clause should be added to Policy P32
(similar to the last clause in Policy P41) to indicate that compensation is
generally inappropriate (paragraphs 4-13 of his submissions). He considers that
it would be beneficial to include a definition for compensation in the proposed
Plan (but is uncertain of scope). I have reviewed the submissions and consider
there is no scope in submissions to include a definition for compensation in the
proposed Plan.

271.

Ms Wratt (WWL) requests clarity that environmental offsetting is not the same
as environmental compensation.

Response – Compensation
272.

Whilst I agree with Mr Anderson and Ms Wratt that it would be useful to
include a definition for compensation in the proposed Plan, or to provide
clarity that offsetting is not the same as compensation I have reviewed the
submissions and consider there is no scope for either change.

273.

There is considerable caselaw which can be relied upon which clearly sets out
that environmental offsetting is not the same an environmental compensation.
The fact that s104(1)(ab) provides for both of these matters to be given regard
also provides some clarity.

Recommendations – Compensation
274.

No changes.

Definition – Biodiversity Offset
275.

Ms Allan (GBC Winstone) supported the submission of NZTA (Submission
146/026) in relation to the definition of “Biodiversity Offset” which sought to
remove the mention of ‘no net loss’ in the definition and substitute a ‘more
balanced’ description of the offset principle. Winstone continues to seek that
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outcome, as otherwise this sets up a fundamental problem in terms of the
RMA.
276.

Ms Foster supports the proposed definition of ‘biodiversity offset’ as set out in
my section 42A report as she considers that it clarifies that, where used, the
objective of offsetting should be ‘no net loss’ and that this is appropriate.

277.

Ms Wratt agrees that ‘the present authoritative view is that offsetting is
separate from mitigation’. Her suggested amendments to the definition align
with those proposed in my s42A Report.

278.

FFNZ does not agree with the amendments to biodiversity offset. They
consider that offsets should be able to be offered by an applicant, rather than
being required by Council.

Response – Biodiversity Offsetting
279.

No net loss is one of the internationally recognised principles of biodiversity
offsetting as recognised by the BBOP. 15 The requirement of no net loss, or
preferably a net gain, is central to the definition of biodiversity offsetting.16
That is, in other words, fundamentally what biodiversity offsetting is. For this
reason, I oppose the suggested removal of no net loss from the definition of
biodiversity offset.

280.

I agree that the term ‘offset’ is used in different ways in the RMA, and indeed
it is used in different ways in the proposed Plan too. That is why a specific
definition for ‘biodiversity offsetting’ was included in the proposed Plan – to
distinguish it from ‘offsetting’ per se. It is important not to conflate the two
terms.

15

Business and Biodiversity Offsets Programme (BBOP). 2013. To No Net Loss and Beyond: An
Overview of the Business and Biodiversity Offsets Programme (BBOP), Washington, D.C.
16
Biodiversity offsets are “measurable conservation outcomes resulting from actions designed to
compensate for significant residual adverse biodiversity impacts arising from project development after
appropriate prevention and mitigation measures have been taken. The goal of biodiversity offsets is to
achieve no net loss and preferably a net gain of biodiversity on the ground” (BBOP, 2009, p. 15,
emphasis mine).
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281.

In response to FFNZ’s submission, I have elsewhere suggested amendments to
reflect the request to ensure that offsets are offered by an applicant, not
required by Council.

Recommendations – Biodiversity Offsetting
282.

No change

Definition – Biodiversity Mitigation
283.

Ms Foster considers it problematic that the proposed definition for
‘biodiversity mitigation’ includes ‘avoidance’ as a means of mitigation. She
considers that this conflates mitigation with avoidance. As an alternative to the
proposed definition for ‘biodiversity mitigation’ she proposes a new definition
that aligns with the accepted legal definition. However, she also suggests that
no definition may be preferable.

284.

Ms Foster correctly notes that ‘mitigation’ has rarely been defined in RMA
plans. As already discussed, this is why there is so much ambiguity and
confusion around use of the term. The definition set out in the S42A Report:
Wetlands and Biodiversity seeks to reduce this confusion by clearly stating
how mitigation is interpreted in the context of the plan.

285.

As already discussed, the interpretation of ‘mitigation’ used in the plan is the
one most commonly used throughout the industry. That is, a definition that
uses mitigation to encompass all the steps in the mitigation hierarchy – avoid,
minimise, and remedy. For clarity, this interpretation, and the hierarchy that
underpins it, is replicated in the definition of biodiversity mitigation, in
Policies 32 and 41, and in Schedule G1. This helps to make it clear how the
term ‘mitigation’ is to be used in the proposed Plan, and to reinforce the
sequential nature of the steps identified.

286.

Mr Fuller appreciates the intent of the new definition for biodiversity
mitigation and in principle, is not opposed to clarifying the difference between
mitigation and offsetting in line with the distinction between the concepts made
by the Courts. However, he considers that the separate definition as currently
worded is likely to cause confusion. This is particularly so given the use of
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avoidance, remediation and mitigation, which are three distinct responses to
adverse environmental effects under the RMA, as concepts under a definition
of “mitigation”.
287.

Mr Fuller suggests combining the concepts of “biodiversity mitigation” and
“biodiversity offset” under one definition of “biodiversity mitigation”. This
would allow biodiversity offsetting to be seen as part of, and following on from
the biodiversity mitigation hierarchy that includes three forms of mitigation
(avoid, minimise and remedy).

288.

In my opinion, Mr Fuller has misunderstood the point of having separate
definitions which is to make it clear that the steps of biodiversity mitigation
should be independent from the offering of biodiversity offsets. Mitigation is to
alleviate or moderate the severity of an effect at a site. On the other hand,
offsets generate biodiversity gains outside of the site that has been affected.
The RMA recognises this distinction and differentiates between mitigation of
adverse effects caused by an activity for which resource consent is being
sought, and positive effects offered by the applicant as an offset to adverse
effects caused by the proposed activity.

289.

FFNZ does not agree with the s42A recommendations for a new definition
(biodiversity mitigation) including the reference to a “hierarchy”.

Recommendations - Definition for Biodiversity Mitigation
290.

No change to the definition for biodiversity mitigation.

Schedule G
291.

In my S42 Report, relying on the advice of Dr Steer, I recommended separating
Schedule G into two parts to provide greater clarity about the difference
between biodiversity mitigation and biodiversity offsetting. This separation is
supported by Ms Foster, Ms Pascall, Ms Anton and Mr Anderson.

292.

Ms Allan considers that provision of guidance as generally provided in
Schedule G is appropriate as part of a plan. However, she raises a number of
concerns with Schedule G which are addressed under the relevant clauses.
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293.

Ms Wratt raises a number of concerns with Schedule G, in particular she does
not support the inclusion of a schedule to manage mitigation measures as she
considers that all RMA practitioners are familiar with this and it does not
warrant a special description. She also raises a number of other issues that I
consider have been addressed adequately in the discussion in my s42A report
and elsewhere in this Right of Reply.

294.

While I agree that this not a new concept, the reality is that mitigation is often
poorly implemented, with practitioners frequently moving straight to offering
an offset, rather than working sequentially through the steps of avoid, minimise
and remedy adverse effects. The aim of Schedule G1 is to clarify and direct a
principled approach to mitigation in line with the principled approach to
offsetting.

Amendments to specific clauses in Schedule G
Schedule G1- Principles for mitigation
295.

Ms Foster disagrees with the wording in Schedule G1 part 3 (‘Landscape
context’) which limits mitigation to actions at the same location to where an
effect was caused. However, she provides no justification for this.

296.

I consider it necessary to limit mitigation actions to those that occur at the same
location to the activity that caused them. This is supported by case law. For
example, the High Court in the Escarpment Mine decision decided that
mitigation must address effects ‘at the point of impact’.17

297.

For the reasons set out above, I do not recommend any changes to Schedule G1
as set out in the S42A report: Wetlands and Biodiversity.

Schedule G2 – Principles for offsetting
Schedule G2(2) ‘Limits to what can be offset’.

17

Royal Forest and Bird Protection Society of New Zealand v Buller District Council and West Coast
Regional Council and others, [2013] NZHC 1346, Fogarty J.
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298.

Mr Fuller disagrees with the circumstances in which offsetting would be
considered inappropriate, these being in areas with threatened species or
ecosystems, naturally uncommon ecosystems, and where the methods or
expertise for implementing the offset are too uncertain.

299.

I note that the intention of the schedule wording was not to prevent the
consideration of offsetting in the circumstances that are specified. The intent
was to identify circumstances where it would be inappropriate to consider the
use of an offset if that offset was projected to not redress the anticipated
residual adverse effects of the activity. The intention, in other words, was to
specify circumstances in which a requirement of no net loss or net gain would
be mandatory because of the irreplaceability or vulnerability of the biodiversity
affected. To address the concerns raised by Mr Fuller I suggest the following
amendment to G2(2):
‘Consideration of biodiversity offsetting is inappropriate when an activity has
the potential to is anticipated to cause residual adverse effects on an area after
an offset has been implemented where: …

Schedule G2(6) ‘No net biodiversity loss’
300.

Mr Anderson requests review of the grammar to make it clear that
“preferentially” relates to the site.

301.

Mr Fuller believes that the ‘definition’ for a biodiversity offset in G2(6) does
not provide for a situation where there is a net loss of biodiversity. However,
he does not provide a justification for this statement. He simply notes that a
motorway he has been involved with in the region could not have proceeded if
offsets were defined so as to ensure no net loss or a net gain of biodiversity.

302.

I note that my intention with this schedule was not to ensure that motorways
could be developed. That said, I disagree that the schedule as worded would
necessarily prevent such developments. It would direct that activities would
need to ensure no net loss or a net gain in biodiversity in order to be considered
as an offset. If a proposed activity does not meet these requirements it would
be considered a form of environmental compensation – a lower step in the
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effects management hierarchy. Failing to meet the requirements of a
biodiversity offset would highlight to decision makers the significant
consequences of the activity but not categorically preclude it.
303.

Mr Fuller disagrees with the requirement in G2(6) to provide an explicit
calculation of loss and gain to demonstrate how no net loss or net gain will be
achieved by the proposed offset. He considers this too onerous as there have
been previous disputes about the biodiversity offset models used.

304.

I strongly reject this line of argument. The intention of this wording is simply
to require resource consent applicants to provide a clear calculation of loss and
gain to justify their proposal. For example, if an applicant removes one hectare
of wetland of a specified type, how many hectares of that wetland type will
they need to recreate? Without such information it would be impossible for
consent officers to determine if no net loss or net gain is achievable.

305.

The fact that there is contention over offset calculations only illustrates their
complexity. That they can be difficult, however, is no argument against their
use. It simply points to the need for appropriate expertise in their formulation.

306.

The difficulties of these calculations are likely to be scale-dependent. For
smaller projects with less diverse biodiversity assemblages, offset calculations
can often rely on more straightforward calculations. For large projects working
with complex systems, this will likely not be the case. The challenge of
undertaking the calculation will therefore be justifiably commensurate with the
complexity of the biodiversity at stake.

307.

Ms Allan requests the removal of the principle of no net loss from Schedule
G2. She contends that the term ‘offset’ is used variously in the RMA, in no
cases implying that no net loss is necessary.

308.

I oppose Ms Allan’s request and refer to my discussion in paragraphs279-280
above. It is important to note that the requirement of no net loss does not imply
no net loss of biodiversity in all circumstances. Rather, under Policy 32 consent
applicants are required only to consider the use of biodiversity offsets and even
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then, only in relation to significant residual adverse effect, not all residual
adverse effects.
309.

Policy 41, as amended, is more restrictive, indicating that consent applicants
‘may be required’ 18 to use biodiversity offsets to redress residual adverse
effects. However, it must be recognised that this policy relates only to the
consideration of adverse effects on sites with significant indigenous
biodiversity values. In my view, it is appropriate to set a higher standard for
effects management for the minority of areas in the region that have especially
high biodiversity values.

310.

Ms Allan notes that no net loss is not specified as a requirement in the
proposed Plan at a policy level. However, one of the objectives of the proposed
Plan (Objective 35) is that ecosystems and habitats with significant indigenous
biodiversity values are protected and restored. In my view, ‘protection’ and
‘restoration’ (neither of which appear to permit further losses) of these sites
ultimately requires no net loss of biodiversity.

Recommendations to Schedule G1 and G2
311.

Recommended changes to Schedule G2 are set out in paragraph 299 above.

Questions from the Panel during Hearing Stream 5
312.

During the Hearing the Panel asked for clarification of the following:
a. Why is the mitigation hierarchy included in the proposed Plan – what is its
purpose and how does it interact with the other policies? Is it a mandatory
requirement in the policy - does it only apply to residual effects and is it all
effects or just significant effects?

313.

The mitigation hierarchy is an internationally recognised approach to managing
effects on biodiversity. It ensures that those undertaking development, or other
activities that may cause harm to biodiversity, follow a sequential,
precautionary approach that directs: first, preventing harm (avoid), second,

18

Note: I have suggested softening this wording in response to a request from another submitter above.
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reducing harm (minimise), and third, making good on harm that is inflicted
(remedy). This is explained further in the s42A report: Wetlands and
Biodiversity (paragraphs 411-415). The policies that direct the use of the
mitigation hierarchy (P32, P41 and P45) are also identified and discussed in
those paragraphs.
314.

Under the proposed Plan it is mandatory for resource consent applicants to
apply the mitigation hierarchy when developing an application for resource
consent. However, none of these policies direct that all adverse effects must be
avoided, minimised or remedied. Policy P32 applies only to ‘significant’
adverse effects and policies P41 and P45 to ‘more than minor’ adverse effects.
All policies accept that, in many cases, not all adverse effects will be able to be
avoided, minimised or remedied. The hierarchy directs only that there is a
preference for avoidance over minimisation, and minimisation over
remediation. This is simply the precautionary principle put into practice.

315.

After avoiding, minimising and remedying, residual adverse effects may still
remain. Under Policy P32, it is appropriate to consider the use of biodiversity
offsetting to redress any significant residual adverse effects. Under Policy P41,
it is appropriate to consider the use of biodiversity offsetting to redress any
residual adverse effects. Generally, the level of effects that must be redressed
are commensurable with the value of the biodiversity affected.
b. Is there a hierarchy in the RMA and does it allow for a no-effects regime?
Does the mitigation hierarchy apply only to biodiversity or to all effects?

316.

There is no mitigation hierarchy in the RMA. However, the use of a hierarchy
is supported by the Environment Court. This is reflected in the legal
submissions of Ms Kerry Anderson (paragraphs 13-16).

317.

The mitigation hierarchy applies only to effects on biodiversity values. This is
also supported in Ms Anderson’s legal submissions (paragraphs 9-12).
c.

Is Schedule G necessary? Is it really a policy by default? Does it need to be
so prescriptive? Should the Plan instead rely on national guidance or
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internal practical guidance? Is reference to guidance outside of the plan
legal?
318.

Schedule G is necessary to provide clarity to consent applicants and council
officers on how to design and implement appropriate forms of biodiversity
mitigation and biodiversity offsetting. There is a range of information available
on how to undertake both mitigation and offsetting, some of it conflicting, and
it is therefore appropriate to be clear about how these activities are to be
interpreted in the context of the proposed Plan. The prescriptions provided in
Schedule G1 and G2 are in line with best practice and internationally
recognised principles.
d. How is offsetting under RMA s104 different, if at all? It is optional there but
not optional in the Plan?

319.

Biodiversity offsetting is an effects management tool that it is appropriate to
consider using under both RMA s104 and the proposed Plan.
e.

320.

This question is addressed in paragraphs 283-289 above.
f.

321.

Is there support for the new definition for ‘biodiversity mitigation’?

Does the proposed Plan allow for compensation and does it need to?
This question is addressed in paragraphs 272-273 above.

Method M20A
Background
322.

In my S42A report I recommend new Method M20A to signal the Council’s
commitment to identifying NZCPS Policy 11 site, habitats and ecosystems in
the region’s CMA. This new method is supported by Ms Cooper (MOC), Ms
Wratt (WW) and Mr Falloon (FFNZ), as they consider it will give clarity as to
where policies and rules will apply.

Matters arising during the Hearing
323.

Mr Falloon requests amendments to Method M20A to widen the method to
identify the distribution and abundance of threatened and at risk indigenous
fish species within the region to support identification of restoration priorities,
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and identify and characterise the distribution, extent, condition and tenure
(public/private/covenant) of wetland types within the region to support
identification of restoration priorities.
324.

Ms Cooper requests a timeframe be added to this method so that it does not
become an open-ended commitment; she recommends that it be complete by
the end of 2019.

Response
325.

The focus of Method M20A is to identify sites in the CMA that meet the
specific criteria of the NZCPS. I consider that this is a significant task in itself
and that it is unhelpful to broaden its scope. In response to Mr Falloon, I
consider that my recommended changes to Method M20 in this Right of Reply,
so that Council will work with landowners to help to identify wetland type,
wetland boundaries and appropriate management, should help satisfy this
request. I also note that Council is continually updating its data bases for
matters such as freshwater fisheries, regardless of whether there are specific
methods in the proposed Plan.

326.

I do not recommend the addition of a timeframe to Method M20A. The
Council is currently carrying out a scoping exercise, in consultation with the
Minister of Conservation, as background to initiating this work. Timeframes
for the completion of this work will need to be developed as part of Council’s
long-term plan.

327.

Further to my original recommendation, I consider that it would be appropriate
to broaden the list of parties that Council will work with in carrying out this
study, with specific inclusion of iwi. I consider that this addition is a minor
change that can be made relying on clause 16(2) of the First Schedule to the
RMA.

Recommendation
328.

I recommend the following amendments to proposed new Method M20A:
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Method M20A Coastal Sites that meet NZCPS Policy 11
Wellington Regional Council will work with the Department of Conservation, territorial
local authorities, iwi and other parties as appropriate to:
(a)

identify sites in the coastal marine area or coastal environment within the region
that meet the criteria set out in the New Zealand Coastal Policy Statement Policy
11, and

(b)

produce a regional list of these sites for inclusion in the Plan by plan change or
variation.

Issue 6. Managing sites with significant values (Policies P39-43)
6.1 Policy P40 Ecosystems and habitats with significant
indigenous biodiversity values
Background
329.

In my s42A report I recommended no changes to Policy P40.

330.

The notified version of Policy P40 is as follows:
Policy P40: Ecosystems and habitats with significant indigenous
biodiversity values
Protect and restore the following ecosystems and habitats with significant
indigenous biodiversity values:
(a)

the rivers and lakes with significant indigenous ecosystems identified in
Schedule F1 (rivers/lakes), and

(b)

the habitats for indigenous birds identified in Schedule F2 (bird habitats),
and

(c)

significant natural wetlands, including the significant natural
wetlands identified in Schedule F3 (significant wetlands), and

(d)

the ecosystems and habitat-types with significant indigenous biodiversity
values in the coastal marine area identified in Schedule F4 (coastal sites)
and Schedule F5 (coastal habitats).

Matters arising during the hearing
331.

Mr Daysh (CentrePort and KiwiRail) requests that Policy P40 be redrafted to
read “Protect and restore Manage the values of the following ecosystems and
habitats with significant indigenous biodiversity values:…” The reasoning for
this is that Mr Daysh is of the opinion that an otherwise beneficial proposal
with more than minor adverse effects could not be consented under s104(D) of
the Act as a non-complying activity as it would both need to protect the values
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and restore them. Mr Daysh considers this to be “even more important due to
the suite of rules that make developments with more than minor adverse effects
a non-complying activity.”
332.

Mr Kyle (WIAL) raises similar concern in regards to Policy P40 as he
considers it to be ‘very limiting’ due to its direction to protect. He notes again
that the Airport has significant coastal bird habitat on three sides.

333.

Mr Falloon (FFNZ) reiterates the Federated Farmers submission to replace
‘protect’ with ‘maintain’ and to amend clause (c) to remove the words
‘significant natural wetlands, including’…

334.

Ms Whitney requests addition of ‘where appropriate’ to the restore aspect of
Policy P40.

335.

The policy direction for significant indigenous biodiversity is RPS Policies 23,
24, 19 and 47. Policy 19 requires “protect”, and Policy 24 requires “protect”
from inappropriate subdivision, use and development, and Policy 47 sets out a
framework for determining whether the proposed activity is inappropriate. Ms
Wratt states that she cannot find support from the higher level planning
documents for the directive to “restore” and she requests the following
amendments to Policy P40:
Protect and restore the following ecosystems and habitats with significant
indigenous biodiversity values from inappropriate use and development of:
(a) …

336.

Mr Wratt (WWL) reiterates Wellington Water Ltd original submission
expressing concerned that Schedule F1, which is subject to Policy P40, does
not identify which parts of urban streams are piped, which leads to the
assumption that all stated values are true for the entire length of water body.
Ms Wratt (WWL) also considers that Policy P40 is not likely to be correct for
some values, for example, indigenous bird habitat. This would not necessarily
be an issue, except that the Policy contains the words “restore” which will not
be possible in respect of all freshwater ecosystems that have been piped in the
context of urban Wellington. The submission considered the policy framework
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needs to recognise the difference between piped and natural streams within
Schedule F1. Piped stream provisions should allow for the ongoing
maintenance, operation and upgrade of regionally significant infrastructure
without the requirement to restore.
337.

Ms Wratt (WWL) also supports a finer level of mapping to identify those
stretches of rivers (in particular) that contain values that qualify them as
ecosystems and habitats with significant indigenous biodiversity values. It is
highly unlikely that the piped urban streams will have the same values as more
natural stretches of streams.

Response
338.

In this section I address what is the appropriate policy direction for ecosystems
and habitats with significant biodiversity values in respect of Policy P40. The
implications of the combination of policies seeking protection and noncomplying activity rules and whether there is a consenting pathway are
addressed under the Section titled ‘New Issue’ starting at paragraph 139 above.

339.

In response to the evidence questioning the strength of Policy P40, I noted that
the policy direction to ‘protect and restore’ is directed by the higher order
planning documents, in particular Section 6(c) of the RMA, Objective 1 and
Policy 11 of the NZCPS, and Objective 16 and Policy 24 of the RPS. I
acknowledge that Policy 24 of the RPS creates some potential confusion given
that it sets a direction to “protect ecosystems and habitats with significant
values from inappropriate subdivision, use and development”. However, in my
opinion the overriding direction from the higher order planning documents
(RMA, NZCPS and RPS) when considered together is to protect and restore. I
recommend no changes to the policy direction set in Policy P40.

340.

In response to Ms Wratt’s (WWL) concern that Policy P40 includes piped
streams, I reiterate my comments in my s42A report (paragraph 531, page
153). Piped sections of a stream or river still contribute to the values of the
overall river ecosystem and impacts on these areas need to be managed.
Resource consent applications are assessed with regard to the context within
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which they are carried out, so the mix of modified and natural system will be
part of the substantive assessment.
Recommendation
341.

The only change I recommend to Policy P40 is consequential to the
recommendations made with respect of the definitions for natural wetland and
significant natural wetland as discussed in Issue 1.

342.

The amended wording of Policy P40 is as follows:
Policy P40: Ecosystems and habitats with significant indigenous
biodiversity values
Protect and restore the following ecosystems and habitats with significant
indigenous biodiversity values:
(a) the rivers and lakes with significant indigenous ecosystems identified in
Schedule F1 (rivers/lakes), and
(b)

the habitats for indigenous birds identified in Schedule F2 (bird habitats),
and

(c)

the habitats for indigenous birds identified in Schedule F2 (bird habitats),
and

(d)

significant natural wetlands, including the significant natural
wetlands identified in Schedule F3 (identified significant natural
wetlands), and

(e)

the ecosystems and habitat-types with significant indigenous biodiversity
values in the coastal marine area identified in Schedule F4 (coastal sites)
and Schedule F5 (coastal habitats).

Note All natural wetlands in the Wellington Region are considered to be significant
natural wetlands as they meet at least two of the criteria listed in Policy 23 of
the Regional Policy Statement 2013 for identifying indigenous ecosystems and
habitats

with

significant

indigenous

biodiversity

values;

being

representativeness and rarity.
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6.2 Policy P42: Protecting and restoring ecosystems and
habitats with significant indigenous biodiversity values
Background
343.

In my S42A Report I recommended no changes to Policy P42.

344.

The notified version of Policy P42 reads as follows:
Policy P42: Protecting and restoring ecosystems and habitats with
significant indigenous biodiversity values
In order to protect the ecosystems and habitats with significant indigenous
biodiversity values identified in Policy P40, particular regard shall be given to
managing the adverse effects of use and development in surrounding areas on
physical, chemical and biological processes to:
(a)

maintain ecological connections within and between these habitats, or

(b)

provide for the enhancement of ecological connectivity between
fragmented habitats through biodiversity offsets, and

(c)

provide adequate buffers around ecosystems and habitats with significant
indigenous biodiversity values, and

(d)

avoid cumulative adverse effects on, and the incremental loss of the
values of these ecosystems and habitats.

Matters arising during the hearing
345.

Ms Kelly (FANZ) is concerned with the use of the phrase ‘in surrounding
areas’ in Policy P42 and requests deletion of this policy. It is unclear if this
means ‘in close proximity to’ or ‘adjacent’ or if it includes much wider areas.
Policy 42 has the potential to lead to significant constraints on activities
beyond ecosystems and habitats with significant indigenous biodiversity
values. If buffers are required around such ecosystems to avoid the loss of
these areas or, corridors are required between areas, this can be addressed
through offsetting or provided for under Policy P31.

346.

Mr Kyle (WIAL) requests deletion of Policy P42 as he considers that it is not
necessary as the matters are addressed by other policies for managing sites with
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significant biodiversity values, namely policies P40 and P41. Ms Dewar
supports deletion of Policy P42 as she considered it lacks specificity and would
reduce duplication.
347.

Ms Wratt (WWL) considers it problematic that Policy P42 refers to
“surrounding areas”. This is not defined as an area and provides no certainty to
users of the plan as to how widespread the applicability of this policy is. There
is a mismatch between the rules which apply to the extent of the area mapped
and identified in Schedule F1 (rivers/lakes), Schedule F2 (bird habitats), and
Schedule F3 (significant wetlands), and the policy which could potentially
relate well beyond the schedules areas. Ms Wratt goes on to suggests deleting
clause (c) as she cannot see how it would work in reality. For example if an
infrastructure operator is undertaking works in the bed of a stream identified in
Schedule F1, it would be ultra vires the Act to impose a condition requiring
buffers on land for which they have no ownership or control. She supports the
following amendments:
In order to protect the ecosystems and habitats with significant indigenous
biodiversity values identified in Policy P40 Schedule F1 (rivers/lakes),
Schedule F2 (bird habitats), and Schedule F3 (significant wetlands), particular
regard shall be given to managing the adverse effects of use and development
in surrounding areas on physical, chemical and biological processes to:
(a) maintain ecological connections within and between these habitats, or
(b) provide for the enhancement of enhancing ecological connectivity between
fragmented habitats through biodiversity offsets, and
(c) provide adequate buffers around ecosystems and habitats with significant
indigenous biodiversity values, and
(d c) avoid cumulative adverse effects on, and the incremental loss of the
values of these ecosystems and habitats.

Response
348.

In response to the evidence presented on Policy P42 I reiterate my comments in
my s42A report (paragraph 566 to 567, pages 160 to 161) that Policy P42 is
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critical to the health of significant sites recognising the strong influence of
surrounding land use. I do not consider that it is possible to provide a definition
for surrounding area or adequate buffer as this will vary depending on the
characteristics of the water body and the activities being carried.
349.

Additionally, I do not consider that Policy P42 duplicates policies P40 or P41
as Policy P42 is targeted at managing the adverse effects of use and
development in surrounding areas.

350.

In regards to Ms Wratt’s concern that the policy is mismatched and ultra vires:
The intention of this policy is to manage the adverse effects of activities that
may impact upon identified significant sites. I do not consider this to be ultra
vires.

Recommendation
351.

I recommend no changes to Policy P42.

6.3 Policy P43: Restoration and management plans and
definition for restoration management plan
Background
352.

In my S42A report (paragraphs 577 to 579, pages 163) I recommended the
following changes to Policy P43:
Policy P43: Wetland Rrestoration and management plans
Restoration activities that have more than minor adverse effects on
ecosystems and habitats with significant indigenous biodiversity values
identified in Schedule F (indigenous biodiversity) are appropriate if they are
undertaken as part of a wetland restoration management plan.

Matters arising during the hearing and response
353.

Mr Falloon (FFNZ) is of the opinion that Policy P43 should be amended to
indicate that a restoration management plan (RMP) is prepared in partnership
with the Council. I note that the Federated Farmers submission supported
Policy P43 as notified and sought no additional changes to this policy.

354.

I agree that it is preferable for restoration management plans to be prepared in
partnership with the Council. The Council actively encourages and supports
this through the Council’s Wetlands Programme. However, some landowners
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may wish to prepare their own restoration management plan and, while these
plans need to be approved by the Council in order to be used to manage
activities under Rule R106, this is not precluded by the proposed Plan. For
these reasons, I recommend no change to Policy P43.
Recommendation
355.

No change to Policy P43

Issue 7. Wetland activity rules
Background
356.

In my s42A report I recommended a number of minor changes to the wetland
activity rules to provide clarification and the addition of a new rule so that any
new structure in a Schedule C site is a Restricted Discretionary Activity.

General
357.

FFNZ seeks an enabling rule framework, Permitted Activities with less and
clearer conditions and the deletion of a number of wetland activity rules.

358.

Mr Jensen considers that restoration should be simple for landowners and that
Rules R107- R110 set the bar too high and potentially reduce the likelihood of
landowners implementing RMPs. He also requests a new rule to provide for
access to parts of a site that may be denied by the presence of a natural,
significant or outstanding wetland.

359.

As discussed in my S42A Report, wetlands are the rarest and most-at-risk
ecosystems in the Wellington Region. There are very few activities that are
appropriate to be carried out within a wetland environment and, in my opinion,
the strong approach taken by the rules in the proposed Plan to manage
activities within these ecosystems is appropriate. As discussed under Issue 1,
Council has an active and well supported Wetlands Programme that encourages
and supports landowners to carry out restoration. Rule R106 provides for
restoration that is carried out in accordance with a restoration management plan
to be a controlled activity, with discretion to waive any consent fees.

360.

Ms Whitney considers that a reference to the NESETA should be inserted to
highlight to plan users that the NESETA applies to the operation, maintenance,
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upgrade, relocation or removal of existing National Grid transmission lines
within wetlands that are considered ‘land’. Ms Whitney accepts that ‘a
reference is not an imperative, but considers that it would be helpful to
highlight to plan users the relationships that exists between the NESETA and
plan rules, noting the proposed Plan provisions cannot be more onerous or
lenient than the NESETA’.
361.

While I consider that there is limited harm from adding a reference to the
NESETA, as NES provisions have primacy over provisions in the proposed
Plan, I do not consider that it is necessary nor in my view effective or efficient
to repeat all of the provisions of the many NES’ in the provisions of the
proposed Plan and I therefore do not recommend such an amendment.

Recommendations
362.

No changes.

Section 5.5.2 Wetland General Conditions
5.5.2 General Condition (c) Removal of machinery from a wetland every
night
363.

Mr Wilson (Fish and Game) requests deletion of the requirement to remove all
machinery from a wetland overnight, or on completion of the activity. He
considers that this requirement does not appear to be linked to any actual
measurable effect of machinery being left in a wetland while works are taking
place and prevents cost-effective wetland management that involves
machinery.

364.

Ms Whitney (Transpower) also opposes this condition, given the impracticality
of removing machinery each night. She considers this requirement could cause
more damage with increased daily movements to and from the wetland.

365.

The Wetland General Conditions apply only to permitted activity rules R104
and R105, which are restricted to small-scale activities and the use of handheld machinery. Given the sensitivity of wetland environments I do not
consider that it is unreasonable to require the removal of all equipment and
materials to the edge of a wetland on a daily basis. It would be very difficult to
enforce alternative time periods and it is important to ensure that any
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equipment and materials are not left indefinitely within the wetland system. For
this reason, I do not recommend any amendment to this condition.
Recommendation: 5.5.2 General Condition (c)
366.

No further amendments to 5.5.2(c).

5.5.2 General Condition (d) Fish passage
367.

Mr Anderson (Forest & Bird) requests that the qualifier on fish passage
included in Policy P31(f) and (g) “except where this is required for the
protection of indigenous fish and koura populations” is included in the
Wetlands 5.5.2(d) and Beds of Lakes and Rivers 5.5.4(d) general conditions to
recognise that fish passage is not a universal positive.

368.

I do not agree with the need to add this qualifier to general condition (d) as this
clause refers to maintaining fish passage while designing, installing and
maintaining structures and carrying out these activities. It does not require that
fish passage is restored, which is when I consider that it would be appropriate
to qualify this as requested by Mr Anderson.

369.

Ms Wratt seeks an exclusion to condition (f) to enable temporary restriction of
fish passage due to maintenance or construction works for regionally
significant infrastructure, particularly necessary for flood protection (except for
works to clear damage and debris after a storm event).

370.

I note that this has already been provided by the amendments recommended in
my S42A Report: Wetlands and Biodiversity as shown below in red.
(e) structures are designed, installed and maintained, and activities
are carried out in a manner to ensure that fish passage is maintained
at all times, unless a temporary restriction of no more than 48 hours
is required for construction or maintenance activities, and

371.

For these reasons I recommend no further change to this condition (5.5.2 (e) in
the S42A redline).
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5.5.2 General Condition (e) Inanga spawning
372.

Ms Petrove seeks that the inanga exclusion period is extended to run from 1
January to 31 May (rather than from 1 March – 31 May) to allow any
vegetation that has been disturbed to re-establish prior to the peak spawning
period, thereby increasing the likelihood of egg survival and spawning success.
Ms Petrove states that a period of at least two months prior to the peak
spawning period should provide sufficient vegetation recovery time if
disturbance/degradation occurs. She also notes the importance of avoiding
further loss of inanga which has a conservation status of ‘At Risk, Declining’.

373.

Mr Perrie, in his Right of Reply Evidence (Appendix F), agrees that a longer
exclusion period is required to ensure that riparian vegetation has a chance to
re-establish to allow for the survival and successful development of inanga
eggs.

374.

While five months may seem like a significant period for an exclusion to the
permitted activity rule, I note that the extent of inanga spawning habitat across
the region is very limited, being generally restricted to the reach of tidal
influence (Refer to Map 14, Appendix 2 of Mr Perrie’s Right of Reply
Evidence).

375.

For these reasons I recommend an amendment to condition (e) so that it refers
to the period 1 January to 31 May.

376.

Mr Wilson seeks the deletion of the restriction on works in wetlands during the
inanga spawning season, as he considers that this could prevent any
management activities taking place during the most appropriate maintenance
periods, which are during summer, and which is also the time when volunteers
undertake wetland work prior to the gamebird season. He also considers that it
is not clear how the likely scale of the works affects inanga spawning habitat
as, usually, works in wetlands are seeking to maintain vegetation suitable for
inanga spawning, or, removing sediment to ensure more open water for fish
passage.

377.

Mr Perrie addresses these points in his Right of Reply evidence. He notes the
very limited extent of inanga spawning habitat in the region and, as this habitat
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is restricted to areas of tidal influence, the fact that there are only a small
number of wetlands that are subject to this exclusion period (refer to Map 14 as
above). He reiterates the importance of ensuring that activities do not
compromise inanga spawning, particularly given their conservation status of
“At Risk-Declining”. For these reasons I do not recommend any further
amendment to this condition.
Recommendation: 5.5.4 General Condition (e) - inanga spawning
378.

Recommended amendment to Section 5.5.4 Wetlands General Conditions (e)
((f) as amended in the S42A report):
(e)(f) in any part of the natural wetland, significant natural wetland or
outstanding natural wetland with inanga spawning habitat identified in
Schedule F1b F4 (coastal sites) and Schedule F5 (coastal habitats), no bed
disturbance, diversions of water or sediment discharge shall occur between
1 January March and 31 May,

Schedule F1b: Known rivers and parts of the coastal marine area with
inanga spawning habitat
379.

In the S42A Report: Wetlands and Biodiversity, responding to a submission
from PCC (S163/114) and on the advice of Mr Perrie, I recommended that
clause (e) of Sections 5.5.2 (wetlands general conditions) and 5.5.4 (beds of
lakes and rivers general conditions) should refer to Schedule F1b and Map 14
for a list of inanga spawning sites, rather than Schedules F4 and F5. The reason
for this was that Schedule F1b provides a dedicated list of known rivers and
parts of the coastal marine areas with inanga spawning habitat, whereas
Schedule F4 (Sites with significant indigenous biodiversity values in the
coastal marine area) and Schedule F5 (Habitats with significant indigenous
biodiversity values in the coastal marine area) only identify a subset of sites.

380.

Subsequently it has been brought to my attention that there are a number of
sites listed in Schedule F4 that were not included in Schedule F1b. I asked Mr
Perrie to carry out a review of the three schedules (F1b, F4 and F5) to ensure
that Schedule F1b provides a comprehensive list of the inanga spawning sites
already identified. Mr Perrie reports on this in his Right of Reply Evidence
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(refer to Appendix F). He has identified seven sites listed in Schedule F4 that
should also be cross-referenced in Schedule F1b.
381.

Mr Perrie also noted that the following naming conventions used in Schedule
F1b lack clarity and he suggests some minor modifications to better identify
several sites (changes should also be made to Map 14: Known rivers and parts
of the coastal marine area with inanga spawning habitat (Schedule F1b to
reflect these changes)):

382.

Modify Lake Onoke to “Lake Onoke and Ruamāhanga River” because the very
lower part of the Ruamāhanga River that leads into Lake Onoke is a reach of
tidal influence that is currently listed in Schedule F1 as inanga spawning
habitat.

383.

Modify Lake Pounui Stream to “Pounui Lagoon/Lake Pounui Stream” to better
reflect the habitat where inanga spawning is currently taking place.

384.

Modify Porirua Stream to “Porirua and Kenepuru Streams”. The Kenepuru
Stream is a tributary of the Porirua Stream and it discharges into the Porirua
Stream in the reach of tidal influence. Inanga spawning is recorded from both
the Porirua and Kenepuru Streams and they should both be clearly identified in
Schedule F1b to avoid any chance for confusion as to what reach/stream is
considered significant/known in the future.

Recommendation: Schedule F1b: Known rivers and parts of the coastal marine
area with inanga spawning habitat
385.

Add the tidal reaches of the following rivers to Schedule F1b and Map 14
(Note that these are not new listings but more accurate names to reflect the
scheduled area):
Awhea River, Kaiwharawhara Stream, Kaiwhata Stream, Ngakauau Stream,
Okau Stream, Waiwhetu Stream, Wharemauku Stream

386.

Make the following amendments to the names used in Schedule F1b and Map
14:
Lake Onoke and Ruamāhanga River
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Pounui Lagoon/Lake Pounui Stream
Porirua and Kenepuru Streams

Rule R104 Structures in natural wetlands and significant
natural wetlands
387.

Ms Whitney (Transpower) seeks either a new permitted activity rule for
existing structures in all wetlands or an amendment to Rule R104 to include
‘ongoing use, maintenance, repair, addition…’. It is her opinion that RMA
s20A(2) means existing structures will otherwise require resource consent as a
discretionary activity once the proposed Plan becomes operative as the use
would contravene Rule R107.

388.

Legal advice on this matter is as follows. Whether section 20A will apply and
consent is required for existing structures will depend on where the structures
are located.

389.

If the structure is on land - where section 9 applies, use of the structure is
allowed unless the proposed Plan says otherwise, therefore existing structures
do not need to be explicitly permitted. For transmissions lines, Regulation 5 of
the NESETA provides for the ‘operation of an existing transmission line’ as a
permitted activity. ‘Operation’ is defined to include ‘the use of the transmission
line to convey electricity’ and the definition of ‘transmissions line’ includes
structures associated with them. Therefore, for transmission line structures no
specific permitted activity is required in the proposed Plan (although other
structures not covered by an NES might).

390.

If the structure is in the CMA - section 12(2) provides that no person may
occupy the CMA unless expressly allowed in a NES or rule in a regional
coastal plan. Where a wetland is in the CMA, the occupation of that land by a
structure would either require consent, or specific authorisation in the regional
coastal plan. For transmissions lines, Regulation 5 of the NESETA provides for
the ‘operation of an existing transmission line’ as a permitted activity.
‘Operation’ is defined to include ‘the use of the transmission line to convey
electricity’ and the definition of ‘transmissions line’ includes structures
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associated with them. So for transmission line structures no specific permitted
activity is required in the proposed Plan (but other structures not covered by an
NES might). Regulation 4 of the NESETA specifically states the NES applies
to occupation of the CMA.
391.

If the structure is in a bed or a lake or river - section 13 of the RMA concerns
restrictions on certain uses of beds of lakes and rivers and states that no person
may ‘use any structure in, over, under or over the bed of a river unless
expressly allowed by a NES, or a rule in a regional plan.’ Therefore, unless
there is a rule allowing the use of structures then consent would be required. If
no permitted activity for these structures is provided in the proposed Plan then
section 20A is likely to apply (an applicant would need to show it was lawfully
established, and the effects are the same or similar in character, intensity and
scale). If it wasn’t lawfully established then the structures were always
unlawful, and that position has not changed. The NESETA will not apply here
as it only applies to ‘use of land’ (and occupation of the CMA) and ‘land’ is
defined to exclude beds of lakes and rivers when it is in a NES.

392.

Therefore, it is only the use of transmission structures in wetlands that are
within the beds of lakes or rivers that are not provided for.

As such I

recommend an amendment to Rule R104 to provide for the use of existing
lawful structures.

393.

Ms Whitney (Transpower) seeks deletion of R104(f) restricting activities to
hand-held machinery within all natural wetlands. She considers that having to
comply with the general conditions in Section 5.5.2 is sufficient to control any
adverse effects. This will allow local authorities to use some larger machinery
for maintenance and repair where necessary.

394.

Wetlands are fragile environments – the intent of restricting the use of
machinery to hand-held machinery is to limit the potential risk of adverse
effects associated with the activities provided for in Rule R105 (which include,
for example, the maintenance or replacement of existing structures which could
potentially involve heavy machinery, deposition to create stable working
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platforms and trenching to name a few). The general conditions do provide
some measure of control but, in my opinion, it is inappropriate to provide for
the otherwise unfettered use of larger machinery to carry out these sort of
activities without assessment of the potential effects.
395.

Mr le Marquand accepts that wetlands are fragile environments and should be
protected from inappropriate development, especially activities involving
vehicles and heavy machinery. However, he notes the requirement on
electricity operators to comply with the Electricity (Hazards from Trees)
Regulations 2003. Vegetation that grows too close to an existing electric line
could result in a flashover and not only cause a power outage but result in a fire
and associated broader loss of values for that wetland. He considers that it is
appropriate to enable activities like vegetation trimming with hand held
machinery in and around existing infrastructure where the disturbance will be
minimal. He notes that Rules R104 and R105 permit the use of hand held
machinery in relation to structures in wetlands and pest plant control and
considers that it would be reasonable that a similar approach is taken in relation
to vegetation trimming associated with maintenance of existing infrastructure.

396.

I agree with Mr le Marquand that provision for this scale of activity to enable
the maintenance of regionally significant infrastructure is justified so long as it
meets the conditions of Rule R104 and I recommend an amendment
accordingly.

Recommendation
397.

Add the following to Rule R104:
The use, maintenance, repair, addition, alteration, or replacement (like for like)
of an existing lawful structure or existing lawful regionally significant
infrastructure, including associated vegetation removal, and the placement of
…
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Rule R104A - Structures in natural wetlands and significant natural
wetlands within a sites identified in Schedule C (mana whenua) –
restricted discretionary
398.

Mr Wilson is opposed to proposed new Rule R104A as he considers that it
would prevent the building or replacement of maimai and requests replacement
of this rule with a general rule that permits all structures under 10m2. He
considers that because landowner permission will always be required to
construct structures on the bed of a wetland, the imposition of a restricted
discretionary rule is overly onerous on an activity that has less than minor
impact on the wetland.

399.

I set out the rationale for new Rule R104A in my S42A Report: Wetlands and
Biodiversity at paragraphs 664-665). In my opinion, landowner permission will
not necessarily take into consideration the effect of a structure (albeit a small
structure) on the relationship of iwi with the significant values of the scheduled
site. For these reasons, I continue to recommend my original recommendation.

Rule R105 - Planting and pest plant control in natural wetlands, significant
natural wetlands and outstanding natural wetlands
(f) Appropriate plants
400.

The Panel asked what information is available so that people know what plants
are typical of the area and wetland type?

401.

The Council has a list of wetland plant species that are appropriate for the
wetlands of the Wellington Region and is developing further guidance that is
focussed on wetland type which will be made available on Council’s website
later this year. As discussed under Issue 1, Council has an active and wellfunded Wetlands Programme supported by staff in the biodiversity, land
management and environmental science departments who are available to
provide site-specific advice.

(g) Pest plant species
402.

Dr Gerbeaux (MOC) is concerned with the proposed change to Rule R105(g)
which removes the concept of ‘pest plants’. This is because he has concerns
related to the perceived invasive status of raupō (Typha australis) in the lower
North Island. The current wording would allow raupō to be removed in areas
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where it can contribute as habitat to some threatened species (such as bittern),
in areas where it may not have been present historically.
403.

I have discussed this with Dr Crisp and while she is sympathetic to Dr
Gerbeaux’s concerns, she considers that a case can be made that raupō is
typical of wetlands in the Wellington Region and that there is no further case to
answer. In my opinion the amended wording recommended in my S42A report
is more helpful than reverting to the as notified text. I also note that the
Minister of Conservation, in the original submission, requested clarification of
the word “appropriate”. I also note that the Council is currently developing
guidance specifying what wetland plants are typical of the area and wetland
type (as referenced in R105(f)), and what pest plant species are not typical of
the area and wetland type and are appropriate to be removed from, or
controlled within, a wetland. For these reasons, I recommend no change from
the S42A amendment.

(i) and (j) aerial spraying of agrichemicals and hand-held machinery
404.

Mr Havell (on behalf of the Minster of Conservation) considers that the aerial
application of agrichemicals undertaken in accordance with EPA permissions
under section 95A the HSNO Act, manufacturer instructions, and in
accordance with NZS8409:2004, will limit spray drift and that Rule R105(i)
and (j) should therefore be deleted or only apply where a risk management plan
(such as a spray plan based upon NZS8409:2004 or wetland restoration
management plan) has not been developed or followed.

405.

Mr Havell notes that in difficult and sensitive areas aerial application will have
less impact on fragile vegetation than the use of hand-held machinery, which
can cause damage to fragile vegetation through trampling. He considers that Dr
Crisp’s comments, and the retention of clauses (i) and (j) in Rule R105, do not
take into account improvements in the use of aerial spraying technologies such
as small aerial spray units, i.e. drones. In large-scale management operations,
he considers that agrichemicals permitted for use in wetlands are most likely to
indirectly affect bird and other species populations through habitat collapse
rather than direct toxicity effects. In his view, balancing biodiversity values
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such as exotic-dominated vegetation versus fauna values is best managed
through wetland restoration management plans.
406.

Mr Havell supports the permitted use of agrichemicals in wetlands in
conjunction with a spray plan /environmental assessment and risk management
plan, and compliance with EPA permissions and conditions. He requests that
the wording of clause (h) could be altered to reflect EPA terminology, that is
“into and over” water rather than “surface” water.

407.

I have discussed these amendments with Dr Crisp, and Mr Denton who
addressed the use of agrichemicals in Hearing Stream 2. They agree with that
requested amendment to refer to “into and over” water is appropriate. They
also agree with Mr Havell that the aerial application of agrichemicals within a
wetland can be appropriately managed as part of a wetland restoration
management plan. I note that I have provided for this in my s42A
recommendations relating to Rule R106, with my recommendation to add “the
use of aerial spraying” as a Matter of control.

408.

However, neither Dr Crisp nor Mr Denton support providing for aerial spraying
as part of a permitted activity, due to the risk of adverse effects associated with
this activity. They do not agree with Mr Havell that EPA permissions under
section 95A of the HSNO Act, use in accordance with manufacturer
instructions, and in accordance with NZS8409:2004, will limit spray drift. It is
their experience that aerial spraying can often be poorly executed and they note
that there are many people who do not have the expertise of the Department of
Conservation who would be able to carry out this activity under a permitted
activity rule. For these reasons I consider that providing for aerial spraying as a
permitted activity in natural wetlands is inappropriate. I note that, as well as
developing Wetland Restoration Management Plans to manage aerial
spraying within a wetland, it may be efficient for the Department of
Conservation to consider applying for a global consent to provide for aerial
spraying within wetlands in the region.
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Rule R106 Restoration Management Plan
409.

Waa Rata is concerned at the extra approval process for Rule R106 which they
consider is ‘buried’ in Schedule F3a. The submitter requests removal of
barriers to preparing RMPs when the desire is to encourage them; thus removal
of the requirement for a RMP to be approved by Council.

410.

Wetland restoration management plans are used in the proposed Plan to enable
activities that would otherwise require discretionary or non-complying resource
consent. As wetlands are rare and sensitive ecosystems, restoration activities
need to be carefully considered and planned on a site-by-site basis. For
example, activities such as adjusting water levels need to be carefully
considered, not just for the benefits to the wetlands, but also the potential
effects on neighbouring properties. For these reasons, I consider that it is
appropriate for wetland restoration management plans to require Council
approval. I do note that landowners wishing to prepare these plans are well
supported, with advice and often funding, through Council’s Wetlands
Programme.

Rule R107: Activities in natural wetlands and significant natural
wetlands – discretionary activity
411.

Ms Whitney opposes the recommended amendment to Rule R107(a), which
was made to provide clarity, as she considers it introduces uncertainty. I agree
with the concerns raised by Ms Whitney and agree but rather than adopt her
alternative amendment I recommend reverting to the original wording.

Recommended Change to Rule R107:
412.

Amend Rule R107(a) as follows:
(a) the placement of new structures with a footprint of 10m2 or greater for the
purpose of hunting and recreation (including maimai and jetties) and all
other structures that do not meet the conditions of Rule R104 with a
footprint of 10m2 or greater for the purpose of hunting and recreation
(including maimai and jetties) and all other structures,..
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Rule R108 Activities in natural wetlands and significant natural
wetlands
413.

Ms Whitney notes that while Rule R108 would appear to relate specifically to
activities within a natural wetlands or significant natural wetland, when reading
the accompanying conditions, it appears that any “take, use, damming or
diverting water into, or from the natural wetland or significant natural wetland”
is a non-complying activity. As such, any take or use of water from a
waterbody that feeds into a wetland is a non-complying activity, regardless of
the scale of the activity, proximity to the wetland, or nature of effect.
Clarification is sought as to whether this is the intent of the rule. If this is the
intent, it is opposed given there is no scale or parameters provided to the water
take, or use. For example, would a water take from a stream that feeds into a
natural wetland 1km away trigger the noncomplying rule? In this respect, I
note that water takes from or within 50m of a natural wetland (as a condition
under R136), are a discretionary activity under Rule R142 and are therefore
managed. Such a condition could be applied to Rule R108.

414.

Ms Whitney’s suggested changes to Rule R108 are:
(a) take, use, damming or diverting water into, within, or from the natural
wetland or significant natural wetland, alternatively
(b) take, use, damming or diverting water into, within, or from, 50m of the
natural wetland or significant natural wetland.

Response
415.

I partly agree with Ms Whitney that the non-complying activity for the ‘take
and use’ of water should be restricted so that it applies within 50m of a
wetland. This is consistent with the approach taken in Section 5.6.2 Take and
Use of water, and specifically permitted activity ‘Rule R136 Take and use of
water’ which permits the take and use of water (subject to conditions) within
50m of a natural wetland.

I recommend an amendment to Rule R108

accordingly and consider the activity of taking and using water beyond 50m of
a wetland would be considered under Rules R136, R141 or R142.
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416.

I consider that damming or diversion of water should remain unfettered by this
set-back as damming and diversion of water into, within or from a wetland
could have significant adverse effects on wetlands hydrology and functioning
and as such it is appropriate that this be the subject of the resource consent
process.

Recommended Change to Rule R108
417.

Amend Rule R108 as follows:
(a)

take, use damming or diverting water into, within or from the natural
wetland or significant natural wetland, or the take and use of water
within 50m of the significant natural wetland,

Rule R110: Activities in outstanding natural wetlands – non-complying activity
418.

Ms Whitney (SWDC/MDC and Transpower) raises the same concern with
respect to “take, use, damming or diverting of water” into a wetland as raised
above in Rule R108. The same response applies here as for Rule R108 above
and I recommend an amendment accordingly.

419.

Ms Whitney seeks that activities and structures in outstanding natural wetlands
associated with RSI, including reclamation and the discharge of stormwater,
are a discretionary activity under Rule R109.

420.

As noted in my S42A Report, the activities addressed under Rule R110 are
non-complying, consistent with the strong objective and policy direction to
protect outstanding water bodies and their values. It is anticipated that activities
to be undertaken within an outstanding natural wetland will be addressed by
their restoration management plan.

421.

With respect to regionally significant infrastructure, all of the activities
addressed have a high risk of adversely affecting the outstanding values of
these ecosystems. Rule R110 does not prohibit these activities, but sets a strong
test (unless the effects of the activities are no more than minor), which will
assess their appropriateness within the context of the objectives and policies of
the proposed Plan. I continue to consider that this is appropriate given the
outstanding nature of these water bodies.
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Recommendation Rule R110
420.

Amend Rule R110 as follows:
(b)

take, use damming or diverting water into, within or from the
outstanding natural wetland, or the take and use of water within 50m
of the outstanding natural wetland,

Method M21: Fish Passage
422.

Mr Falloon reiterates the original FFNZ submission and seeks that clause (b) is
amended to “providing training and guidance to landowners and managers
including on design or retro-fitting of culverts and river crossing structures”
and in clause (c) priority areas are named.

423.

The Minister of Conservation generally supported Method M21, but requested
amendment to refer to the role of the Department of Conservation in relation to
fish passage, and to ensure that the Department be involved in the
determination of priority areas to restoring fish passage and to ensure a focus
on priority areas, while retaining the general direction to restore fish passage.
Ms Cooper seeks the following amendment to Method M21(c) :
(c) identifying priority areas for restoring fish passage in consultation with key
stakeholders (including the Department of Conservation) and restoring fish
passage in these areas as a priority areas.

424.

I agree with both of these requests. I consider that the change requested by Ms
Cooper will contribute to meeting the concerns of FFNZ and I recommend
amendments accordingly.

Recommendation Method M21: Fish Passage
425.

Amend Method M21 as follows:
Wellington Regional Council will support the maintenance and restoration of
fish passage in the region by:
(a) developing and providing information on fish passage, and
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(b) providing training and guidance to landowners and managers, including on
design or retro-fitting of culverts and river crossing structures, and

(c) identifying priority areas for restoring fish passage in consultation with key
stakeholders (including the Department of Conservation and landowners)
and restoring fish passage in these areas as a priority areas.

Issue 8. Schedule A: Outstanding Water Bodies
General
426.

Mr Falloon reiterates the NZFF request to delete Schedule A and all references
to outstanding waterbodies in the rules pending a future plan change in
accordance with Method M7.

427.

FFNZ introduces no new argument and therefore my response as in paragraph
781 of my S42A: Wetlands and Biodiversity stands and I recommend no
change.

Taupō Swamp Complex
428.
In my s42A Report: Wetlands and Biodiversity, I accepted the submission of
the QEII Trust to elevate the Taupō Swamp Complex from an ‘Identified
significant natural wetland’, listed in Schedule F3 in the proposed Plan, to an
‘Outstanding natural wetland’, listed in Schedule A3. This recommendation
relied on the advice of Dr Crisp that Taupō Swamp Complex meets the RPS
criteria to be recognised as an Outstanding natural wetland, as it is both
‘Highly Representative’ and has ‘High Rarity’ values (refer to paragraphs 814815 and Appendix H in the s42A Report: Wetlands and Biodiversity).
429.

The Taupō Swamp Complex comprises:


The main body of the wetland, owned by QEII (29.72 ha), and including
the northern part of the Plimmerton Domain, owned by PCC (6.09 ha).



Two arms to the west of the main trunk railway: The Track Wetland (0.73
ha, owned by PCC) and Botha Wetland (0.70 ha privately owned).



Three arms to the east of the state highway: (2.33 ha, 0.81 ha, and 3.31 ha
– all privately owned).
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Matters arising during the hearing
430.

During QEII Trust’s presentation at Hearing Stream 5, the Panel requested
clarification of the boundaries of the wetland area to be upgraded to
Outstanding.

Response
431.

The Trust has provided supplementary written legal submissions to confirm
that their submission referred to the entire Taupō Swamp Complex. I also
confirm that this is what was assessed by Dr Crisp and included in her primary
evidence. For the avoidance of any doubt, I recommend that the entire Taupō
Swamp Complex as assessed using the RPS criteria and as shown in Appendix
H – Map 1 is removed from Schedule F3 and added to Schedule A3, with the
wetland to be shown on Map 1 and the Council’s online web map viewer
(GIS).

Add sites to Schedule A: Outstanding water bodies
Background
432.

Rangitāne o Wairarapa requested the addition of 15 water bodies to Schedule
A: Outstanding water bodies. I rejected that request as I consider that including
a list of outstanding water bodies for only one iwi group is inappropriate as
there has been no robust process used to identify the criteria or process to be
used to identify these sites (refer to paragraphs 783-785 in S42A report:
Wetlands and Biodiversity). Instead, I recommended an amendment to Method
M7: Outstanding water bodies (refer to paragraph 794) that the Council work
with mana whenua to develop and apply criteria to identify water bodies with
outstanding cultural and spiritual values (which would then be added to the
Plan via a plan change or variation).

433.

There are significant implications of a water body being listed in Schedule A,
with the proposed Plan taking a strong approach to protect outstanding water
bodies and their significant values (refer to Objective O31 and Policy P39).

434.

Activities that disturb the bed of a Schedule A sites are more likely to require
resource consent and generally have a higher activity status compared to the
same activity outside a Schedule A site. Where an activity would be a
discretionary activity outside a Schedule A site, it is frequently non-complying

PAGE 128 OF 158

Section 42A Report Wetlands and biodiversity

within Schedule A sites. There are also two prohibited activity rules in section
5.5 of the proposed Plan that apply to the reclamation of outstanding wetlands
(Schedule A3) and outstanding lakes (Schedule A2). Further, in my S42A
Report: Beds of lakes and rivers, I have recommended that reclamation within
Schedule A1 sites become a prohibited activity under Rule R128, except where
necessary to enable the operation, maintenance or upgrade of regionally
significant infrastructure.
435.

Schedule A sites are also subject to higher standards in terms of the permitted
discharges to water rules in section 5.2 of the proposed Plan (considered in
Hearing Stream 4).

436.

The sites currently listed in Schedule A of the proposed Plan include:


3 rivers, all located within either forest parks or water supply protection
areas



3 lakes



14 wetlands.

Matters arising during Hearing Stream 4
437.

Mr Percy (Rangitāne o Wairarapa) considers that in order to give effect to the
NPS-FM, the proposed Plan must identify all outstanding freshwater bodies.
Mr Percy is concerned that there is no certainty about when a full list of
outstanding water bodies for the Wellington Region will be completed and
requests that either a variation to the proposed Plan is initiated now, or that the
water bodies requested be inserted in Schedule A as part of this current
Schedule 1 process. He also considers that if Schedule B sites are given the
same protection as Schedule C sites, this would provide some interim
protection of some of the sites identified.

438.

The Panel asked how many of the requested sites are already in Schedule C and
whether Rangitāne provided sufficient evidence to support all the extra sites.
The Panel requested a s32AA assessment from Mr Percy of including these
additional sites as part of this current process rather than at a later stage.

PAGE 129 OF 158

Section 42A Report Wetlands and biodiversity

439.

Mr Percy provided supplementary evidence on 27 April 2018, which includes
four sets of tables:

440.

Table 1 illustrates the effect of applying the same rules to Schedule B sites as
are currently applied to Schedule C sites in the proposed Plan.

441.

Table 2 provides references to Rangitāne cultural evidence for the following
water bodies:

442.



Ruamāhanga River and its tributaries



Wairarapa Moana



Lake Pounui



Hapua Korari



The Hidden Lakes

Table 2 also refers to the report from Caleb Royal on “Cultural Values for
Wairarapa Waterways” (November 2011), which summarises the evidential
basis for supporting Rangitāne’s request for including the following water
bodies in Schedule A:

443.



Waipoua River



Waingawa River



Kopuaranga River



Waiohine River

Table 3 illustrates the effect of recognising the Ruamāhanga River and its
tributaries, Wairarapa Moana, Lake Pounui, Hapua Korari and the Hidden
Lakes as Outstanding Waterbodies and including them in Schedule A.

444.

Table 4 provides a side-by-side comparison of the consequences of including
the relevant waterbodies in Schedule A or Schedule B.

Response
Has Rangitāne provided sufficient evidence to support all the extra sites?
445.

Mr Percy refers to Rangitāne’s cultural evidence presented during earlier
hearing streams for five of the 15 waterbodies requested to be added to
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Schedule A in its submissions. The submitter refers to Caleb Royal’s 2011
report ‘Cultural Values for Wairarapa Waterways’ for evidence to support the
inclusion of an additional four water bodies. No additional evidence is
provided for the remaining six sites.
446.

Note that there is background information available associated with the
preparation of Schedule B. Many of the sites that Rangitāne requests be added
to Schedule A are already included in Schedule B (refer to Table 3).

Costs of including 15 additional sites in Schedule A
447.

Increasing the number of Schedule A sites will increase the costs to resource
users, who will be:


more likely to require resource consent for their activities (fewer permitted
activities for Schedule A sites)



need to achieve a ‘higher standard’ as activities that would otherwise be
discretionary activities outside of Schedule A sites are frequently noncomplying in Schedule A sites. Objective O31 and the relevant policies,
such as Policy P39, set a high test for non-complying activities.



unable to apply for resource consent for reclamation, as this is a prohibited
activity in outstanding wetlands (Schedule A3) and outstanding lakes
(Schedule A2), and recommended in my S42A Report: Beds of lakes and
rivers to be prohibited in outstanding rivers (Schedule A1), except where
necessary to enable the operation, maintenance or upgrade of regionally
significant infrastructure.

448.

There are 20 sites listed in Schedule A of the proposed Plan as notified (3
rivers, 3 lakes, 14 wetlands). The Schedule A1 designation for outstanding
rivers currently applies only to defined sections of rivers (for example, Ōtaki
River upstream of the confluence with the Pukeatua River). Some of
Rangitāne’s requested sites are at a much larger scale, such as the entire
Ruamāhanga River and all its tributaries. Adding 15 additional sites,
particularly such large-scale sites, would significantly expand the scope of
Schedule A from what was notified. It is my understanding that the intent of
Schedule A was to schedule only the crème de la crème of water bodies, rather
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than capturing a large part of the region. This would have significant cost
implications for resource users.
449.

There is also an equity consideration, for two main reasons. Firstly, there is no
description of the criteria used to identify the sites Rangitāne requests to be
added to Schedule A and, given the cost implications, Council has a duty to
ensure that a robust and consistent process has been used to identify new sites
to include in this schedule. Secondly, I consider that it is inequitable to include
sites for only one iwi group ahead of the work envisaged under Method M7.

Benefits of including 15 additional sites in Schedule A
450.

The main benefit of including additional sites in Schedule A is increased
protection of the cultural values of these water bodies. I note that all of the sites
are already subject to some degree of additional consideration as they are all
listed in at least one other schedule. Table below shows all of the schedules
each of the 15 additional sites currently appear in within the proposed Plan.

451.

Parts of six of the sites are already listed in Schedule C. If the Panel accepts my
recommendation in my S42A Report: Beds of lakes and rivers to include
Schedule C sites in prohibited activity Rule R128, these six sites will be
protected from reclamation regardless of whether they are also included in
Schedule A. Reclamation outside Schedule A or Schedule C associated with
piping a stream is a non-complying activity under Rule R127.

Table 3: Requested additional sites and Schedules they are currently listed in.
Requested additional site

Schedules already listed in the proposed Plan or
recommended to be listed

Te Awa o Turanganui

Schedule F1

Te Awa o Tauanui

Schedule F1

Te Awa o Ruakokoputuna

Schedule F1, Schedule I

Te Awa o Huangarua

Schedule B19 Schedule H2, Schedule I

Te Awa Tapu o Ruamāhanga

Schedule B, Schedule C, Schedule F1, Schedule F2, Schedule F3,
Schedule H, Schedule I

19

Recommended to be added in HS1 S42A: Areas and sites with significant mana whenua values
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Te Awa o Taueru

Schedule B13, Schedule H2

Te Awa o Whangaehu

Schedule B13, Schedule F1, Schedule H2, Schedule I

Te Awa o Waingawa

Schedule B13, Schedule F1, Schedule F2, Schedule H, Schedule I

Te Awa o Waipoua

Schedule B13, Schedule C, Schedule F1, Schedule H, Schedule I

Te Awa o Waiohine

Schedule B13, Schedule C, Schedule F1, Schedule F2, Schedule H,
Schedule I

Te Awa o Kopuaranga

Schedule B13, Schedule C, Schedule F1, Schedule H2, Schedule I

Wairarapa Moana

Schedule B

Lake Pounui

(Lake Pounui Wetlands are in Schedule A3), Schedule F1

Hapua Korari

Schedule C

The Hidden Lakes

Schedule C, Schedule F3

Risks of not acting
452.

The risk of not acting is that the values associated with the 15 sites not
currently included in Schedule A could be subject to inappropriate
development. I consider this risk to be low because all of these rivers are
already listed in a site of significance. Many activities will therefore already
trigger requirement for resource consent, often as a discretionary activity which
will require a full assessment of all potential effects and can be declined.
Further, Policy P18 already provides for iwi to be informed of resource
consents relating to Schedule B sites, with recommendations in Hearing Stream
1 to recognise iwi as an affected party, and Policy P45 provides for a high level
of cultural oversight of activities within Schedule C sites, including a
requirement for a cultural impact assessment.

Risks of acting
453.

In my opinion, the main risk of acting is that sites have not been subject to a
robust process of consideration are included in Schedule A and the result is that
large areas of water bodies are subject to excessive restrictions. Given the
extent of some of the requested additions, I consider this risk to be high.

Conclusions
454.

I continue to recommend that the request of Rangitāne o Wairarapa be rejected
and Method M7 extended so that the Council works with mana whenua to
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develop and apply criteria to identify rivers and lakes with outstanding cultural
and spiritual values across the region that are then added to the proposed Plan
via a plan change or variation.
Upper Reaches of Hutt River
455.

Ms Wratt requests that the GIS maps should be amended to show that the upper
reaches of the Hutt River included in Schedule A extend to a point 20m
upstream of the Kaitoke weir.

456.

I agree that the current location of this site on Map 1 and on Council’s online
web map viewer is incorrect and recommend a correction as shown on the Map
2 in Appendix H.

Schedule A2: Lakes with outstanding indigenous ecosystem values
457.

In Issue 8 of the S42A Report: Wetlands and Biodiversity, I recommended
adding the criteria used to identify lakes with outstanding indigenous
ecosystem values to the beginning of Schedule A2. These were inadvertently
omitted from the redline text and I recommend that these be added.

Schedule A: Recommended changes
458.

Add Taupō Swamp Complex to Map 1 of the proposed Plan and to the
Council’s online web map viewer (GIS).

459.

Amend the GIS map for Schedule A1 to show the Hutt River extending to a
point 20m upstream of the Kaitoke weir.

460.

Add as a preamble to Schedule A2:
Lakes listed in Schedule A2 as having outstanding indigenous ecosystem
values meet the following criteria:


Indigenous fish diversity (habitat for six or migratory indigenous fish
species); and



Threatened fish species (habitat for nationally threated fish species).
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Issue 9. Schedule F: Ecosystems and habitats with significant
indigenous biodiversity values
Schedule F1 - General
461.

Mr Falloon reiterates the FFNZ original submission regarding amendments to
the preamble to Schedule F, the need to clarify criteria and prioritise sites in
Schedule F1, with detail to be added by the whaitua process.

462.

Mr Perrie responded to these concerns in his technical evidence for HS5:
Wetlands and Biodiversity (as reported in paragraphs 830-831 of the S42A
report). Mr Perrie stands by his comments supporting the robustness of
Schedule F1 as an appropriate list of rivers and lakes that are significant
indigenous ecosystems and his conclusion that no changes are required to this
schedule. FFNZ has provided no additional information and for these reasons, I
do not recommend any amendments.

Ngarara Stream
463.

Ms Drewitt (Maypole Environmental) requests amendment of Map 1 to show
correct boundaries for Ngarara Stream and tributaries.

464.

Mr Perrie has reviewed Ngarara Stream and its tributaries as shown on
Council’s online map viewer. He agrees that there is an inaccuracy and
recommends that this is corrected this accordingly.

Wharemauku Stream and its tributaries
465.

Kapiti Coast Airport Holdings Ltd remains concerned at the catchment-wide
approach taken by Council to the Wharemauku Stream and its tributaries and
subsequent classification of the entire stream/tributary system as having
significant ecological value, coupled with onerous policy framework, will have
a number of unreasonable consequences.

466.

Mr Perrie reviewed the appropriateness of including the Wharemauku Stream
and its tributaries in Schedule F1 for the S42A Report: Wetlands and
Biodiversity (paragraphs 852-855), confirming that this stream meets the
criteria for being classified as a “significant indigenous ecosystem”.
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Recommendations – Schedule F1
467.

Make a change to the online GIS map viewer to correctly show Ngarara
Stream.

Schedule F2c: Habitats for indigenous birds
Stony Bay and Castlepoint
468.

Ms Whitney requests amendments to the boundaries of two sites listed in F2c
(habitats for indigenous birds in the coastal marine area), being in Stony Bay,
and Castlepoint, to exclude boat launch areas.

469.

As stated in my S42A Report, the main concern of this submitter is not whether
these sites have significant values for indigenous birds, but the effect of the
rules which do not provide for boat launching within sites of significance. I
understand that in the ROR Report: Activities in the Coastal Marine Area
(under Issue 4, Section 8.2) Mr Blackman has recommended changes to Rule
R190 to explicitly provide for the launching of boats within sites of
significance. For these reasons, I do not recommend any change to the
boundaries of the Stony Bay or the Castlepoint sites in Schedule F2c.

Sites adjoining Wellington International Airport
470.

WIAL has requested removal of Schedule F2c sites located adjacent to the
Wellington Airport, including both Lyall and Evans Bays, and the adjoining
CMA. Ms Dewar and Mr Kyle submit that there is insufficient evidence to
support the categorisation of sites bounding the Airport as significant habitat
for indigenous birds. WIAL draws on technical evidence from Dr Thompson
who is of the view that the Wellington Airport sector of this coastal zone is a
highly modified habitat, consisting of imported rock material and concrete
blocks that do not support any breeding seabird or shorebird taxa. Dr
Thompson supports the removal of this section of the coastline from Schedule
F2c and considers that this would have negligible effect on indigenous birds.

471.

Mr Kyle also notes that WIAL is obliged by the Civil Aviation requirements to
implement a Wildlife Hazard management Plan and undertake bird control
activities to ensure aircraft safety. Both Mr Kyle and Ms Dewar consider that
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inclusion of this coastline has the potential to have significant constraints on
the development of the Airport due to the directive and limiting policies
associated with significant habitats.
472.

While WIAL have opposed the scheduling of these sites for their biodiversity
values, I understand that their main concern is the perceived lack of a
consenting pathway for activities within sites with significant biodiversity
values. I have addressed these concerns in the section titled “New Issue:
Combination of avoid policies and non-complying activities” (paragraph 125
on) where I conclude that the provisions of the proposed Plan do not preclude
activities within sites with significant values, but rather ensure that they are
carried out with appropriate environmental safegaurds. I note that Policy P41
states that activities in significant sites should be avoided in the first instance
and, if they cannot be avoided, then they have the opportunity to apply the
biodiversity mitigation hierarchy to manage the adverse effects.

473.

I sought advice from Dr Nikki McArthur to respond to the opposition of WIAL
to the scheduling of these sites as part of my S42A Report (refer to paragraphs
887-898). I have sought his further advice to respond to the evidence presented
by WIAL at Hearing Stream 5. Dr McArthur has advised that he considers that
the submitters have presented no new information that refutes the scientific
appropriateness of scheduling these sites and that he stands by their inclusion
in Schedule F2c. He notes that these sites were identified by an expert panel of
specialist ornithologists, which also included himself, two senior DOC
Scientists and one Birds New Zealand Council member.

474.

For all these reasons, I recommend that the bird habitat sites that adjoin
Wellington International Airport should remain within Schedule F2c.

Wellington Harbour and south coast
475.

WCC remains concerned that Schedule F2c does not include areas used by
birds within unmodified parts of the Wellington coastline, but does include
areas within the highly urbanised parts of the coastline that are then subject to a
very restrictive policy framework. WCC seeks the addition of NZ banded
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dotterel breeding sites on the south coast, supported by the evidence of Ms
Emeny.
476.

In response to WCC’s concern at the incomplete nature of Schedule F2, the
reason for this was discussed in my s42A report, relying on the evidence of Mr
Nikki McArthur. I note that the Council is currently carrying out an intensive
survey of indigenous birds around the coastline of the entire Wellington region.
Surveys are being done in 1km coastal reaches and separate surveys are being
carried out within estuaries. Wellington’s south coast will be surveyed as part
of this work this spring. Schedule F2 will be updated as a result of this work
through the next plan change or variation process being undertaken and I
consider that this should help to meet the concerns of the WCC.

477.

I do not support the view that Schedule F2c should be updated every 5 years, as
this would be a very onerous commitment for Council. However, updates to the
schedule can be made as part of ongoing plan changes as a result of new
information, including changes to the conservation status of coastal bird
species.

Wellington Harbour (Port Nicholson) – inland waters
478.

The Panel queried why Map 18 (insert) does not show the harbour as being
shaded blue, as shown in Map 18. “Wellington Harbour (Port Nicholson) –
inland waters” is listed in Schedule F2c and this should be depicted on Map 18
insert.

479.

I have reviewed this map and consider that this shading was probably omitted
because it would make it impossible to decipher the scheduled foreshore sites.
However, this should be rectified and I recommend an amendment to rectify
this (refer to Map 3 in Appendix H).

Recommended Amendments
480.

Amend Map 18 Insert to show that the “Wellington Harbour – inland waters”
are included in Schedule F2c (as shown in Map 3 Appendix H).
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Schedule F3: Identified significant natural wetlands
Henley Lakes A
481.

Ms Whitney requests clarification in the planning maps or the schedule that
Schedule F3 only applies to Henley Lakes A and not the wider wetland
network in the Henley Lakes area. She also requests further evaluation as to the
appropriateness of the including Henley Lake A within Schedule F3 as she
notes that it is not included in the Wildlands Report (2013) and that other
reports refer to them being of local, rather than regional, significance.

482.

I note that Schedule F3 specifically refers to “Henley Lake A” and not the
wider Henley Lake complex. Schedule F3 lists natural wetlands that are greater
than 0.1ha and the level of ecological significance is not a consideration. For
these reasons, I recommend no amendment to this listing.

Pylon Swamp
483.

Three significant wetlands that make up Pylon swamp on the property of David
and Michael Keeling were identified in Schedule F3 of the proposed Plan. Mr
Keeling, in his original submission, opposed the inclusion of Pylon Swamp in
Schedule F3 and raised concerns with the indicative delineated wetland
boundaries. During his presentation at the Hearing, Mr Keeling acknowledged
that the central core of Pylon Swamp was likely to be a natural wetland and, in
a following discussion with Council staff, agreed to allow Council wetland
experts access to carry out a scientific delineation of the wetland boundaries.

484.

Mr Owen Spearpoint, Council’s wetland specialist, visited Mr Keeling’s
property twice in May and June 2018 to carry out a delineation exercise. Using
a nationally-accepted delineation methodology, he concluded that, while some
of wetland areas now have man-made features in the form of fences and gates,
the topography and vegetation indicate that all three parts of the Pylon Swamp
meet the criteria for being a “natural wetland” and should therefore remain on
Schedule F3 of the proposed Plan. Mr Spearpoint has prepared new
delineations for the boundaries of these wetlands, which will be updated on
Council’s internal GIS wetlands layer.
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485.

Relying on the evidence of Mr Spearpoint, I therefore recommend that Pylon
Swamp remain within Schedule F3. As the boundaries for Schedule F3
wetlands

are

not

included

within

the

proposed

Plan,

no

further

recommendation is required.
486.

In Table 7 of my Section 42A I propose a number of name changes for
Schedule F3 wetlands to be consistent with the wetland names in the KCDC
District Plan. Mr Keeling opposes the following changes:
a) Huritini Swamp to Lake Huritini Swamp
b) Waiorongomai Road Manuka Wetland to Waiorongomai Road Mānuka
Wetland.

487.

Mr Keeling also considers that the listing for Lake Kaitawa & Keelings Bush
should read Lake Waitawa & Keelings Bush.

488.

I have discussed these names with Council’s wetland team; they agree with all
of Mr Keeling’s points and I recommend amendments accordingly.

Recommendations – Schedule F3
489.

Amend the following wetland names in Schedule F3:
i.

Lake Huritini Swamp Swamp

ii.

Waiorongomai Road Road Mānuka Wetland

iii.

Lake WKaitawa & Keelings Bush

Schedule F4: Sites of significant indigenous biodiversity in the CMA
Kaiwharawhara Stream mouth/ Estuary
490.

CentrePort Ltd (S121) continues to express concern regarding the apparent
conflict between the scheduling of the Kaiwharawhara Stream mouth and
estuary in Schedule F4 (coastal sites) and the policy framework that recognises
regionally significant infrastructure and, in particular, the Commercial Port
Area. Mr Daysh is concerned that the intersection of the port area with the
Kaiwharawhara Stream mouth and estuary site means that works that are more
intensive than maintenance and repair would be non-complying activities,
resulting in many uncertainties and risks for an otherwise appropriate
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development. He sets out a number of options to try and resolve his concerns;
one of which is to remove the Kaiwharawhara estuary from Schedule F4.
491.

Mr Daysh’s general concerns with regard to the combination of “avoid”
policies and non-complying activity status are addressed above under “New
Issue: Combination of avoid policies and non-complying activities” (paragraph
125 on). His concerns regarding the specific rules that apply to the
Kaiwharawhara Stream mouth and estuary are addressed by Mr Denton in his
Right of Reply: Management of the coastal marine area.

492.

With respect to the removal of Kaiwharawhara Stream mouth and estuary from
Schedule F4, CentrePort did not present any further evidence challenging the
scheduling of the Kaiwharawhara Stream mouth and estuary and Mr Daysh
stated at the Hearing that they no longer seek its deletion. He did however
request clarification of the boundaries defining both the CMA and the river
mouth and queried why the Kaiwharawhara Stream mouth was not included in
the planning maps 42-48 that show these boundaries for some rivers.

493.

It is my understanding that maps 42-48 only show those rivers where there has
been a negotiated agreement between the regional council and relevant parties
as to the CMA and river mouth boundaries; all of these were agreed as part of
the operative Regional Coastal Plan. In the development of the proposed Plan a
decision was made not to pursue any additional delineations for other rivers,
but rather to rely on the definition for CMA in the RMA. For the
Kaiwharawhara Stream the CMA boundary is shown as being the upstream
boundary of the Schedule F4 site (marked adjacent to Hutt Rd) and the river
mouth boundary is shown at the downstream boundary. These boundaries are
shown on Council’s GIS web viewer.
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Issue 10. Schedule I: Important trout fishery rivers and
spawning waters
Background
494.

In my s42A Report, in response to concerns raised by a number of submitters
such as FFNZ, I provided clarification of the criteria used to identify the
important trout fishery rivers and spawning water listed in Schedule I, along
with a reassessment of the rivers listed in Schedule I against these criteria. This
work relied on a technical review carried out by Dr Adam Canning, a
freshwater fisheries expert working for the Wellington Fish and Game Council,
with his evidence attached as Appendix H to the s42A Report: Wetlands and
Biodiversity. In summary, these criteria are:
Important trout fishery rivers:
A river is considered to have regionally important trout fishery values where it
has a trout population and meets at least two of the following criteria:
i)

is close to home (within 30 minutes driving from a centre of
population)

ii)

provides a wilderness experience

iii)

has a high frequency of use (at least 100 angler days for at
least one of the last three National Angler Surveys)

iv)

has a high catch rate

v)

has a high chance of catching a trophy fish (angler
motivation)..

Important trout spawning waters:
A waterbody is considered to be regionally important for trout spawning if it is
in the catchment of an important trout fishery river and has:
i)
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ii)

been identified as having suitable spawning habitat since the
year 2000.

495.

Dr Canning evaluated the rivers listed in Schedule I against these criteria and
made the following recommendations, which I accepted in my s42A Report:
a) Important trout fishery rivers: All the rivers listed in Schedule I
Important Trout Fishery Rivers meet the criteria for regional
importance and should be retained.
b) Important trout spawning waters: The following rivers do not meet
the criteria for an Important Trout Spawning Water and should
therefore be removed:

496.



Flighty’s Stream,



Pukehinau Stream,



Tauweru River, and



Whangaehu Stream.

I made several other recommendations in regard to Schedule I, including to add
8 rivers to Schedule I - Important trout fishery rivers. Unfortunately, in the
Summary of recommendations and the redline version of the s42A Report, I
incorrectly recorded that these rivers be added to Schedule I - Important trout
spawning waters. I recommend rectifying this error in this Right of Reply.

Classification of sites within Schedule I
497.

FFNZ continues to raise concerns regarding the criteria and data used to
identify Schedule I sites, for both important trout fisheries and important
spawning waters. While Ms McGruddy does express support for the inclusion
of important trout spawning habitat in the proposed Plan, she requests that the
Council review the criteria used to define significance to ensure that they are
appropriate, analyse the evidence supporting the classification of the listed
water bodies, and evaluate the costs and implications, including for stock
exclusion.
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498.

Pending completion of that analysis, FFNZ seeks that Schedule I be
restructured to show indicative priorities, and relevant rivers/reaches be located
in whaitua chapters for whaitua consideration, as follows:


Indicative regionally important trout fishery rivers: - Hutt, Ruamāhanga



Indicative locally important trout fishery rivers: - Wainuiomata, Waikanae,
Waiohine



Indicative first priority spawning reaches: - Collins, Whakatikei, Wainui,
Rahui, Catchpool, Mangatarere



Indicative second priority spawning reaches: - Maungakotukutuku, Blakes
and perhaps others based on clear evidence from spawning surveys.

499.

Longer term, FFNZ seeks the following amendments:


Trout fishery criteria for importance: >1000 angler days (average of the
last 3 National Angler Surveys (NAS).



Trout spawning criteria for importance: engage independent adviser to
propose options for identification of important spawning reaches based on
robust analysis of survey data since 2000.



S32AA: test options relative to the baseline case and costs implicated for
stock exclusion.



Schedule I: specify the agreed criteria, restructure into two tables with
clear and separate headings, specify and map the spawning reaches
identified.

500.

Ms McGruddy makes it clear (page 79 of her evidence) that her primary
concern relates to the implications of Rule R97, which requires the exclusion
of cattle (including dairy cows), farmed deer, and farmed pigs from important
trout spawning waters (as they are a Category 2 water body) by 31.07.2022.

Response
501.

As explained in the s42A Report: Wetlands and biodiversity (paragraph 955),
Schedule I was developed by the Council in collaboration with the Wellington
Fish and Game Council, drawing on a variety of surveys and their local expert
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knowledge. As set out above, a review exercise was carried out in 2017 by Dr
Canning, specifically to clarify the evaluation criteria and review the
appropriateness of rivers listed in Schedule I.

502.

I have asked Dr Canning to respond to the matters raised by FFNZ in relation
to the Schedule I criteria and review, as reported in my s42A report. His
response is attached as Appendix G. He makes the following key points:
Important trout fishery rivers


Angler days, while useful, are insufficient on their own to ascertain the
importance of trout fisheries. The dataset is based on where anglers say
they have been fishing and may not always match with where they actually
fish, many sites are not detected or appear to have low angler days because
that information was not captured by the survey. Furthermore, the value of
a single angler day can differ between rivers as rivers may be valued for
different reasons. As an example, in some cases, a river with few angler
days can be highly valued because of the solitude it provides. For these
reasons, a range of common criteria and expert judgement were used to
identify Important Trout Fisheries.



Regarding the data held by Council, the Council does not hold data on
trout populations because this is the statutory role of Wellington Fish and
Game Council, not the Wellington Regional Council.

Important trout spawning waters


The criteria for identifying trout spawning habitat are much more complex
than simply relying on the redd survey data, which incorporates an
assessment of trout presence (either the fish themselves or spawning redds).
The criteria also include an assessment of the suitability of the river as
spawning habitat (which takes into consideration attributes such as stream
substrate size, stream flow velocity and stream slope).

Implications of stock exclusion requirement
503.

Council staff have carried out a review of the length of additional river reach
that will be captured by the stock exclusion requirements of Rule R97(d)
because of the Category 2 criterion - trout spawning waters. I note that a
significant percentage of the spawning sites are located on Department of
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Conservation or regional park land (approximately 20%), and thus will not
require fencing. Furthermore, there is considerable overlap (approximately
50%) of identified spawning streams with another Category two criterion – the
lowland areas identified by Map 29 of the proposed Plan. This leaves
approximately 30% of the current spawning extent outside of national or
regional parks or Category 2 water body lowland areas.

Some of this

remaining 30% of stream length is also already fenced or has stock excluded;
however we do not have sufficient data to provide an analysis of an
approximate length. I also note that stock exclusion does not necessarily
require permanent fencing; natural barriers or temporary fencing meet the
requirements of the rule.
504.

Further to this I note that Rule R97(d) applies only to cattle (including dairy
cows), farmed deer and farmed pigs. These stock have been targeted because
they are widely recognised as being the type of livestock that are likely to
significantly impact on water bodies, including causing physical disturbance of
the banks and beds, increased erosion and sedimentation, and direct inputs of
faecal matter, nitrogen and phosphorus to surface waters. As set out in the
Section 32 Report: Livestock access, break-feeding and cultivation:


Cattle are heavy-bodied animals and their treading or access to the beds
and banks of surface waters can cause stream bank erosion, pugging
and damage to stream beds. They are also more likely to stand in the
water.



Dairy cows are generally stocked at a more intensive level than other
cattle and during the milking season they are regularly moved around
the farm, and so are likely to cross waterways more often than other
cattle in other enterprises.



Deer and pigs like to wallow and create mud holes along the banks and
in wet areas.

505.

Because of the significant risk of adverse effects caused by the access of these
animals to water bodies, including sedimentation and disturbance of gravel and
cobble streambeds, which are critical for the spawning habitat of fish and
habitat for aquatic invertebrates, in my opinion, it is totally appropriate that
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these stock should be excluded from areas identified as providing trout
spawning habitat.
506.

The changes sought by Ms McGruddy to Schedule I (as a short-term option)
represent a significant change to Schedule I as notified, including a significant
reduction in the rivers listed, as well as the introduction of a two-tier
categorisation (first and second priority reaches). I note that such an approach
is not supported by the provisions of the proposed Plan and is also unlikely to
meet Council’s obligations under the RMA s7(h) which is to have particular
regard to the protection of the habitat of trout and salmon, and not just
significant habitat.

507.

For all these reasons, and recognising the professional qualifications and
experience of Dr Canning as a freshwater fisheries expert, and the fact that he
is drawing on the collective knowledge of the Wellington Fish and Game
Council in supporting Schedule I, I recommend that Schedule I be retained,
subject to the amendments recommended within the S42A Report Wetlands
and Biodiversity and this Right of Reply, as an efficient and effective way of
working to meet Council’s obligations under RMA s7.

508.

I do note that updates to Schedule I will be made as part of ongoing plan
changes or variations, as new information is gained from processes such as
Council’s development of the Whaitua Implementation Programmes.

509.

Ms McGruddy also requests that Schedule I is divided into two tables to avoid
confusion. I agree that this would provide further clarity and certainty,
especially with respect to the application of Rule R97(d) and I recommend a
change to Schedule I to more clearly separate the two parts: Important trout
fishery rivers and Important trout spawning waters.

Recommendation
510.

Divide Schedule I into two parts as shown at the end of this Section.

Plateau Stream
511.

Ms Wratt requests that Plateau Stream be shown on the GIS map.
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512.

I note that Plateau Stream is actually shown correctly on the GIS map as a
tributary of the Ōtaki River. However, it is incorrectly shown in Schedule I as
being a tributary of the Whakatikei Stream and I therefore recommend that this
error be corrected as set out in the Recommendations below.

Papawai Stream
513.

Mr Hammond continues to question the listing of Papawai Stream as an
important trout spawning water in Schedule I. He cites various reports and
observations that generally indicate poor habitat and water quality, and low
numbers of adult trout in this stream, although he acknowledges that there is
possible trout spawning in the stream’s lower reaches.

514.

Dr Canning (Wellington Fish and Game) has reviewed the rivers included in
Schedule I and has advised that inclusion of Papawai Stream is appropriate as
it meets the relevant criteria.

514.1

Mr Perrie considers inclusion of the Papawai Stream in Schedule I in section 7
of his Right of Reply Evidence (Appendix F). He acknowledges that while this
river does have some reaches with degraded habitat and reduced water quality
that may impact on trout spawning values, nevertheless trout spawning is
known to occur in this stream, in particular the lower reaches around the
vicinity of the confluence of the Papawai Stream with Tilson’s Creek, and
down to the Ruamāhanga River.

514.2

Mr Perrie considers that the key issue appears to be whether the existing extent
of Papawai stream, as shown in Map 22, is still appropriate for spawning or
whether this should be reduced in extent to the lower reaches. He considers
that, any reduction in extent would need to rely on additional survey
information and that, until a new survey is carried out to confirm the extent of
trout spawning habitat in the Papawai stream, he recommends that Papawai
stream be retained in Schedule I.

515.

In carrying out this review, Mr Perrie noted that the Papawai Stream is
incorrectly shown on Map 22 as an important trout fishery river. He identified
several other sites shown on Map 22 as important trout fishery rivers, which

PAGE 148 OF 158

Section 42A Report Wetlands and biodiversity

should only show as important trout spawning waters. He has prepared a
corrected map and I recommend that Map 22 be updated accordingly (refer to
Appendix 4 of Mr Perrie’s ROR evidence).
Drafting error
516.

In my S42A report I recommended adding the following rivers as important
trout fishery rivers to Schedule I:
Mangaone stream; Karori stream; Kaiwharawhara stream; Korokoro stream;
Tauherenikau River; Makara Stream; Otakura stream.

517.

This was incorrectly shown in the Summary of recommended changes and in
the Redline chapter as adding these rivers to Schedule I Important trout
spawning areas. I have corrected this recommendation below and in the
attached Redline chapter.

Recommendations
518.

Make the following amendments to Schedule I:

Schedule I: Important trout fishery rivers and spawning waters
Part A: Important trout fishery rivers
Akatarawa River

Otakura Stream34

Te Awa Kairangi/Hutt River

Pakuratahi River

Huangarua River

Ruamāhanga River

Karori Stream20

Tauherenikau River34

Kaiwharawhara Stream34

Tauweru River

Kopuaranga River

Waikanae River

Korokoro Stream34

Waingawa River

Lake Kourarau34

Mangatarere Stream

Mangaone Stream34

Wainuiomata River

Mangaroa River

Waiohine River

Mangatarere Stream

Waipoua River

Makara Stream34

Waitohu Stream

Orongorongo River

Whakatikei River

Ōtaki River

20

Incorrectly shown in S42A Redline as being added to list of Important trout spawning waters
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Schedule I: Important trout fishery rivers and spawning waters
Part B: Important trout spawning waters (specific locations shown in Map 22)21
Abbotts Creek
Te Awa Kairangi/Hutt River




Pakuratahi River


Farm Creek



Rimutaka Stream

Akatarawa River


Akatarawa West



Deadwood Stream



Frances Stream



Birchville Stream



Mangaroa River





Collins Stream



Cooleys Stream



Narrow Neck Stream

Whakatikei Stream River


Wainui Stream



Flighty’s Stream22

Important trout fishery rivers and spawning waters (specific locations shown in Map 22)23



Plateau Stream

Moonshine Stream

Ōtaki River


Waiotauru River



Pukeatua Stream



Rahui Stream



Pukehinau Stream



Waitatapia Stream



Plateau Stream


Ruamāhanga River

21

An indented river is a tributary of the river above
S42A Report: Wetlands
23
An indented river is a tributary of the river above
22
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Kopuaranga River



Waipoua River







Mikimiki Stream



Te Mara Stream



Kiriwhakapapa Stream



Wakamoekau Creek

Waingawa River


Blakes Stream



Atiwhakatu Stream

Tauweru River




Kourarau/Tupurupuru Stream

Waiohine River


Mangatarere stream


Enaki Stream



Kaipatangata Stream



Beef Creek



Papawai Stream



Huangarua River

Important trout spawning waters (specific locations shown in Map 22)24


Whangaehu Stream



Ruakokoputuna River

Waikanae River


Maungakotukutuku stream

Wainuiomata River


Catchpool Stream

Issue 11. NES: Plantation Forestry regulations
Background
519.

Under the National Environmental Standards-Plantation Forestry (NES-PF),
s68(4), the permitted activity rules require earthworks, harvesting machinery,
and mechanical land preparation to be setback 5m from wetlands larger than
0.25ha. The NES-PF allow councils to have more stringent rules to protect sites
of significance identified within a regional plan and in my Section 42A Report

24

An indented river is a tributary of the river above
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(paragraph 659) I state that, in reviewing the application of these regulations,
Mr Denton has recommended that this setback should be extended to apply to
all natural wetlands. This recommendation is given effect as part of Section
5.5.2 Wetland general conditions.
Matters arising at the Hearing
520.

Mr Keeling raised concerns with the applications of these setbacks for forest
harvesting, requesting that “If such a rule is established it should not come into
effect until all the trees currently growing are harvested” as he considers that
these trees will be better harvested and removed than not.

521.

At the Hearing, the Panel noted an inconsistency between my statement in
paragraph 659 of the S42A Report and the recommendation made by Mr
Denton in paragraph 1004 which applies the forestry setbacks to Schedule F3
wetlands (Identified significant natural wetlands that are larger than 0.1ha),
rather than all natural wetlands.

Response
522.

With respect to Mr Keeling’s concerns, I note that the rules of the NES-PF
already have effect with respect to wetlands greater than 0.25ha. I also note
that this setback does not prohibit the harvesting of trees but means that any
proposal to harvest trees within closer proximity to a wetland will need to carry
out an evaluation of the potential adverse effects, with conditions applied to
ensure that the activity is carried out in such a way as to protect the values of
the wetland. Given the rarity of wetland habitats in the Wellington Region I
consider that this is appropriate.

523.

I acknowledge that there were inconsistent statements included in the Section
42A Report: Wetlands and Biodiversity with respect to application of the
wetland setbacks – this was due to a miscommunication between Mr Denton
and myself. Because all wetlands in the Wellington Region meet the criteria for
being significant indigenous ecosystems and habitats (refer discussion under
Issue 1), it is my opinion, relying on the advice of Dr Crisp, that these setbacks
should be applied to all natural wetlands, particularly as smaller wetlands are
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often more vulnerable to activities, such as those associated with afforestation,
than larger wetlands.
Recommendations on Wetlands general conditions
524.

Amend Section 5.5.2 Wetland general conditions (h) as follows:
the following setback conditions apply to Plantation Forestry activities as
covered by the Resource Management (National Environmental Standards for
Plantation) Regulations 2017:
(a) earthworks must not occur within 10m of a Schedule F3 (Identified
significant natural wetlands) site, and
(b) harvesting machinery must not be operated within 10m of a Schedule
F3(Identified significant natural wetlands) site, and
(c) mechanical land preparation must not occur within 10m of a Schedule
F3(Identified significant natural wetlands) site.
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Appendices
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Appendix A: Recommended Amendments and S32AA
Assessment
(See separate document.)

PAGE 155 OF 158

Section 42A Report Wetlands and biodiversity

Appendix B: Track change version of Plan Provisions
(See separate document.)

PAGE 156 OF 158

Section 42A Report Wetlands and biodiversity

Appendix C: Clean version of Plan Provisions
(See separate document.)
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Appendix D: PROPOSED NATURAL RESOURCES PLAN Review of WETLAND definitions and methods of identification
Prepared by Mr Jerome Wyeth, 4sight Consulting. Report dated 15 July 2018
(See separate document.)
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Appendix E: Greater Wellington Regional Council – Wetlands
Programme
(See separate document.)
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Appendix F: Statement of Right of Reply Evidence of Alton
Perrie
Technical:
a) Inanga spawning period;
b) The trout fishery and trout spawning value of the Papawai Stream.
(See separate document.)
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Appendix G: Memo from Dr Canning on behalf of Wellington
Fish and Game Council regarding Schedule I
(See separate document.)
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Appendix H: Maps in the proposed Plan
Map 1 - Taupō Swamp Complex to be added to Schedule A3
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Map 2 - Correction to Map 1, Schedule A1: Te Awa Kairangi/Hutt
River
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Map 3 - Correction to Map 18, Schedule F2c: Wellington Harbour –
inland waters

PAGE 164 OF 158

