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(b) any koiwi tangata discovered shall be handled and removed by tribal elders
responsible for the tikanga (custom) appropriate to its removal or preservation.
Site work shall recommence following consultation with Council, the Heritage
New Zealand Pouhere Taonga, Tangata whenua, and in the case of skeletal
remains, the New Zealand Police, provided that any relevant statutory
permissions have been obtained.

(c) if the consent holder discovers any feature or archaeological material that
predates 1900, or heritage material, or disturbs a previously unidentified
archaeological or heritage site, the consent holder shall without delay:

(i)  stop work within the immediate vicinity of the discovery or disturbance and;

(i) advise Council, the Heritage New Zealand Pouhere Taonga and in the
case of Maori features or materials, the Tangata whenua and if required,
shall make an application for an Archaeological Authority pursuant to the
New Zealand Pouhere Taonga Act 2014 and;

(iiiy arrange for a suitably qualified archaeologist to undertake a survey of the
site.

(d) Site work may only recommence following consultation with Council.

Protection of trees

17.  No construction works may be undertaken until, to the reasonable satisfaction of the

PRP Manager:

(a) the consent holder has appointed an arborist to supervise all work in the vicinity
of the trees and whom the PRP Manager is reasonably satisfied has the
requisite qualifications and experience in tree protection systems and
construction methodologies and ability to coordinate site works to ensure that the
tree protection methodology is correctly implemented (‘Works Arborist’);

(b) the consent holder has arranged, and given an invitation (with at least 5 working
days’ notice) to the PRP Manager's representative to attend, a pre-start meeting
to involve the site foreman and contractor for the work and the Works Arborist for
the purpose of ensuring those undertaking the works are aware of the following
matters in order to ensure compliance with Conditions 18-25:

(i)  the locations and relevant characteristics of the trees to be retained; and

(iiy the role of the Works Arborist in giving direction on matters as to the
methodology and timing of the works to ensure protection of the trees to be
retained.

that meeting has taken place; and its agreed outcomes documented (and a copy

s provided to the PRP Manager on request).




18.

19.

20.

21.

7

Prior to the commencement of construction works, a Tree Protection Management

Plan (‘TPMP’) to the satisfaction of the Works Arborist must be prepared and submitted

to the PRP Manager for approval as providing suitable methodology for the protection

from harm during construction of all trees that are to be retained including as to:

(a) enclosure of trees with protective fences including arrangements for
management of the moving of fences from time to time to protect the trees;

(b) management of the storage, emptying and disposal of materials to ensure
protection of the trees;

(¢) management on site of the movement, parking and storage of vehicles and
machinery under or in the vicinity of the driplines or in the vicinity of the root
zones of trees;

(d) avoidance as far as practicable of damage to roots including use of hand saws
or loppers, use of temporary protective material while roots are exposed, and
excavation and backfilling methodologies (including as to the use of machine
excavation and hand digging);

(e) installation of piles to minimise risk to tree roots, including arrangements for prior
probing and use of hand digging and, for significant roots (>35mm diameter)
arrangements for any necessary adjustment to the exact location of the pile;

(f)  pouring of any concrete or asphalt over any exposed roots or into any excavation
containing exposed roots, including prior coverage of exposed roots with suitable
materials to prevent contact with the concrete or asphalt.

(g) protocols for obtaining prior written approval from the Works Arborist for the

purposes of any of Conditions 21-24.

The consent holder may, at any time, prepare and submit for approval in accordance
with Condition 18 an amended TPMP. Upon the date of its approval, the amended
TPMP will supersede the prior TPMP. For the purposes of this consent, ‘TPMP’ is

deemed to include reference to any approved amended TPMP.

The TPMP must be complied with in all construction works.

No construction works may take place and no vehicle or machinery may be stored or
operated within the root zone and/or drip line of any trees except in accordance with

any prior written approval by the Works Arborist. Such approval must not be given




22.

23.

24,

25.

Prior to any works commencing in the vicinity of any tree to be retained the tree must
be surrounded by a protective fence of such materials and in such location as is

approved by the Works Arborist (‘Protective Fence’).

Within the area inside a Protective Fence, none of the following may take place
except in accordance with any prior written approval by the Works Arborist:
(a) storage, emptying or disposal of any material or rubbish;

(b)  manoeuvring or parking or storage of any vehicle or machinery.

No root > 35mm of any tree to be retained may be severed unless the Works Arborist

gives prior written approval upon being satisfied of each of the following:

(a) The root is impeding construction works; and

(b) There is no practicable alternative works that would avoid severance of the
root; and

(c} Severance of the root will not be detrimental to the health and stability of the

tree.

At the completion of construction works, the consent holder must arrange to be

provided to the PRP Manager a written report by the Works Arborist including the

following:

(a) copies of all written approvals of the Works Arborist for the purposes of any of
Conditions 19, 21, and 23;

(b) a statement by the Works Arborist concerning whether or not s/he is satisfied
that the works have been satisfactorily completed and making recommendations

as to the remediation of anything s/he considers unsatisfactory.

Traffic and site management plans

26.

Prior to commencing works on site, the consent holder must:

(a) prepare and obtain approval by the [specify relevant Council manager or
delegate] of a traffic management plan to minimise disruption, inconvenience or
delay to the parking of vehicles and the safe movement of vehicles, pedestrians
and cyclists and to manage the installation of any temporary safety barriers within
or adjacent to Roys Bay Recreation Reserve and/or the road reserve during the
construction period (‘TMP’);

prepare and obtain approval by the Council’'s Parks and Reserves Manager of a
site management plan to minimise disruption to and ensure the safe movement of

pedestrians and cyclists within the reserve during the construction period (‘SMP’).
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27.  The consent holder must comply with the approved TMP and SMP.

Engineering

General

28. All engineering works must be carried out in accordance with the Queenstown
Lakes District Council’s policies and standards, being QLDC'’s Land Development and
Subdivision Code of Practice adopted on 3rd June 2015 and subsequent

amendments to that document up to the date of issue of any resource consent.

Note: The current standards are available on Council’s website via the following link:

http://www. qlde.qovt.nz/planning/resource-consents/qgldc-land-development-and-

subdivision- code-of-practice/

Other pre-commencement engineering requirements

29, The consent holder shall provide a letter to the Principal Resource Management
Engineer at Council advising who their representative is for the design and execution
of the engineering works and construction works required in association with this
development and shall confirm that these representatives will be responsible for all
aspects of the works covered under Sections 1.7 and 1.8 of QLDC's Land
Development and Subdivision Code of Practice, in relation to this development.

30. Detailed geotechnical assessment shall be carried out by a suitably qualified and
experienced engineer to confirm the nature of materials at depth and any geotechnical
constraints which may impact on building foundation design, in accordance with the
recommendations of the GeoSolve Ltd report (dated June 2015, GeoSolve Ref:
140769). A geotechnical report containing the results of this assessment shall be
submitted to the Principal Resource Management Engineer at Council, along with a
detailed design for the building foundations and corresponding Producer Statement,

to mitigate any geotechnical constraints.

Engineering specifications, calculations and plans

31. Prior to the commencement of any works on the site the consent holder shall provide
to the Principal Resource Management Engineer at Council for review and

eeh of eertification, copies of specifications, calculations and design plans as is considered
TS '/J_,.- E
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(a) the provision of a water supply to the development. This shall include an
Acuflo GM900 as the toby valve. The costs of the connection shall be borne by
the consent holder.

(b) the provision of a foul sewer connection to the development. The costs of the
connection shall be borne by the consent holder.

(c) the stormwater outlet located on the east side of the proposed building is to be
relocated to avoid compromising the foundations of the building.

(d)  the provision of a connection from all building roof areas within the development
to the Council reticulated stormwater disposal system. The individual lateral
connections shall be designed to provide adequate drainage.

(f)  the provision of Design Certificates for all engineering works associated with this
subdivision/development submitted by a suitably qualified design professional
(for clarification this shall include all Roads, Water, Wastewater and Stormwater
reticulation). The certificates shall be in the format of the QLDC's Land

Development and Subdivision Code of Practice Schedule 1A Certificate.

32. Prior to the occupation of the building, the consent holder shall complete the following:

(a) the submission of ‘as-built’ plans and information required to detail all
engineering works completed in relation to or in association with this
subdivision/development at the consent holder's cost. This information shall be
formatted in accordance with Council’s ‘as-built’ standards and shall include all
Roads (including right of way and access lots), Water, Wastewater and
Stormwater reticulation (including private laterals and toby positions).

(b) the completion and implementation of all certified works detailed in Condition (31)
above.

(c) the consent holder shall remedy any damage to all existing road surfaces and
berms that result from work carried out for this consent.

(d) any power supply and/or telecommunications connections to the building shall be
underground from existing reticulation and in accordance with any
requirements/standards of the network provider's requirements.

(e) the flood diversion bund shall be constructed in accordance with the
recommendations made in the GeoSolve Ltd report (dated March 2015,
GeoSolve Ref: 140038).

(f) the submission of Completion Certificates from both the Contractor and
Approved Engineer for all infrastructure engineering works completed in relation

//Q\/%E‘Ei OF3 74, o orin association with this subdivision/development (for clarification this shall

include all Roads, Water, Wastewater and Stormwater reticulation). The
certificates shall be in the format of the QLDC'’s Land Development and
Subdivision Code of Practice Schedule 1B and 1C Certificate.

e
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Storage of boats and parking and storage of vehicles and Regatta Plans

33. Boats that are stored in the building may be temporarily placed outside the building in
preparation for launching or return to the building but must be stored inside the building
at all other times.:

34. If the Council’'s Parks and Reserves Manager so requests at any time prior to any regatta
that is hosted at the facility, the consent holder must prepare and submit for approval a
management plan for the parking of vehicles and storage and management of the
movement of boats to minimise disruption or inconvenience to other users of the reserve
(‘Regatta Plan’).

35. The consent holder must comply with any Regatta Plan approved under Condition 34.

36. Trailers and other vehicles must not be parked except in the adjacent Council carpark

and in accordance with any applicable Council bylaw or rule for carparking.

Annual report on community usage, fees and access

37. By the first anniversary of the commissioning of the facility and, thereafter on [an
annual basis], the consent holder must prepare and, on request, make available to the
Council a written report on:

(a) how the facility is supporting non-motorised watersports on Lake Wanaka
conducted by community groups or incorporated bodies of the Wanaka region
and ad hoc or seasonal visitors to the Wanaka region; and

(b) how the facility is enabling general public participation in non-motorised
watersports including youth participation; and

(c) what fee charging and access arrangements are being applied for usage of the

facility.

Dispiay and publication of fees and access rules
38. The consent holder must ensure that up-to-date information as to the fees
charges and access rules is available to users of the facility and the public:

(a) by pamphlets that can be picked up from the facility; and
(b) through the Council’'s website or such other website as the General Manager,

Planning & Development or delegate may specify.

e —.
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Review

39.  Within ten working days of each anniversary of the date of the Environment Court's
Final Decision (decision number to be inserted when Final Decision issues) the
Council may, in accordance with Sections 128 and 129 of the Resource Management
Act 1991, serve notice on the consent holder of its intention to review the conditions of
this resource consent for any of the following purposes:

(a) to deal with any adverse effects on the environment that may arise from the
exercise of the consent which were not foreseen at the time the application was
considered and which it is appropriate to deal with at a later stage.

(b) to deal with any adverse effects on the environment which may arise from the
exercise of the consent and which could not be properly assessed at the time the
application was considered, including (without limitation) anything in relation to
Conditions 11-14.

(c) to avoid, remedy and mitigate any adverse effects on the environment which
may arise from the exercise of the consent and which have been caused by a
change in circumstances or which may be more appropriately addressed as a
result of a change in circumstances, such that the conditions of this resource
consent are no longer appropriate in terms of the purpose of the Resource

Management Act 1991.

Advice Note:

1. This consent triggers a requirement for Development Contributions, please see the
attached information sheet for more details on when a development contribution is
triggered and when it is payable. For further information please contact the DCN Officer
at QLDC.
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RESERVED JUDGMENT OF CLIFFORD J

I ntroduction

[1] In November 2006, the appellant company, T L & N L Bryant Holdings
Limited (“Bryant Holdings"), built a stopbank — on land it owns and farms (“the
Land”) — along some 450 metres of the south bank of the Pelorus River. It did so

without first obtaining a resource consent.

[2]  Anadjoining landowner complained to the local authority, the Marlborough
District Council (“the Council”). The Council investigated matters and issued an
abatement notice. Bryant Holdings then applied for, and was granted, a retrospective

resource consent for the stopbank.

BRYANT HOLDINGSLIMITED V MARLBOROUGH DISTRICT COUNCIL HC BLE CRI-2008-406-3 16
June 2008



[3] The Council subsequently charged the appellant, pursuant to s 338(1) of the
Resource Management Act 1991 (“the RMA”), with a contravention of s 9 and an
attempted contravention of s 14 of that Act. In the District Court at Blenheim on 25
January this year Judge Thompson convicted and fined the appellant $10,000 on
each charge.

[4] Bryant Holdings now appeals against conviction and sentence as regards both

charges.

The charges

[9] The Council is a unitary authority. Accordingly, it has jurisdiction in respect
both of land use in and of itself (s 31 of the RMA) and land use as it affects water (s
30 of the RMA).

[6] As is well known, the use of land and of water are dealt with differently
under the RMA. Under s 9, the regime as regards the use of land is permissive.
Land may be used in any manner unlessits use isrestricted by arulein adistrict plan
or proposed district plan. Under s 14, the regime as regards the use of water is
restrictive. Water cannot be taken, used, dammed or diverted unless, in genera
terms, that action is allowed by a rule in aregional plan or in a relevant proposed

regional plan, or by aresource consent.

[7] As regards relevant controls on the use of land, rule 36.1.5.3 of the
Marlborough Sounds Resource Management Plan (“the District Plan”) deals with
excavation and filling. Rule 36.1.5.3.6 provides as follows:

36.1.5.3.6 Riparian areas

Except for direct approaches to bridges, crossings and fords, maintenance of
rail and public roads; and trenching for cable laying, no excavation or filling
must take place within riparian management zones as specified in the
schedule of water bodies in Appendix | and as mapped in Ecology Maps in
Volume Three, or in a manner or location where the General Conditions for
Land Disturbance cannat be complied with.



[8] Therefore, to place fill on land in ariparian management zone, or in a manner
or location where the General Conditions for Land Disturbance could not be

complied with, required a resource consent.

[9] As regards relevant controls affecting the use of water, the District Plan
provides that damming or diversion for flood control purposes was a permitted
activity, subject to a number of conditions. Those conditions include notification to
the Council in writing at least 10 working days prior to the commencement of any

work. These provisions are contained in clause 26.1.3.2 of the District Plan.

[10] It can therefore be seen that:

a) building a stopbank in a riparian management zone required, in terms
of the District Plan’ s restrictions on land use and the placing of fill on

land, a resource consent; whereas

b) to the extent that it constituted a diversion of water, building a
stopbank was a permitted activity in terms of the District Plan’s
restrictions on the use of water, subject to compliance with certain

conditions, including as to notification.

[11] Bryant Holdings was charged with respect to s 9 on the basis that the
construction of the stopbank constituted filling within a riparian management zone

without a resource consent, in breach of the prohibition in rule 36.1.5.3.6.

[12] Bryant Holdings was charged with respect to s 14 on the basis that, as it had
not given notice, rule 26.1.3.2 did not apply. Therefore, without being expressly
allowed to do so by arule in the District Plan and without a resource consent, it had
attempted to divert flood waters within the flood plain of the Pelorus River by
constructing the stopbank. The attempt charge was laid because Bryant Holdings
obtained its retrospective resource consent before, in fact, the Pelorus River was
diverted by the stopbank it had built.



TheDistrict Court decision

[13] At the hearing of the charges in the District Court, and on the basis of the
Judge’ s decision, Bryant Holdings' defence would appear to have been advanced on
the basis that the two rules (26.1.3.2 and 36.1.5.3.6) were in conflict, and that two of

the conditionsin rule 26.1.3.2.1 were ultravires the RMA.

[14] The Judge first concluded that, on a prima facie basis, the charges had been

made out. He did so at [9] in the following terms:

On the face of it then, it seems to be clear enough that in terms of the
landuse prosecution aleging a breach of s9 that the stopbank was
constructed, and that no resource consent existed to authorise it. Similarly,
the whole purpose of a stopbank is to divert floodwater, and that is what
occurred here. The charge under s14 is also prima facie made out.

[15] He then went on to consider the arguments raised by Mr Clark for Bryant

Holdings.

[16] He concluded that the two rules were not “in conflict”, addressing as they did
separate issues as regards land use and the diversion of water. As regards the
former, the unchallenged evidence was that the Land was in a riparian management

zone, and therefore rule 36.1.5.3.6 applied.

[17] The Judge then considered Mr Clark’s challenge to the conditions found in

rule 26.1.3.2.1, on the basis that they were ultravires. That rule provides as follows:

26.1.3.2.1 Conditions

a) The Council is to be notified in writing at least 10 working days
prior to the commencement of any work. The notifications shall
give notice of:

- Thelocation of the works;

- A description of the works;

- Thedate of commencement of works; and

- Anedtimation of the duration of the damming or diversion.

b) That any diversion shall be limited to that contained within the
existing flood channel of any watercourse.



C) That any damming or diversion of water shall not have any adverse
effect on any flora or fauna or recreational values.

d) That no person shall dam any river or stream or divert any water so
asto adversely affect any land owned or occupied by another person.

[18] The defence argued that the condition in rule 26.1.3.2.1(a) constituted an
unlawful restriction on what was otherwise a permitted activity. That argument was
based on s 77B(1) of the RMA which provides as follows:

If an activity is described in this Act, regulations, or a plan or proposed plan
as a permitted activity, a resource consent is not required for the activity if it
complies with the standards, terms, or conditions, if any, specified in the
plan or proposed plan.

[19] The defence’s argument was that “conditions’ could only relate to the
activity itself, and could not — as Mr Clark put it — involve some pre-activity
notification.

[20] The Judge did not agree with that proposition. He concluded that notification
could be regarded as part of the activity. He thought it easily understandable why a

Council would wish to have that notification in such a sensitive area.

[21] The Judge recorded that Mr Clark had argued further that the condition in
rule 26.1.3.2.1(d) required a subjective assessment that was at odds with rules about

permitted activities.

[22] The Judge noted that whilst there might be some argument about that issue,
the very recent decision of Friends of Pelorus Estuary v Marlborough District
Council EnvC BLE ENV-2007-CHC-000113 24 January 2008 indicated that the
“prohibition” on some sort of assessment was not as absolute as that. Judge
Thompson concluded at [16]:

Within reason, an assessment can be made by a regulatory authority and
decisions made about it. Such assessments may involve some form of
evaluation and in this case | would have thought that was straightforward
enough.

[23] In any event, the Judge was of the view that the issue of ultra vires was not
one that could be raised in a prosecution context. In that, he relied on the decision of



the High Court in Smith v Auckland City Council [1996] NZRMA 27, as confirmed
by the Court of Appeal: see[1996] NZRMA 276.

[24] On the basisthat it was plain to him that the conditionsin rule 26.1.3.2.1 had
not been complied with, and that it was equally plain that the Land was in ariparian
management zone to which the prohibition on excavation or filling in rule 36.1.5.3.6

applied, the Judge entered convictions on both charges.

[25] In aseparate sentencing memorandum (sentences being imposed immediately
after the entry of convictions), the Judge concluded that a penalty in the overall
range of $20,000 was called for, particularly to recognise the need for deterrence.
He divided that amount equally between the two charges.

Grounds of appeal

[26] Initswritten notice of appeal the appellant asserted that the Judge:

a) erred in law in finding that the issue of ultra vires could not be raised

in the context of a prosecution;

b) misinterpreted rule 36.1.5.3.6;

C) erred in finding that conditions (a) and (d) to rule 26.1.3.2 were to be

regarded as lawful; and

d) erred on the basis that the sentences imposed were manifestly

excessive.

[27] Inits written submissions, the appellant considerably shifted the grounds of
its appeal. It added two new grounds of appeal. First, it challenged the conviction
under s 14 on the basis that the RMA did not provide for attempt offences, and that
there had not been any actual diversion of the Pelorus River prior to the appellant
obtaining its resource consent. There had therefore been no breach of s 14. Second,

as regards s 9 it asserted that, notwithstanding its acceptance of this matter in the



District Court, the Land was not in fact in a riparian management zone.
Furthermore, the appellant had not breached the General Conditions for Land

Disturbance.

[28] At the hearing, the appellant changed the grounds of its appeal again.

[29] Having considered the respondent’s submissions in reply on the question of
attempts, it was apparent the appellant realised that s 72 of the Crimes Act did apply
to offences under the RMA. At the hearing, therefore, it argued instead that what the
appellant had done did not, as a matter of law, constitute an attempt to commit the
offence of diverting water without a resource consent.

[30] As the respondent submitted, the way in which this appeal was argued,
relative to the way in which the charges were defended and the notice of appea was
expressed, is less than satisfactory. The respondent objected, in particular, to what it
submitted was the appellant’s attempt to re-argue factual matters — in particular,
whether the Land was or was not within a riparian management zone, something that
had been conceded at trial. | will consider those issues, as well as the substantive

points raised by the appellant, in analysing each of the points on appeal.

Approach to this appeal

[31] Appedas under the Summary Proceedings Act are general appeals by way of
rehearing. The traditional approach has been that the appellant bears the onus of
satisfying the Court that it should differ from the original decision, and any weight
given by the appellate Court to the original decision is a matter of judgment.

[32] The approach has been discussed and modified by the Supreme Court in
Austin, Nichols & Co Inc v Stichting Lodestar [2007] NZSC 103. The Supreme
Court said at paragraph [16]:

Those exercising general rights of appea are entitled to judgment in
accordance with the opinion of the appellate court, even where that opinion
is an assessment of fact and degree and entails a value judgment. If the
appellate court’s opinion is different from the conclusion of the tribuna
appealed from, then the decision under appeal iswrong in the only sense that



matters, even if it was a conclusion on which minds might reasonably differ.
In such circumstances it is an error for the High Court to defer to the lower
Court’s assessment of the acceptability and weight to be accorded to the
evidence, rather than forming its own opinion.

[33] | approach this appeal accordingly, noting here that the appellant has largely
based its appeals on matters of law, together with — on the issue of whether the Land
IS in ariparian management zone — an issue which is a mixed question of law (the
classification in the District Plan of riparian management zones) and of fact (the
actual location of the Land relative to that classification).

Discussion

[34] 1 will consider the issues raised by this appeal first as regards the conviction
entered with respect to s 9, and then as regards the conviction with respect to s 14. |
will then address the appellant’ s challenge to the sentences imposed.

Section 9 —Wasthe Land located in ariparian management zone

[35] Mr Clak correctly and properly acknowledged that the appellant had
conceded, during the District Court hearing, that the Land was located within a
riparian management zone. Notwithstanding that concession, in his written
submissions on appeal Mr Clark challenged that proposition. He argued that riparian
management zones were, in terms of rule 36.1.5.3.6, areas of land as “ specified in
the schedule of water bodies in Appendix 1 and as mapped in the Ecology Maps in
Volume Three”. Mr Clark’s submission was that the Volume Three maps
demonstrated that the Land did not fall within a riparian management zone. The
riparian management zone, in his submission, appeared to protect the old river bed,
which was now a tributary of the Pelorus River. The riparian management zone did
not cover that part of the Pelorus River, which was a deviation from its old river bed,
that ran through the Land.

[36] Mr Clark endeavoured to establish that proposition by providing to me what |
understood from him was an enlargement of one of the Volume Three maps, and by
referring me to an aerial photograph of the general area, which was produced as an



exhibit by the Council’s witness at the hearing. By comparing the two, Mr Clark
submitted that the Land was not in a riparian management zone and that | should

allow the appeal on that basis.

[37] In response to Mr Radich’s submission that this matter had been conceded
during the District Court hearing, and that it was now too late to raise what was
essentially an evidential point, Mr Clark submitted that this was in fact a question of

|aw.

[38] | have considerable sympathy for Mr Radich’s proposition that, having
conceded the issue at the District Court hearing, it is now too late for Mr Clark to
raise this issue. Having said that, however, on the basis of the material put before
me — albeit | note on a somewhat unsatisfactory basis — it would appear to be clearly
arguable that, by mistake or otherwise, the Land is not shown in the relevant Volume
Three map as forming part of a riparian management zone. On that basis, there may
be an argument that, in terms of the District Plan, rule 36.1.5.3.6 does not apply to
the Land. If that were the case, the filling constituted by the construction of the
stopbank would be a permitted activity, subject to compliance with the rule 36.1.5.1
General Conditions.

[39] Intermsof alegal response to Mr Radich’s proposition that it is now too late
for Mr Clark to raise thisissue, | consider that the essential question is whether, this
matter now having been brought to the Court’s attention, it is in the interests of
justice for Bryant Holdings' conviction to stand, or whether the matter should be
reconsidered by the District Court.

[40] | do not think, as Mr Clark submitted, that it is a matter to be answered by
reference to distinctions between questions of law and fact. In the District Court, the
factual matter — namely, that the Land was within a riparian management zone —
was conceded. Whether that was on the basis of an erroneous understanding of the
legal position by Mr Clark, or whether it was on some other basis, is not particularly
relevant. In terms of the question whether it is in the interests of justice for Bryant
Holdings' conviction of an offence against s9 to stand, | am mindful that it is a

criminal offence for which Bryant Holdings has been found guilty. Furthermore, on



the basis of the material placed before me there would, as | have acknowledged,
appear to be a prima facie argument that the Land, at least by reference to the
relevant Volume Three map, is not located within a riparian management zone. |
appreciate Mr Radich’s point that there may be further arguments to be made, based
on other specifications of riparian management zones found in the District Plan, that
the Land is located within a riparian management zone. If, however, the Land is not
located within ariparian management zone when the District Plan is considered in its
entirety, then | do not think it would be just for the conviction against Bryant
Holdings to stand.

[41] In my judgment, therefore, the appropriate course of action for me is, in
terms of s131 of the Summary Proceedings Act, to direct that the information laid
against the appellant for a breach of s9 be reheard.

[42] At that re-hearing, being in terms of s131 a re-hearing of the whole
information, the question of the appellant’s compliance with the General Conditions
for Land Disturbance may also be reheard. Before me, the appellant submitted that
there was no evidence at the District Court hearing that the appellant had breached
those conditions. Whether such a breach had occurred was the subject of some
inconclusive argument before me, again with reference being made to various
materials placed before the District Court by the Council. The question of the status
of the Land as falling within a riparian management zone having been conceded at
trial, and a conviction having been entered on that basis, it was not surprising that
little attention was paid in the District Court to the alternative basis upon which a
breach of s9 could have been established, namely a breach of those Genera
Conditions. It will of course be open for the District Council to pay more attention
to that matter in its evidence at the re-hearing.

Section 14

[43] Asthe attempt charge depended in particular on notice not having been given
(asif it had been there would (condition (d) aside) not have been an offence), | will
first consider whether the Judge was correct to conclude that conditions (a) and (d) in

rule 26.1.3.2.1 were valid, and that, in any event, the appellant could not, in a



prosecution, challenge the validity of those conditions. | will then consider whether
the elements of the charge of attempting to divert the Pelorus River without a

resource consent were established.

Rule 26.1.3.2.1 — ultra vires conditions

[44] Mr Radich suggested that a sensible way to consider Mr Clark’s challenge to
the vires of conditions (a) and (d) in rule 26.1.3.2.1 was first to consider whether
those conditions were, as Mr Clark argued, invalid because they in some way
inappropriately qualified the otherwise permitted activity of diverting a river for the
purposes of flood control (see rule 26.1.3.2). If those conditions did not fail for that
reason, then it would not be necessary for the Court to consider the broader, and
more difficult, question of whether, and to what extent, challenges to the validity of
rulesin a District Plan could be made in the context of a prosecution. | note that Mr
Clark, in submitting that the Judge was in error in holding that such challenges could
not be made in the context of a crimina prosecution, relied on the authority of
Brader v Ministry of Transport [1981] INZLR 73 at 80.

[45] | agree with that suggestion, and will approach the issues on that basis.

[46] As regards condition (@), Mr Clark’s argument was that this condition
breached s 77B because the condition did not relate to the activity itself, but rather
required “a pre-activity notice on a permitted activity”. Mr Clark submitted that the
condition was unique, and was certainly not one that he had been able to find in any
other rule in any other planning document of a similar nature. As regards the
Judge' s comment, that the giving of notice to the Council before undertaking work
could be said to be part of the activity, Mr Clark disputed that that interpretation was
available. Were that to be the case, any Council would be able to “ pre-condition any
permitted activity by requiring the person first to submit what they proposed to do to
the Council”. He submitted that the whole purpose of a permitted activity was that it
was one that could be undertaken as of right, and did not require the person wishing
to undertake that activity to deal with the Council.



[47] In support of that proposition he referred to authority that, as regards a

permitted activity, a Council could not reserve a discretion unto itself.

[48] It isto be noted first that the condition requiring notification to the Council
does not reserve any discretion to the Council, in that it does not require any form of
subjective judgment to be made. In fact, it does not require any decision by the
Council at al. Rather, it simply requires that a condition be met, namely the

provision of notification.

[49] Moreover, | do not consider it is necessary to read the word “conditions’ in
s77B as only entitling a territorial authority to specify a condition which relates
directly to the nature of the activity, as and when it is being carried out, as opposed
to, in this instance, requiring the giving of notice. The giving of notice here would
appear to be an administrative convenience for the Council. No doubt, as submitted
by Mr Radich, notice provides a basis for the Council to ensure that the work, when
carried out, is done so that the parameters of the permitted activity are not exceeded.
In my judgment, therefore, condition (a) of rule 26.1.3.2.1 is not ultra vires the
RMA.

[50] Turning to condition (d), Mr Clark’s challenge here was that the concept of
adverse effect on any land owned or occupied by any other person was too uncertain
as to provide the basis for an appropriate condition. | do not agree with that
proposition. Whilst this condition clearly creates a high threshold, in terms of the
classification of diversions that would constitute a permitted activity, it is
nevertheless a clear threshold. To be a permitted activity, the diversion is not
alowed to have an adverse effect on other landowners. Moreover, the fact that any
effect which is adverse disqualifies the works from being permitted brings clarity to
the condition. There is no value judgment to be made here, in the sense that the
reservation of an essentially subjective judgment to a territorial authority in
determining whether an activity is a permitted activity is not acceptable under the
RMA. (See Brookers Resource Management paragraph 76.10 and the cases cited
there)) If there is an adverse effect, the diversion does not constitute a permitted

activity and can only proceed with aresource consent.



[51] Moreover, as| indicated at the hearing of this appeal, it was not clear to me
that the Council had, in this prosecution, relied on there having been a breach of
condition (d). Therefore, and in terms of the way the Council prosecuted this
offence, it was not clear to me that the appellant’s challenge to condition (d) was a

relevant one.

[52] | turn now to the question of theright of a defendant to raise issues of validity

in a prosecution for a breach of rulesin aresource management plan.

[53] That broader question is a complex one, as evidenced by the recent decision
of Randerson J in Harwood v Thames Coromandel District Council HC HAM
A52/02 10 March 2003, the two House of Lords cases, R v Wicks [1998] AC 92 and
Boddington v British Transport Police [1999] 2 AC 143 referred to by Randerson J
in Harwood, and the earlier High Court decision of Elias J, as she then was, in Brady
v Northland Regional Council HC WHA AP25/95 16 August 1996.

[54] AsRandersonJputitin Harwood at [20]:

There has long been difficulty in deciding in what circumstances an accused person
may be permitted to chalenge the validity of subordinate legidation or an
administrative act either in the context of a criminal charge or by way of a defence
to a demand for payment. A challenge of this kind in criminal or civil proceedings
is described as “collateral” to distinguish the challenge from one made directly, for
example, in separate judicial review proceedings or in a claim for a declaration that
the legislation or act in question is unlawful. As it is put in Wade and Forsyth,
Administrative Law 8" ed: p 286, a collateral challenge, in its customary sense,
refers to “challenges made in proceedings which are not themselves designed to
impeach the validity of some administrative act or order”.

[55] Randerson J went on to acknowledge that Wicks and Boddington had both
reaffirmed the citizen’s right under the rule of law to defend proceedings by a
collateral challenge to subordinate legislation, much as Elias J had found in her
earlier decision in Brady. Brader, on which Mr Clark relied, is an earlier example of

the recognition in New Zealand of that general principle.

[56] Aswasfound in Boddington, however, Randerson J agreed that the ability to
bring a collateral challenge may be displaced by a clear parliamentary intention to



the contrary. Thus, and in the context of the issues he was considering, he concluded
at [29]:

| have concluded that the statutory context under the Dog Control Act and other
statutory provisions displace the general principle that an accused person is entitled
in criminal proceedings to chalenge the validity or lawfulness of a public act or
decision upon which his conviction depends.

[57] Inlight of that genera authority, the issue becomes one of whether Smith (see
above at [23]) is, as assessed by the Judge, binding authority that the RMA
demonstrates a Parliamentary intention to exclude challengesto rulesin district plans
based not only on the proposition that the procedures in the First Schedule have not
been complied with (as expressly provided in s83), but also that (equivalent to the
finding by Randerson J in Harwood in the context of the Dog Control Act) an
accused person in criminal proceedings under the RMA is not entitled to challenge
the validity or lawfulness of any public act or decision upon which his conviction
depended.

[58] In Smith the issue, as relevant here, was whether it was open for the Judge in
the District Court to traverse the issue of whether a tree (the pine tree on One Tree
Hill) was validly listed as scheduled in an operative plan, in the context of a
prosecution of injuring a scheduled tree. The defence had argued that there had been
deficiencies in the way the Council had come to “designate the tree”. It had, as
recorded in Fisher Js High Court decision, failed adequately to consider the tree's
history, the importance of the land to Mé&ori, and the inappropriateness of protecting
this tree which was particularly offensive to Méaori. Fisher J went on to record at
640:

Those are matters which would certainly need to be carefully considered when
drawing up or reviewing the district plan. However no one was conducting that
exercise on this occasion. Section 9 picks up the matter a a point which
presupposes the plan’s valid existence. That | think is made plain by s 76(2) which,
as | said, provides that the rules in the plan are to have the force and effect of
regulations. Also relevant iss 83 which provides:

83. Procedural requirements deemed to be observed — A policy statement or plan
that is held out by alocal authority as being operative shall be deemed to have
been prepared and approved in accordance with the First Schedule and shall not
be challenged except by an application for an enforcement order under section
316(3).



This was not an application for an enforcement order. Therefore the plan could not
be chalenged in these proceedings. While there may or may not be argument as to
the designation of this tree in some other context, it was not open to the Judge to
traverse that issue in the context of the prosecution before him.

[59] The Court of Appeal upheld Fisher J, on that point, in these terms at 278:

The third issue related to the listing or scheduling of the tree as a protected tree in
the operative and proposed plans. The appellant submitted that the council had
inappropriately designated the tree, which on the evidence he led, was offensive to
Mé&ori.

Evidence of this kind should properly be taken into account when a district plan is
prepared or reviewed. However, in agreement with the High Court, we consider that
s 9 pre-supposes the valid existence of a plan or proposed plan. Section 76(2) and
s 83 reinforce that conclusion. By way of answer to a prosecution for injuring a
scheduled tree a defendant cannot claim that the listing process reached the wrong
conclusion.

[60] As can be seen, therefore, the reasoning adopted is that s9 presupposes the
plan’'s valid existence. That, in turn, is said to be made plain by s76(2) and s83
which, in the words of the Court of Appeal, “reinforce that conclusion”. As | read
the Court of Appeal’s decision, therefore, the principal ground for concluding that a
collateral challenge is not open to a defendant in a prosecution under the Resource
Management Act is that s9, and | conclude by the same token s 14, “presuppose a

plan’svalid existence”.

[61] On that basis, and recognising (to adopt the phrase of the Chief Justice in
Brady at [20]) that before me “these deep waters were hardly stirred in argument”,
thereis clearly a basis in the Smith decisions for concluding — as the Judge did — that
the challenges to conditions (a) and (d) proposed by Mr Clark were not matters
which the Judge could properly consider in the context of a prosecution.

[62] | recognise, however, that the issue is not clear-cut. In many of the cases |
have referred to there are repeated references to the significance under the rule of
law of the availability of collateral challenges in criminal prosecutions under
delegated legidlation. | am therefore more than a little hesitant to conclude that
Smith is, as apparently accepted by the Judge, authority for the proposition that there
will be no circumstances in which a collatera chalenge will be available to a

prosecution under the RMA.



[63] On the basis, however, that | do not consider Mr Clark established adequate
grounds to challenge conditions (a) and (d), | do not propose to take that issue any

further.

Attempt

[64] Acknowledging that s 72 of the Crimes Act did apply to the RMA, and that
therefore the primary argument on attempt that had been advanced in his written
submissions could not prevail, Mr Clark argued at the hearing of this appea that

Bryant Holdings could not in the circumstances be guilty of an attempt.

[65] Mr Clark submitted that what Bryant Holdings had done did not constitute a
criminal attempt at al, relying on Rv Donnelly [1970] NZLR 980 and, in particular,
comments of Birkett Jin R v Percy Dalton (London) Limited (1949) 33 Cr.App.R
102, as referred to in Donnelly. Mr Clark’s submissions addressed both what Bryant
Holdings had done, and whether it had the necessary intent.

[66] Section 72 of the Crimes Act provides as follows:

Attempts

(1) Everyone who, having an intent to commit an offence, does or omits an
act for the purpose of accomplishing his object, is guilty of an attempt
to commit the offence intended, whether in the circumstances it was
possible to commit the offence or not.

(2) The question whether an act done or omitted with intent to commit an
offenceis or is not only preparation for the commission of that offence,
and too remote to constitute an attempt to commit to, is a question of
law.

(3) Anact done or omitted with intent to commit an offence may constitute
an attempt if it is immediately or proximately connected with the
intended offence, whether or not there was any act unequivocally
showing the intent to commit that offence.

[67] On the basis of the approach taken by s72 to the offence of an attempt, |
think it is appropriate to consider first the question of intention (subs (1)), and then
to consider the question of whether what Bryant Holdings did was capable of
constituting an attempt (subs (2) and (3)).



Bryant Holdings' intention

[68] In addressing the issue of intention Mr Clark, as | understood it, suggested
that the intent that had to be proved was that, knowing it needed a resource consent
and with the knowledge that it did not have one, Bryant Holdings proceeded to build
the stopbank without any intention of obtaining such a resource consent prior to the
river actually being diverted. In other words, if a person had built a stopbank,
knowing they needed a resource consent and knowing that they did not have one, but
intending to obtain that resource consent before a flood was likely to occur, then
such a person could not be convicted of the offence of attempting to divert the waters
of the river without a resource consent. Mr Clark framed these submissions in the
more general context of there being alack of authority as to the intent required under

s 72 where the attempt is to perform an offence of strict liability.

[69] Further, | took Mr Clark’s submission to be that, on the basis of the transcript
of the hearing before the Judge and of his decision on conviction, the Crown had not
separately addressed the need to prove intent. Therefore that element of the case had
not been established.

[70] Asregards Mr Clark’s basic submission, that s 72(1) requires, even where an
attempt is to commit a strict liability offence, the establishment of intent, | accept
that proposition. The question, in my judgment, is what is the intent that is required
to be established here. Having regard to the elements of the offence under s 14, it is
in my judgment necessary for the Crown to prove to the satisfaction of the Judge
beyond reasonable doubt that the appellant intended by its action of constructing the
stopbank to divert the waters of the Pelorus River knowing that, as a matter of fact, it
did not have a resource consent and knowing that, again as a matter of fact, it had not
notified the Council of the proposed action. It is not, in my judgment, necessary for
the Crown to establish that the appellant knew it required a resource consent, in the
absence of notifying the Council. On an attempt, as for a substantive offence,
ignorance of the law provides no defence. Moreover, and responding to Mr Clark’s
argument, although there was no evidence before the Court at the origina hearing on
any of these issues, it would not be a defence for the appellant to establish that, in

some way, it had intended to apply for, and expected to receive, a resource consent



before it anticipated that the Pelorus River would flood and thereby be diverted. If
evidence was provided that that was the state of mind of the appellant, that would be
relevant in terms of culpability and sentencing. It would not, in my judgment,

provide a defence to the charge of attempt.

[71] Mr Radich did not dispute the proposition that it was necessary to establish

intention. His submission was that the appellant had:

a) plainly formed the intent to divert water; and

b) plainly proceeded knowingly without the requisite authority, and had
completed the work so that everything was in place to produce a

diversion as soon as the water levels had risen.

Thiswas, therefore, clearly an attempt.

[72] Interms of the Court’s consideration of the question of intent Mr Radich was,
as | understand matters, principally relying on comments that the Judge made at the
time of sentencing. In his sentencing notes, and addressing issues of culpability, the

Judge commented asfollows at [7] and [8]:

In terms of the attitude of the defendant, | must accept the proposition that
nobody who is involved in the farming industry alongside a river and who
has a relationship with the contractor who did the work, could not [sic]
possibly have done this without turning their minds to the possibility that at
the very least a resource consent was required. Indeed the evidence here is
that Mr Bryant approached the Council about the possibility of a stopbank
being constructed. He was told that no funding existed for the Council to do
and that if a stopbank was to be constructed, it would have to be at his
company’s cost. A deliberate choice was made to do that.

| need to accept as a matter of logic that that cannot have been done without
the turning of minds to the possibility of a resource consent being required,
and that a choice was made to do the work and, if there were to be
consequences, they would be faced later.

[73] | accept Mr Radich’s submission that, in this paragraph, the Judge was
commenting on the state of mind of Bryant Holdings. Nevertheless, the Judge's
decision — that is, his reasons for conviction — do not reflect him, in arriving at his

decision to convict, having turned his mind to the need for him to be satisfied



beyond reasonable doubt that Bryant Holdings had the relevant intent that | have, at
[72], found is required.

[74] | am therefore not satisfied that, in terms of the elements of the offence itself,
the need for an intent of the type | have found to be necessary to be established
beyond reasonable doubt was considered and determined by the Judge.

[75] Inreaching that conclusion, | make no criticism of the Judge. As | have set
out above, this appeal has been argued on a completely different basis than the case
was argued before the Judge and, in particular, in terms of the way in which Bryant
Holdings defended itself in the District Court.

Bryant Holdings' actions

[76] Mr Clark relied on R v Donnelly in support of his proposition that, as a
resource consent was ultimately granted prior to any water having been diverted and
therefore an actual offence occurring, what had been done could not be said to have
been an attempt. In this, he relied specifically on the following comment of Birkett J
in the English case R v Percy Dalton (London) Limited where, as quoted in R v
Donnelly, Lord Birkett at 110 said as follows:

Steps on the way to the commission of what would be a crime, if the acts
were completed, may amount to attempts to commit that crime, to which,
unless interrupted, they would have led; but steps on the way to the doing of
something, which is thereafter done, and which is no crime, cannot be
regarded as attempts to commit a crime.

[77] Mr Radich’'s submission, as regards the actus reus of the offence, was that
Bryant Holdings had completed the construction of the stopbank so that everything
was in place to produce a diversion of water as soon as water levels had risen to the
relevant point. Bryant Holdings had done everything necessary to achieve a
diversion of flood water, and al that was required was the appropriate weather

conditions.

[78] | note that R v Donndlly is, itself, of little assistance to the applicant. R v

Donnelly is authority for the proposition that if it is in the relevant circumstances



legally impossible for a crime to be committed, a person cannot be guilty of an
attempt. Thus, in Donnelly a conviction for “attempted receiving” was set aside on
the basis that the goods that were the subject of the attempt had already been
returned to their owner. That principle itself has no application to the present
proceeding. If sufficient rain had fallen and the waters of the Pelorus River had been
diverted, without a resource consent having been obtained, the offence would have
occurred. In my view, therefore, no question of impossibility, legal or otherwise,
arises. As regards the passage of Lord Birkett from Dalton, Mr Clark’s argument
appeared to be that, because Bryant Holdings subsequently obtained a resource
consent, and that therefore there had been no unlawful diversion, what Bryant

Holdings had done could not constitute an attempt.

[79] The cases on attempt reflect the undoubted complexity of this area (see
commentary in Adams on Criminal Law at paragraph 72.05 and following referring
to cases such as R v Burrett and Others (No 2) HC WN T3347/02 13 February 2003;
Rv B (No 5) HC CHCH T19/01 7 September 2001; RV Yen [2007] NZCA 203).

[80] The issue of whether what a charged person has done constitutes an attempt
involves an often difficult assessment as to whether an act is sufficiently proximate
to constitute an attempt. That is, whether the conduct in question is sufficient in law
to amount to an attempt — whether it goes beyond mere preparation and constitutes
the necessary substantial step towards the commissioning of the offence (see Police v
Wylie[1976] 2 NZLR 167 and cases cited above at [81]).

[81] Here, in my judgment, Bryant Holdings actions can properly be
characterised as a substantial step in the commissioning of the offence. Its actions
were more than merely preparatory. The construction of the stopbank without notice
to the Council was, as a matter of fact, a substantial undertaking and, in terms of the
elements of the offence (questions of intent and the subsequent obtaining of resource
consent aside), required only the water levels of the Pelorus River to rise for the
offence to be completed. On that basis, | conclude that what Bryant Holdings did in
constructing the stopbank was sufficient, at law, to constitute the actus reus of an

attempt to divert the Pelorus River.



[82] Bryant Holdings had, in fact, done all that was necessary for it to do for the
offence to be completed. In order for the offence to actually occur, al that was
required was for there to be sufficient rain to raise the levels of the Pelorus River so
that the stopbank came into play. There was no further step which Bryant Holdings
could have taken to bring about that natural event.

[83] That analysisis, | think, consistent with the approach taken by the Court of
Appeal in Rv Yen (supra). To adopt this approach is not to suggest that a “last act”
test should be adopted as the sole test to determine whether conduct is sufficient to
amount to an attempt. Nevertheless, in certain circumstances such an approach will
recognise acts that should be classified as attempts. In my view the last act test can
be a sufficient, even if not a necessary, basis for attempts of liability, as
acknowledged by Simester and Brookbanks Principles of Criminal Law (3 ed 2007)
at 233.

[84] Taking the necessary elements of mens rea and actus reus together, in terms
of the charge of attempting to divert the waters of the Pelorus River without a
resource consent, in my judgment proof of the intent | have referred to at paragraph
[72], together with proof of the fact of the construction of the stopbank by the
appellant and of the lack of notice to the Council, are what is necessary to establish
the elements of the offence with which the appellant is charged.

[85] On that basis, whilst the elements of actus reus were established, | am not
persuaded the same conclusion can be reached as regards mens rea. | again conclude
that the appropriate response to Bryant Holdings' appeal is to remit the information
for attempting to divert the Pelorus River without resource consent for rehearing in
the District Court. That rehearing should be conducted on the basis of my findings

in this decision.

Appeal asto sentence

[86] Mr Clark challenged both sentences as being manifestly excessive. He did so
in general terms, and without reference to any particular ssmilar case on the basis of

which he could support his argument.



[87] Having considered a number of cases in this area — for example Northland
Regional Council v United Carriers Ltd DC WHA CRN 04088500926-929 12
October 2005 and Southland Regional Council v Houkura Company Ltd & Ors DC
INV CRN 1025007486-7-8 21 November 2001 — and in the absence of Mr Clark
having provided me with any contrary authority, in my judgment he did not establish

his proposition that the sentences imposed were, as he asserted, manifestly excessive.

[88] As there are to be rehearings of both Informations, | therefore restrict my
comments on the sentence appeal to the following point. As Mr Clark noted, where
there is a conviction for an attempt, s 311 of the Crimes Act 1961 provides that the
maximum penalty is one haf of the maximum penaty that would apply to the
substantive offence. | draw this matter to the attention of the District Court Judge as,
in terms of his approach to sentencing at the original hearing, this matter would
appear to need consideration in terms of the relationship between any fine under s9,
if the substantive charge under s9 is proven, relative to a fine for an attempt to

commit an offence under s 14, if that charge is proven.

“Clifford J”

Solicitors: Wisheart Macnab & Partners, Blenheim for the Appellant
Radich Law, Blenheim for the Respondent.
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We record at the outset that any decision concerning compliance is of doubtful

value, having regard to the wording of the plan provisions, for two reasons: -

(a)  that we have no evidence whatsoever before us concerning compliance
with performance standards at the time the activity was established and/or

(b)  we have no idea as to future activities which may affect compliance with
some of those standards.

BACKGROUND

The property at 17 Dinsdale Road, has been most attractively refurbished in "turn
of the century” villa style. The front of the property is attractively landscaped with
a neat tidy and colourful garden separated from the street by a low white wall.
Cobbled areas have been laid out which can accommodate two or possibly three
vehicles and a sloping ramp added to the front verandah of the villa enabling
access by the disabled. That is constructed in sympathy with the architectural
style of the villa.

Mr Wawatai conducts the physiotherapy clinic and his wife looks after reception,
bookings etc. The house is large and could residentially operate on a six bedroom
basis. The appellants occupy the building residentially and the majority of the
building is used for that purpose with only approximately one third devoted to
the physiotherapy practice.

A modest sign complying with the rules of the plan, hangs from a pole carrying a
replica lantern which is illuminated at night and causes some concern to
neighbours, but we regard that effect as minimal.

The first difficulty being experienced as a result of the activity is that the
appellants see one patient every fifteen minutes during most of the day except for
two days when Mr Wawatai runs a clinic at Raglan. The house is the front house
on a site containing two other dwellings each occupying a cross lease. The access
way which is also used by the patients attending the clinic is the only access way
to the two rear units. The centre unit is occupied by Mr M H Samson together
with his wife and three children and he gave evidence as to difficulties he
experiences on a spasmodic basis with clients of the physiotherapy practice using
or blocking the driveway to a degree in excess of that which could be expected
from a normal residential neighbour. We record that there would be room on the
eastern side of the subject side for parking but we are not sure whether that would
be permitted in terrns of the transitional plan in relation of the use of front yards.
It would certainly solve problems experienced by Mr Samson in respect of the
present parking area which is to the west of the site and contiguous with the joint

access way.
" xrn e ',-‘f‘;jg,gcond concern was expressed by Mrs E ] Dickson who owns another cross lease
EENGE property at 21a Dinsdale Road. She is some distance from the building used for

ot oalthe pli siotherapy practice, being separated by the driveway on the subject site;
“\{ i . anothet driveway leading to a property at the rear; and her own driveway which
i itly used by the other cross lease owner of Mrs Dickson's property. There are
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no fences or other type of screening between the clinic and Mrs Dickson's home.
The sloping ramp used by patients directly faces her living area and she states that
it cannot be screened from view because her front entrance, formed by
ranchsliders, then leads to steps directly facing the ramp and that is her only
practical access. Mrs Dickson tells us that she has lost privacy because of the
constant arrivals and departures of clinic patients and those patients on departure
are directly facing her lounge ranchsliders and can see through them into her
living quarters. She is retired and we have no doubt that she is greatly concerned
at loss of privacy but we record that she has done nothing to screen out the ramp
which could probably be achieved at reasonable cost by some structure such as a
lych gate with creepers upon it.

THE DISTRICT PLAN

A statement of agreed matters was placed before us, a procedure we welcome
because it shortens proceedings. It is a practice which we hope will gain wider
acceptance leaving us concerned merely with matters in dispute.

We have already commented on the positioning of houses on the northern side of
Dinsdale Road and now record that on the southern side is the rear part of the
Dinsdale shopping centre which is the fifth largest centre in Hamilton with
various retailing service activities including the Dinsdale library and medical
centre. Those activities face Whatawhata Road with service and loading areas;
some car parking; and the exit from the library using Dinsdale Road. The site is
zoned Residential Low Density (RL) in the transitional plan as is the rest of the
north side of Dinsdale Road. The land to the south is Commercial Large Suburban
(CLS) and Community Use Suburban (CBS). The preponderance of cross leases in
the residential part which is presently concerning us does not give a visual
impression of low density but nevertheless presumably complies with the rules
relating to that zone.

Home occupations are permitted activities in all residential zones subject to
compliance with rules in the plan and if there are aspects of non compliance the
activity becomes a discretionary use. Matters relevant to home occupations are
contained in two parts of the plan namely the part relating to definitions (rule 2.1)
and the part relating to development standards (rule 8.4.6). In the definition
section a home occupation is described as an occupation, craft or profession
carried out wholely within part of a residential building "such as the occupation craft
or profession is clearly subordinate, in terms of area or use, to the residential of the
household unit...".

In so far as the activity (use) is concerned we would have some hesitancy in stating

that it is clearly subordinate to residential usage. That was apparently the first
reaction of Mr C M Thomas the supervising planner in the Planning Guidance

Unit of the Hamilton City Council. On reflection however, he considered that the

omnn. subordinate aspect of the occupation can be determined in terms of area and the
ik !,.f‘_r‘-' area occupied by the physiotherapy clinic is 37.26% of the total building area

therefore the occupation is subordinate in terms of area and as a result falls within
4 thee définition of a home occupation.
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1 [
i | el
b3 -




C T

4

We then come to the development standards rule 8.4.6 for home occupations.
There b@%‘é’r&y three in issue which are: -

(¢)  The home occupation shall be carried out in a manner which does not give
rise to any nuisance, danger, or detraction from the amenity of the
neighbourhood.

()  There shall be no exterior, or visible exterior storage of materials and no
other exterior indication of the home occupation except that signs shall be
permitted subject to ordinance 55.5.5 of this code.

(g) The home occupation shall not attract significantly more traffic to its
locality than a purely residential use.

We will now discuss each of these in turn.

8.4.6(c)

The home occupation as at present carried out is giving rise to some detraction
from the amenity of the neighbourhood but the detraction is potentially remedial.
The loss of privacy experienced by Mrs Dickson is in our opinion capable of being
attended to by way of screening and, if not, then the ramp could be re-aligned.
We further consider that Mrs Dickson has it in her own power to resolve the issue
and we would be unlikely to hold that the home occupation did not comply with
the rules of the plan based on this aspect alone.

RULE 8.4.6(¢)

. During the day there is a continual movement of vehicles at 15 minute intervals or,

if no vehicles, then the constant arrival and departure of pedestrians. However if
there were no signs,which is-permitted, there would be no indication to the public
"of the home occupation” which is a requirement of this rule. Reading the rule as a
whole it appears to us more aimed at physical manifestations of the occupation
itself outside of the residence. Therefore a person engaged in the hand knitting of
garments would not be permitted to have a display of those garments on the
verandah for the purpose of attracting the public. A person engaged in the sale
and restoration of antiques would not be permitted to store timber or other similar
materials outside if it were done in such a way as to give an indication of the home
occupation being carried on, within.

In relation to this rule we consider the use of the word "the" to be of prime
importance namely that the exterior indications must be such as to indicate the
home occupation, not a home occupation. The parking of motor cars beyond that
which may be expected in a purely residential environment is not such an
indication. Furthermore in our opinion apart from the fact that the motor vehicles

- will be in a continual state of replacement with different vehicles as patients arrive

and depart this is merely indicative of some activity within the residence which

may possibly be beyond a purely residential use.

o Q"“_;.,',,RULE"BE;_-4.6 (g)
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It is necessary to repeat this rule which is in our view the crux of the problem. The
rule reads: -

"The home occupation shall not attract significantly more traffic to its locality than
a purely residential use".

The evidence on behalf of the appellants concentrated on two aspects namely:-

(a)  That a residence with six bedrooms could attract a greater amount of traffic
than expected from a smaller home and/or

(b)  That the occupation may not be the attractor of the traffic to the locality
because many persons coming to the clinic would be visiting the shopping
centre, library, medical centre etc.

Although various traffic counts, pedestrian counts etc were undertaken none of
those made any attempt to differentiate between traffic which would have been in
the locality in any event and traffic which was attracted by the home occupation.
Nevertheless we have concluded from the assessment by the traffic engineers that
the home occupation would attract significantly more traffic than a purely
residential use. Also if one takes the view that the driveway shared with persons
behind is part of the locality then we are in no doubt that significantly more traffic
is attracted to that part of the locality by the home occupation than would be
expected from a normal residential use.

We are furthermore concerned that the survey presented on behalf the appellants
is based on the present hours of operation and that those hours of operation are
presently governed by the necessity to service the Raglan Clinic and may not
necessarily be applicable in the future. We are also aware that although Mr
Wawatai is present with his patient throughout the whole fifteen minute
consultation many clinics of this type operate on the basis of the physiotherapist
giving personal attention to one patient whilst another is carrying out exercises on
equipment under instructions from the physiotherapist with check visits from
time to time.

The traffic engineers who gave evidence before us were Mr ] M Burgess and
Mr ] D Winter. The former on behalf of the appellants and the latter on behalf of
the council. With respect to Mr Burgess we consider that the figures he produced
excluded the traffic generation figures which would be or could be attracted by the
residential use without the physiotherapy use. He seemed to base this exclusion
on the fact that both Mr and Mrs Wawatai were concerned with the business
during daylight hours. This need not necessarily be the situation in the future. In
any event we consider this gave a somewhat distorted picture of the comparison
between the clinic and a residential household albeit a large residential household.

The evidence of Mr Winter indicated that an average Dinsdale property would
generate some 7.5 vehicle movements per day with, as a very upper limit, a large

: E":':“{ ‘héusehold of six bedrooms generating 24 vehicle movements per day. The
i appella;}ts on application to counsel] indicated a vehicle generation of between 15

t0 20 rpér day or 30 to 40 vehicle movements. The evidence of Mrs Dickson
: sted a higher volume.
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Mr Winter's evidence is probably correct and the clinic will therefore attract to the
locality significantly more vehicles than a normal residential use. In support of his
view as to "significantly more traffic" is the evidence of Mr Samson and that of Mrs
Winter who took a count survey on two occasions.

CONCLUSION

In order for the Tribunal to issue a certificate of compliance it would be necessary
for us to pin down with absolute precision and for all time the exact conduct of
this practice and its present days and hours of operation. It would then be
necessary for us to make a finding of fact in respect to traffic generation and in
making that finding we should not be called upon to decide between the evidence
of two experts both of whom are of undoubted integrity and expertise. In addition
we should not be called upon to assess whether the activity could be made to
comply by considering mitigation measures.

There is an onus on an applicant for a certificate of compliance to satisfy the
Tribunal that every aspect of the activity is in conformity with the relevant rules
pertaining to it. It is not sufficient to leave the Tribunal with a view that it might
be a complying activity or could be a complying activity. Also, if the activity is
one which can change from time to time within its own definition namely
"plysio,thempy clinic" it is not for the Tribunal to give a carte blanche to such a
eNeirc L. . . . .
activity capable of fluctuating in intensity depending on management.

In essence we are left with uncertainty as to whether this activity complies with
rule 84.6. We have considered the decision of the Tribunal in Culpan -v- Vose
(1993) 2 NZRMA 380 and agree that it is not for us to allow tolerances or
uncertainties because others, such as potential purchasers of this clinic, are entitled
to place reliance on such a certificate and is entitled to expect that it is correct in its
terms.

Unless the conduct of the business was specified with an impossible degree of
precision, any certificate issued in the present circumstances would be frankly
misleading.

The foregoing reasons the appeal is dismissed and the decision of the respondent
council upheld.

We record that the appellants made enquiries at the outset concerning the legality
of their proposed clinic and have at no stage endeavoured to act in a manner
which they considered outside of the law. In those circumstances the appellants
were entitled to obtain a decision from this Tribunal and there will accordingly be
no order as to costs.

DATED at WELLINGTON this 26§th day of February 1996
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