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section 42A Report Section 32 and Consultation

1.

Executive summary

This report considers submissions and further submissions (submissions) that were
received by the Wellington Regional Council (Council) in relation to the section 32
reports and consultation process undertaken for the proposed Natural Resources Plan for
the Wellington Region (proposed Plan).
This report differs from the topic-based section 42A reports in that it focusses on
submitters’ concerns regarding the processes that were undertaken prior to public
notification of the proposed Plan, not on the actual provisions of the proposed Plan.
Consequently, this report does not include any recommended changes to the proposed
Plan. It is intended to provide assurances to the Hearing Panel that Council followed the
appropriate RMA processes regarding consultation and section 32 reports.

Key issues






Issue 1: Council’s consultation process – submissions express concern about
Council’s consultation process, particularly regarding engagement with landowners
owning property that contains a site listed in the Schedules of the proposed Plan.
Issue 2: Assessing costs and benefits – submissions express concern that
Council’s section 32 reports lacked quantification in the analysis of costs and
benefits and were not sufficiently robust.
Issue 3: Consideration of alternatives – submissions express concern that
inadequate consideration was given to alternatives in the section 32 reports.
Issue 4: Quality of information – submissions express concern about the accuracy
of the maps and the quality of the data used to identify sites of significance in the
various Schedules, particularly community drinking water supply areas.
Issue 5: Are there gaps in Council’s evaluation reports? – submissions contend
that particular subjects or provisions were not evaluated in Council’s section 32
reports, particularly primary production, coastal hazards, and adequate water
quality/quantity limits.

Overlapping topics
This report does not address the merits of submitters’ requests for amendments of
particular provisions and refers the reader to the relevant topic-based section 42A
officers’ reports in those instances.
Section 42A officers’ reports with particularly strong overlap with this report are:


The whaitua process (relevant to Issue 5.3 Evaluating the water quality provisions
in this report) is discussed in the section 42A officer’s report: Overall policy
framework of the proposed plan framework.



Giving effect to the New Zealand Coastal Policy Statement (NZCPS) and the
approach to risk in the proposed Plan (relevant to Issue 5.2 Evaluating the coastal
hazards provisions in this report) will be discussed in the section 42A officer’s
report: Natural hazards that will be prepared and circulated in advance of the
relevant hearing (Hearing Stream 6).
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Any recommended amendments in response to submissions on the rules that are
triggered by an activity being located in a community drinking water supply
protection area (relevant to Issue 4.1 Community drinking water supply protection
areas) will be discussed in the section 42A officer’s report: Discharges to Land,
which will be prepared and circulated in advance of the relevant hearing (Hearing
Stream 5).

PAGE 2 OF 77
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2.

Introduction

1.

My name is Amber Carter. I am a planner from Opus International Consultants
Ltd, based in Wellington. My qualifications and experience are as follows:

2.

I hold a Bachelor of Science (Geography) and a Master of Planning degree
(with distinction) from Otago University and a Graduate Diploma in
Commerce specialising in Economics from Victoria University. I have two
years’ experience in planning under the Resource Management Act 1991
(RMA).

3.

I was not involved with the preparation of the proposed Natural Resources Plan
for the Wellington Region (proposed Plan). I was contracted by the Wellington
Regional Council (Council) in December 2015 (after the proposed Plan
notification period had closed) to help prepare the Summary of Decisions
Requested by Submitters (SDR) and code further submissions into GWRC’s
internal submissions database ‘Spoken’.

4.

In addition to reading the submissions, I have read Council’s section 32 reports
and the four consultation reports published prior to notification of the proposed
Plan (Parminter 2011a, 2011b, 2013, 2015). Where I have relied on various
Council letters, minutes and reports, these are identified in footnotes.

3.

Code of conduct

5.

I confirm that I have read the Code of Conduct for Expert Witnesses contained
in the Environment Court Practice Note and that I agree to comply with it.

6.

I confirm that I have considered all the material facts that I am aware of that
might alter or detract from the opinions that I express, and that this evidence is
within my area of expertise, except where I state that I am relying on the
evidence of another person.

7.

I am authorised to give this evidence on the Council's behalf.

4.

Scope of hearing report

8.

This report is prepared in accordance with section 42A of the Resource
Management Act 1991 (RMA). This report considers submissions and further
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submissions (submissions) that were received by the Council in relation to the
section 32 reports and consultation process undertaken for the proposed Plan.
9.

This report differs from the topic-based section 42A officers’ reports in that it
focusses on the processes that were undertaken prior to public notification of
the proposed Plan, not on the actual provisions of the proposed Plan. This
report does not include any recommended changes to the text of the proposed
Plan. It is intended to provide the Hearing Panel with information regarding
submitters’ questions and concerns regarding Council’s evaluation reports and
consultation process.


Section 5 is an overview of the consultation process required under
Schedule 1 of the RMA and of the approach taken by Council as part of
the proposed Plan process.



Section 6 is an overview of the requirements of section 32 of the RMA
and of the approach taken by Council in its evaluation reports.



Section 7 is an analysis of issues raised in submissions regarding
Council’s consultation process or section 32 evaluation reports.

10.

This report is intended to be read in conjunction with the two other Part A
reports, Part A: Introduction and procedural matters, which contains factual
background information, statutory context and administrative matters
pertaining to the proposed Plan, and Part A: Overall policy framework of the
proposed plan.

11.

This report intentionally avoids analysing the merits or otherwise of
submitters’ requests for amendments to proposed Plan provisions. For such
analysis, please refer to the relevant topic-based section 42A officers’ reports.
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5.

Background – Consultation

12.

This section details the consultation process that Council followed during the
development of the proposed Plan (prior to its notification). The report Part A:
Introduction and Procedural matters sets out clause by clause how Council met
the procedural requirements in Schedule 1 of the RMA for public notification
of the proposed Plan. Figure 1 shows a summary of key milestones in
Council’s consultation process.

• Review of operative plans begins
• Te Upoko Taiao committee established

2009

2010

2011

2012

• 16 public workshops
• July-September 2010 - Online survey
• Meetings with iwi and local councils
• Workshops with professionals and primary school students
• Council identifies issues and goals based on 2010 consultation, science and monitoring data, and
effectiveness and efficiency monitoring of operative plans.
• November-December 2011 - Online survey
• Workshops with public, mana whenua iwi and stakeholders
• Council develops ideas for the new regional plan
• Series of public presentations around the region on progress
• Workshops with stakeholders

• Review of consultation 2009–2013 produced
• July 2013 - Working Document for Discussion released (WDFD)

2013

2014

• March 2014 - Landowners owning property containing a significant site identified in the draft Plan
contacted by or before this date.
• September 2014 - public release of draft Plan. More than 130 submissions received.

• June 2015 - public notification of documents proposed to be incorporated by reference
• 31 July 2015 - public notification of the proposed Plan

2015
• 26 February 2016 - Summary of Decisions Requested in Submissions publicly notified
• 11 April 2016 - Errors and Omissions Addendum publicly notified

2016

Figure 1: Key milestones in Council’s consultation process

NATRP-1620937158-496
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13.

I consider submitters’ comments on Council’s consultation process that
occurred prior to notification of the proposed Plan under Issue 1 later in this
report.

5.1.1
14.

Council’s consultation prior to notification of the proposed Plan
The Council began its review of its operative plans in 2009. Between 2010 and
2014, public meetings, workshops, seminars and stakeholder meetings were
held with communities, community groups, iwi, territorial authorities, agencies
and regional organisations. Consultation meetings were held between relevant
departments within the Council to encourage inter-departmental participation
in the review process. Online surveys were held in 2010, 2011 and 2014 to
supplement the public events.

15.

Council made information available to stakeholders throughout its review
process in a number of ways:


Council’s online Events Calendar and Regional Plan Review web page,
including FAQs.



The agendas and meeting records for Te Upoko Taiao committee meetings
are publicly available on the Council’s website (the meetings themselves
are also open to the public and meeting dates are advertised in local
newspapers).



Sending letters directly to clause 31 parties.



Sending newsletter email updates to members of the public who signed up
to receive information and messages about the development of the
proposed Plan.



Releasing the draft Plan for public feedback. Stakeholders (including the
clause 3 parties) were notified of the availability of the draft Plan via letter
and email.



1

Posters in the region’s libraries.

RMA Schedule 1, Clause 3
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Directly contacting landowners owning property containing a site listed in
one of the proposed Plan’s Schedules (see the ‘assessment’ section under
Issue 1 for more detail on how this was done).



A

web

page

set

up

for

consultation

on

the

draft

Plan

(haveyoursay.gw.govt.nz/make-it-our-plan), including the ability for
members of the public to take part in a topic-based discussion forum in
addition to completing and sending a feedback form to Council.
16.

Consultation results were analysed and reported in four documents:


Your view about our environment: Public engagement (2010) for the
Natural Resource Regional Plan Review for the Wellington Region (March
2011)



Your environment – Are we on the right track? Public engagement (2011)
for the Natural Resource Regional Plan Review for the Wellington Region
(December 2011)



Review of Greater Wellington Public Engagement and Consultation for
the Natural Resources Regional Plan 2009–2013 (2013)



Making it our plan: Public engagement (2014–2015) for the Proposed
Natural Resources Plan for the Wellington Region (2015).

17.

The development of the schedules identifying places with significant values
involved direct consultation with affected landowners. For most sites,
landowners were approached prior to public release of the draft Natural
Resources Plan (draft Plan) in 2014. I discuss Council’s approach to
consultation regarding the proposed Plan’s schedules in further detail later in
this report under Issue 1: Council’s consultation process.
Consultation in 2010

18.

In 2010 the intention was to ‘create a snapshot of peoples’ evaluation of the
state of the Region’s natural resources’ (Parminter 2013, p2). In 2010 the
Council held 16 public workshops, meetings with iwi and local councils and an
online survey to get people’s views on the state of natural resources and on the
problems and opportunities with how natural resources are currently managed.
The public workshops were attended by almost 500 people in 88 groups, and

NATRP-1620937158-496
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the online survey was used by over 800 people (Parminter 2011a). In addition
to the public workshops, further workshops were held for:


Professionals, including developers, consultants and central government
agencies.



Owhiro Bay School pupils.



Iwi authorities and other entities that represented iwi views and interests.



Territorial authorities (district and city councils).

Consultation in 2011
19.

Throughout 2011 the Council developed a range of issues and goals that
incorporated people’s views from the previous year’s workshops, online
survey, iwi and council meetings as well as information from science and
monitoring and efficiency and effectiveness monitoring reports of the operative
plans. The engagement strategy had four parts (Parminter 2011b):


Workshops with the general public in six regional catchments: western
coastal, Porirua Harbour, northern Wellington Harbour, southern
Wellington Harbour, Ruamahanga River, and eastern coastal catchments.
These events were attended by about 150 people in total.



An online survey was opened by about 265 people and 8 of them posted
comments.



Workshops were hosted by mana whenua iwi throughout the region, with
other iwi members also attending. Workshops were held with members of
the region’s iwi authorities.



Two workshops with stakeholder organisations in Wellington and
Masterton involving about 60 people in total.

Consultation in 2012
20.

In 2012 people in the region were consulted about possible policies in specific
sections of the plan. Engagement included (Parminter 2013):
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For each of the seven topics in the regional plan, a series of 2–3 workshops
were held with stakeholders, giving a total of 20 focussed workshops. The
stakeholders invited were organisations that had a previously history of
working with the Council on regional planning documents and resource
consent applications.

Consultation in 2013: Working Document for Discussion
21.

In July 2013 the Working Document for Discussion (WDFD) was a very
preliminary draft of provisions for the new regional plan. The WDFD enabled
further discussions to happen with stakeholders and other members of the
community. Five seminars were held in August 2013 (Parminter 2015).
Invitees to these seminars included people from territorial authorities, rural and
urban communities and consultants and contractors. These were attended by
about 40 people.

22.

A series of workshops were held between October and December 2013 with
stakeholders to continue the development of policies and rules for water
allocation, water quality and catchment values. These were each attended by
20–30 people.
Consultation in 2014: Draft Natural Resources Plan

23.

In September 2014 Council publicly released a draft Natural Resources Plan on
its website, informed stakeholders and everyone on its consultation database of
its availability, and asked for feedback, which further influenced the
development of the proposed Plan. Five public information meetings on the
draft Natural Resources Plan were held around the region in September 2014.2
The total number of responders on the draft was 137 with a total number of
responses being 145, as some organisations provided more than one response.
Over 4,000 points of interest were raised (Parminter 2015). Council officers
worked through these comments and they informed the provisions of the
proposed Plan when it was publicly notified the following year.

2

A record of these sessions is available on Council’s event calendar
http://www.gw.govt.nz/events/?month=sep&year=2014
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Consultation in 2015
24.

Engagement activities leading up to the notification of the proposed Plan in
July 2015 had a focus on restricting livestock access to waterways (Parminter
2015) and included:

25.



A focus group involving 20 people representing different organisations



Three public meetings with almost 180 people attending

Electronic newsletters were sent to people that had expressed an interest in
staying up-to-date with the plan development process in March and May 20153.
Information on the plan review process was kept up to date on Council’s
Regional Plan Review page on its website.

5.1.2
26.

Principles of consultation
Consultation must be in accordance with section 82 of the Local Government
Act 2002 (LGA).4 This section of the LGA sets out principles for consultation,
which in summary require Council to:


Provide people with reasonable access to relevant information.



Encourage people to present their views to Council.



Give people clear information on the purpose of the consultation and what
decision will follow from it.



Provide people with a reasonable opportunity to present their view to
Council.



Receive people’s views with an open mind and give them due
consideration when making a decision.



Keep a clear record of relevant decisions and explanatory material relating
to decisions and make this accessible to people.

27.

I consider that Council’s consultation process was in accordance with these
principles, based on the process I have outlined in the previous sections and my
assessment later in this report under Issue 1: Council’s consultation process.

3

These e-newsletters are publicly available on Council’s website http://www.gw.govt.nz/regional-plannews-and-information/
4
RMA Schedule 1, Clause 3(4).
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6.

Background – Section 32

6.1

Statutory requirements

28.

Under section 32 of the RMA, any proposed plan must be accompanied by a
report that evaluates both the extent to which each proposed objective is the
most appropriate way to achieve the purpose of the RMA and whether the
proposed provisions are the most appropriate way to achieve the objectives in
terms of their efficiency and effectiveness and by identifying other reasonably
practicable options for achieving the objectives. These reports must contain a
level of detail that corresponds to the scale and significance of the effects that
are anticipated to arise from the implementation of the proposal.

29.

Section 32 evaluations must be made available when a proposed Plan is
notified.

6.2

Council’s section 32 reports

30.

The Council prepared 20 section 32 reports focussing on specific topics and
their related objectives and provisions within the proposed Plan. These were
made publicly available when the proposed Plan was publicly notified (31 July
2015) and remain available on the Council website. An introductory document
‘Introduction to the Resource Management Act 1991 Section 32 Reports’
accompanies them and provides information, procedural guidance and
background to the topic-based evaluation reports.
Table 1: Section 32 reports prepared by the Wellington Regional Council
Section 32 report

Objectives

Air quality management

Objective O39, O40, O41

Soil conservation

Objective O42, O47

Contaminated land and hazardous substances

Objective O43, O51

Natural hazards

Objective O20, O21,O22

Water quality

Objective O23, O24

Māori values

Objective O3, O11, O14, O15, O16,
O26, O33

Discharges to land

Objective O42 ,O44, O46,O49

Management of the coastal marine area

Objective O53, O54, O56, O57, O59

Sites with significant historic heritage values

Objective O34

Wetlands

Objective O28, O31, O35

NATRP-1620937158-496
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31.

Beneficial use and development

Objective O2, O12, O13

Aquatic ecosystems

Objective O18, O25, O27, O29, O30,
O31, O35

Beds of lakes and rivers

No objectives are analysed in this report

Ki uta ki tai -mountains to the sea

Objective O1, O4, O5

Discharges to water

Objective O48, O50

Livestock access, break-feeding and cultivation

Objective O45, O47

Activities in the coastal marine area

Objective O19, O58

Recreation, public access and public open space

Objective O9, O10, O55

Natural heritage

Objective O17, O32, O36, O37, O38

Water quantity

Objective O3, O7, O8, O25, O52

Each of Council’s section 32 reports contains a section that outlines the
methodology chosen to evaluate the appropriateness of the proposed objectives
and the extent to which the proposed provisions are the most effective and
efficient means of achieving the objectives. There are minor variations in
methodology in each report, but the overall approach was:


Analysis of resource management issues based on effectiveness reviews of
the operative regional plans and consultation undertaken in 2010 and 2011.



Identification of relevant national and regional legislation and policy
direction.



Evaluation of the appropriateness of objectives in addressing the relevant
resource management issues and achieving the purpose of the RMA.



Evaluation of the effectiveness and efficiency of the proposed provisions
in achieving the objectives.

32.

The section 32 reports are structured by topic, but because of the integrated
nature of the proposed Plan, some objectives are relevant to more than one
topic. Where the achievement of a proposed objective is anticipated through
the implementation of a broad range of policies and methods, a specific topic
report takes the lead on the evaluation, with cross references to other reports
which examine how the achievement of that objective will be contributed to
within specific areas of resource management.

PAGE 12 OF 77
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6.2.1
33.

Appropriateness of the proposed Plan’s objectives for meeting the
purpose of the RMA
Section 32(1)(a) requires, firstly, for the proposed objectives to be assessed in
terms of the extent to which they are the most appropriate way to meet the
purpose of the RMA. To date, case law on section 32 has interpreted ‘most
appropriate’ to mean ‘suitable, but not necessarily superior’.5

34.

The Council’s section 32 reports assessed the ‘appropriateness’ of the proposed
Plan’s objectives using four criteria:


Relevance – is the objective related to addressing a resource management
issue? Will it achieve one or more aspects of the purpose and principles of
the RMA?



Usefulness – will the objective guide decision-making? Does it meet
sound principles for writing objectives?



Achievability – can the objective be achieved with tools and resources
available, or likely to be available, to the Council?



Reasonableness – what is the extent of the regulatory impact imposed on
individuals, businesses or the wider community?

35.

I consider that these four criteria provide the basis for a robust approach to
evaluating ‘appropriateness’ because they encompass a broad range of
considerations, from the pragmatic (‘Can we really achieve this objective?’) to
the aspirational (‘Will this objective improve environmental outcomes?’). The
four Council criteria capture essentially the same range of considerations as
those suggested in the Ministry for the Environment guidance (MfE 2014),
which uses ‘relevance’, ‘feasibility’ and ‘acceptability’ rather than the four
criteria listed above. The reason for this difference is that Council’s section 32
process began before MfE published its guidance, so the criteria were drawn
from

Quality

Planning

best

practice

guidance

at

the

time

(qualityplanning.org.nz).

5

Rational Transport Society Inc. v New Zealand Transport Agency [2012] NZRMA 298 (HC) at [45].

NATRP-1620937158-496
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6.2.2
36.

Appropriateness of provisions for meeting the objectives
Having selected appropriate objectives, section 32(1)(b) requires Council to
examine whether the proposed provisions are the most appropriate way to
achieve those objectives. This examination has three key components:
(i) identifying other reasonably practicable options for
achieving the objectives; and
(ii) assessing the efficiency and effectiveness of the provisions in
achieving the objectives; and
(iii) summarising the reasons for deciding on the provisions
Reasonably practicable options

37.

The RMA does not define ‘other reasonably practicable options’,6 but this
provision is generally interpreted as a requirement for councils to identify
realistic alternatives to the proposed provisions that can address the significant
resource management issue. At a minimum, it requires an assessment against
doing nothing. The more contentious or large the proposal, the more options
should be provided. Guidance published by the Ministry for the Environment
(MfE 2014) suggests that ‘reasonably practicable options’ may:

38.



be both regulatory and non-regulatory



be targeted towards achieving the goal/objective



be within the council’s resources, duties and powers



represent a reasonable range of possible alternatives.

Because the proposed Plan provisions are designed to work together rather than
in isolation, the reports consider provisions as a comprehensive ‘package’
when comparing them to alternatives rather than on an individual basis. This is
consistent with relevant case law7 (cited above).

39.

Each of Council’s section 32 reports compares the proposed Plan’s package of
provisions to at least one other alternative. In 14 of the reports, this alternative
is maintaining the operative provisions—the ‘status quo’. Six of the reports

6
7

RMA s32(1)(b)(i)
Rational Transport Society Inc. v New Zealand Transport Agency [2012] NZRMA 298 (HC) at [45].
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assess and compare a second or third viable alternative to the proposed
provisions in addition to the status quo.
Efficiency and effectiveness
40.

An assessment of effectiveness and efficiency must consider the benefits and
costs of implementing the proposed provisions, quantify these if practicable,
and assess the risk of acting or not acting if there is uncertain or insufficient
information about the subject matter.

41.

In Council’s section 32 reports, the discussion of the efficiency and
effectiveness of alternative ways to achieve the objectives generally occurs
within the main text. Appended to each report in tabular form is a full
assessment of efficiency and effectiveness of the proposed provisions
compared to at least one other alternative. These tabularised assessments
consider costs and benefits to three broad stakeholder groups: the Council,
resource users, and the community (who are also resource users and vice
versa).
Table 2: Appropriateness assessment used in the Plan section 32 reports
Option 1 –
proposed
provisions
Costs

Option 2 –
alternative

Council
Resource user
Community

Benefits

Council
Resource user
Community

Efficiency (costs vs benefits) and
effectiveness (will the provisions achieve
the objective)
Risks
Appropriateness
Conclusions

NATRP-1620937158-496
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42.

I would emphasise that the ‘Option 1 – proposed provisions’ evaluated in
Council’s section 32 reports is the culmination of the plan review process that
occurred over a period of years prior to notification of the proposed Plan.

43.

It is worth noting that costs and benefits are not restricted to purely financial
measures and that Section 32 of the RMA does not require a
monetised/quantified cost-benefit analysis (CBA) to be undertaken. Guidance
from the Ministry for the Environment suggests a CBA is ‘less appropriate for
proposals which have a range of effects across a wide area, and include
indirect effects /externalities which are more difficult to quantify’ (MfE 2014,
p89).

6.2.3
44.

Further evaluation requirements – RMA section 32AA
Where changes are proposed to the proposed Plan, a further evaluation is
required under section 32AA. Further evaluation reports are only required for
changes proposed to the proposed Plan since Council’s original evaluation
reports were completed. Further evaluation reports must also meet the criteria
of section 32,8 and their level of detail must correspond to the scale and
significance of the changes (and not the effects of the implementation of the
proposed Plan, as set out in section 32(1)(c) of the RMA, as that has already
been undertaken).

45.

Further evaluation reports under section 32AA must be published in an
evaluation report available for public inspection at the same time as the
decision on the proposed Plan is publicly notified, or referred to in the
decision-making record in sufficient detail to demonstrate that the further
evaluation was undertaken in accordance with section 32AA of the RMA.

46.

Where changes are recommended to proposed Plan provisions as a result of
submissions, the Council officer responsible for the relevant section 42A
officer’s report has undertaken an evaluation pursuant to section 32AA. These
draft evaluations are attached as appendices to the relevant section 42A

8

required in accordance with section 32AA(1)(b)
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officer’s report and will be considered by and amended as necessary when the
Panel makes its decisions.
6.2.4
47.

Challenges to section 32 evaluation reports
Section 32A allows submitters to challenge objectives or provisions on the
grounds that:

48.



an evaluation report has not been prepared or considered



a further evaluation has not been undertaken or considered



sections 32 or 32AA have not been complied with.

The Hearing Panel can still have regard to Council’s section 32 reports even if
there is a submission that challenges them on the above grounds. The Panel can
also assess the proposed Plan provisions according to the matters in RMA
section 32 independently of Council’s section 32 reports.9

9

RMA section 32A(2)
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7.

Analysis of submissions

7.1

Overview of submissions received

49.

Whilst Council’s section 32 reports and consultation process underpin the
proposed Plan, they do not form part of its actual text. This means that
comments in submissions on these subjects are not wholly captured in the
Summary of Decisions Requested (SDR). This is because the SDR is (a) a
summary and (b) includes only decisions requested by submitters on the
provisions of the proposed Plan. Consequently, comments on Council’s section
32 reports and consultation process may not have unique submission point
number identifiers in the standard format i.e.,S123/45. I have used page
numbers from the original submissions to assist in identifying these submission
points in these instances.

50.

Several groups of submitters made submissions in a common format. I have
treated submissions that used a common format as a single submission for the
purposes of my report to avoid unnecessary repetition. The four common
format submission groups of relevance to this report are:

51.



Farmers Common Format (approximately 73 submissions)



Wairarapa Water Users Common Format (approximately 50 submissions)



Land Matters Common Format (approximately 10 submissions)



Craig Dairy Farms Common Format (11 submissions).

Some of these numbers are approximate because many submitters submitted
more than one common format submission; and/or partial common format
submissions; and/or a unique submission in addition to a common format
submission. The full list of individual submitters considered as one of these
common format submitters is appended in Appendix A.

52.

I re-iterate that any recommendations on amendments to the text or provisions
of the proposed Plan in response to submissions will be addressed in the
relevant section 42A officers’ reports for each topic. This report only addresses
submitters’ concerns in terms of Council’s section 32 evaluations and
consultation process.

PAGE 18 OF 77

NATRP-1620937158-496

section 42A Report Section 32 and Consultation

7.1.1
53.

Submissions commenting on Council’s consultation process
Submissions relating to the consultation process are mainly either requests for
more consultation or simply statements that consultation to date has been
inadequate. Several submitters are critical of Council’s engagement with
landowners who own property affected by a site of significance identified in
one of the schedules of the proposed Plan. Other submitters consider Council’s
notification period inadequate.

7.1.2
54.

Submissions commenting on Council’s section 32 reports
Most submitters commenting on Council’s section 32 reports do so in the
context of opposing a specific provision in the proposed Plan. A smaller group
of submitters raise wider concerns with the adequacy of the section 32 reports.
These broader comments include concerns that no evaluation reports have been
undertaken for specific issues or stakeholder groups (such as coastal hazards or
primary production) or that the proposed Plan’s staged approach to
implementing the NPS-FM means that the ‘missing’ provisions (on nitrogen
limits for example) could not be evaluated. I would note that any future
provisions proposed as plan changes will be evaluated according to section 32
of the RMA. I would further note that all of Council’s section 32 reports
evaluated a ‘status quo/do nothing’ option and the risk of acting vs. not acting,
and that section 6.2.3 at pages 61–62 of Council’s section 32 report: Water
quality considers the appropriateness of no water quality limits vs. ‘interim’
water quality limits ahead of the Council’s progressive implementation
programme for the NPS-FM being completed. Council’s staged approached to
fully implementing the NPS-FM and how the proposed Plan meets the interim
requirements of the NPS-FM is discussed in the report Part A: Overall policy
framework of the proposed plan and the technical evidence of Mr Alastair
Smaill appended to that report.

55.

The region’s territorial authorities and their associated organisations (such as
Wellington Water (S135)) are another group of submitters who make
comments on Council’s section 32 reports. This group is particularly concerned
with stormwater discharges, and their comments on the section 32 reports
and/or consultation are frequently made in this context.
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7.2

Key issues

56.

I have grouped submitters’ comments on Council’s section 32 reports and
consultation process under the following headings for analysis:






Issue 1.

Issue 1: Council’s consultation process
Issue 2: Assessing costs and benefits
Issue 3: Consideration of alternatives
Issue 4: Quality of information
 Issue 4.1 Community drinking water supply protection areas
Issue 5: Are there gaps in Council’s evaluation reports?
 Issue 5.1 – Evaluation the implications for primary production
 Issue 5.2 – Evaluating the coastal hazards provisions
 Issue 5.3 – Evaluating the water quality provisions
 Issue 5.4 – Evaluating the beds of lakes and rivers provisions
 Issue 5.5 – Evaluating ‘restore and enhance’ provisions
 Issue 5.6 – Evaluating specific individual provisions.

Council’s consultation process

General comments
57.

Most submitters concerned about Council’s consultation process make general
rather than specific comments, along the lines of ‘more consultation was
needed/should be done’. For example, at p16 of their submission, AJ Barton
(S365) makes the general request: ‘Next time there is a plan replacement to
involve affected parties in a consultation process at an earlier stage; to get
some key planners out in the field to observe what actually happens in rural
business and farming operations and to give greater consideration to the
wisdom, experience and immense practical knowledge of those who live,
manage and work in the region’s rural sector where the majority of rules and
conditions apply. ’

58.

I would like to state up front that I consider that Council has met the statutory
requirements for consultation as set out in Schedule 1 of the RMA. Postnotification, the process for public comment on the proposed Plan is via
submissions. The report Part A: Introduction and Procedural matters sets out
clause by clause how Council met the procedural requirements in Schedule 1 of
the RMA for notification of the proposed Plan and I will not duplicate that
assessment here.
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59.

Prior to notification, there are only a small number of parties that the RMA
states must be consulted with during the preparation of a proposed regional
plan10, but Council chose to consult much more broadly, as is good practice.
RMA Schedule 1, clause 4 requires consultation to be in accordance with
section 82 of the LGA.

60.

The principles of consultation under the LGA11 are: providing information to
people who may be affected by, or have an interest in, the decision, allowing
sufficient time for people to express their views, and listening to people’s
views with an open mind and a willingness to change from the original
position. The Court of Appeal in Wellington International Airport Ltd v Air
New Zealand made it clear that ‘consultation’ is not synonymous with
‘negotiation’ and that agreement is not the object of the process. 12 The
Supreme Court reiterated this view in The New Zealand Pork Industry Board v
The Director-General of the Ministry for Primary Industries.13

61.

I rely primarily on the four consultation reports that Council published
(Parminter 2011a, 2011b, 2013, 2015) for the detail of the consultation process
that Council followed in developing the proposed Plan (summarised in section
5 of this report). It is clear from these reports that the plan review and
development process has been a long one and has involved community
consultation since 2010, approximately five years before public notification of
the proposed Plan on 31 July 2015. Council used a variety of methods to
engage with the community and stakeholders, including meetings, online
surveys and public as well as targeted stakeholder workshops. Council
distributed information both electronically and by making hard copies of
technical reports available on request. Plain-English FAQs were made
available at various stages to help explain the plan review process to the public.

10

RMA Schedule 1, clause 3
LGA s82
12
Wellington International Airport Ltd v Air New Zealand [1993] 1 NZLR 671 (CA) at para 674–676
13
New Zealand Pork Industry Board v the Director-General of the Ministry for Primary Industries [2013]
NZSC 154 [20 December 2013] at para [168].
11
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62.

Prior to notification of the proposed Plan, two draft versions were released for
consultation (the Working Document for Discussion in July 2013 and the draft
Natural Resources Plan in September 2014). Comments and feedback from
both versions influenced the development of the notified version of the
proposed Plan. In my view, this process was in accordance with the principles
of the LGA, particularly in allowing sufficient time for people to express their
views and providing information.

63.

I assess each of submitters’ more specific concerns raised in respect of
consultation on a topic by topic basis below.

Consultation on the proposed Plan’s schedules
64.

Many submitters are concerned that there was insufficient consultation with
those affected by the proposed Plan’s schedules, particularly landowners
owning property containing a site of significance listed in the schedules. For
example, Federated Farmers (S352) is concerned about the ‘quality of
engagement with those affected by specific schedules and associated rules
(including with reference to the Local Government Act), including failure to
advise affected landowners, e.g. inanga sites, drinking water protection
zones…’ (Federated Farmers (S352), p.3).

65.

Masterton and South Wairarapa District Councils (S366 and S367) consider
that affected landowners and resource users ‘have not been suitably consulted
or advised of the implications of the Schedules within the current [proposed]
Plan framework…’ (S366 and S367, p.11).

66.

Wairarapa Water Users Incorporated Society (S124) and associated Common
Format submitters state that ‘more consultation with affected parties is
required’ on Schedule Q: Reasonable and efficient use criteria.

PAGE 22 OF 77

NATRP-1620937158-496

section 42A Report Section 32 and Consultation

67.

There are 21 Schedules in the proposed Plan, not all of which relate to discrete
mapped sites or to ‘sites of significance’. Those schedules that relate to sites
where activities within the site can trigger specific proposed Plan rules are14:










68.

Schedule A: Outstanding water bodies
Schedule C: Sites with significant mana whenua values
Schedule E: Sites with significant historic heritage values
Schedule F: Ecosystems and habitats with significant indigenous
biodiversity values
Schedule H: Contact recreation and Māori customary use
Schedule I: Important trout fishery rivers and spawning waters
Schedule J: Significant geological features in the coastal marine area
Schedule K: Significant surf breaks
Schedule M: Community drinking water supply abstraction points.

Although the RMA does not require Council to consult with any parties other
than those listed in clause 3 prior to notification of the proposed Plan,
Council’s consultation strategy was to engage with landowners owning
property affected by a site listed in the proposed schedules. Council’s approach
was that ‘by the time schedules are in the public arena for engagement or
consultation, there should be no surprises for landowners that a site on their
property is on the list.’15 Priority was given to consultation with landowners
who faced restrictions on their activities as a result of a site on their property
being scheduled in the proposed Plan (for instance, sites listed in Schedule H:
Contact recreation and Māori customary use are not subject to additional
restrictions; the related objectives and policies will be implemented via other

14

The other schedules are:
Schedule B: Ngā Taonga Nui a Kiwa
Schedule D: Statutory Acknowledgements
Schedule G: Principles to be applied when proposing and considering mitigation and offsetting in relation
to biodiversity
Schedule L: Air quality
Schedule N: Stormwater management strategy
Schedule O: Plantation forestry harvest plan
Schedule P: Classifying and managing groundwater and surface water connectivity
Schedule Q: Reasonable and efficient use criteria
Schedule R: Guideline for stepdown allocations
Schedule S: Guideline for measuring and reporting of water takes
Schedule T: Pumping test
Schedule U: Trigger levels for river and stream mouth cutting
15
Beaglehole, J., and Paynter, L. (2012), Communication strategy for the development of schedules in the
new regional plan. Internal Council document, File number ENV/31/01/03, GWRC, Wellington.
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methods for this schedule).16 It is important to note that many sites are on
publicly owned land or in the coastal marine area (such as Schedule K:
Significant surf breaks) and so do not affect private landowners.
69.

The timing of when landowners were contacted during the plan review and
proposed Plan preparation process varied depending on when technical
information became available. Some landowners were contacted relatively
early in the plan review process (for example, the initial contact with boatshed
owners affected by Schedule E2: Historic heritage wharves and boatsheds was
in October 201217). Most landowners owning property containing a significant
site were contacted by or before March 2014 during the preparation of the draft
Plan. The draft Plan was made available for public comment in September
2014.

70.

Almost all sites that appear in the proposed Plan also appeared in the draft
Plan. Landowners owning property that included one of these sites had a year
or more to consider this information before the notification of the proposed
Plan on 31 July 2015.

71.

However, there were some Schedules including sites of significance that did
not appear in the draft Plan. These were:




72.

C2: Sites of significance to Te Ātiawa ki Whakarongotai
C3: Sites of significance to Ngāti Toa Rangatira
F3: Identified significant natural wetlands.

The sites in Schedules C2 and C3 were not listed in the draft Plan because
information was not received from Te Ātiawa ki Whakarongotai and Ngāti Toa
Rangatira until after the draft Plan had been released. Landowners owning
property affected by one of these schedules were contacted in May 2015 in
advance of the public notification of the proposed Plan on 31 July 2015.

16

‘Schedule sites – Landowner consultation Plan’, 25 September 2013, internal memo, File number
ENV/31/31/01-v1
17
The boatshed owners own structures rather than land, but have resource consent for their wharves and
boatsheds if they are in the CMA.
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73.

In terms of Schedule F3: Identified significant natural wetlands, the criteria for
identifying significant natural wetlands were included in the draft Plan but the
individual sites were not. Feedback received on the draft Plan was that the
Council should identify significant natural wetlands and list them in the
proposed Plan in order to make it clear which wetlands livestock need to be
excluded from under the proposed Plan’s rules. The process Council used for
identifying significant natural wetlands in Schedule F3 is discussed in the
Section 32 report: Wetlands. As a result of this process, Council identified 215
significant natural wetlands.

74.

Following identification, the Council wrote to the 350 landowners associated
with these 215 wetlands in March 2015. Each landowner also received a map
of their wetland, and they were invited to contact the Council if they had any
reason to think that the identified wetland was not a natural wetland, was
constructed, was inaccurately mapped or was not on their property. They were
also invited to attend one of three public meetings held around the region on
the subject of livestock access to water bodies including significant natural
wetlands. As a result of this process, several of the 215 originally identified
wetlands were removed from the list, and Schedule F3 as proposed contains
197 identified significant natural wetlands.

75.

In terms of community drinking water supply protection areas, Schedule M:
Community drinking water supply abstraction points lists only the location of
the abstraction point. The extent of the protection areas are shown on the
associated Maps 26, 27a, 27b, and 27c. The rules that trigger the need for
resource consent for an otherwise permitted activity if it is within a community
drinking water supply area are Rule R37: Agrichemicals into water; Rule R46:
Dye or salt tracer; Rule R71: Pit latrine; Rule R75: New or upgraded on-site
wastewater systems; Rule R77: Application of Aa biosolids to land;18 Rule
R89: Farm refuse dumps; and Rule R146: Geotechnical investigation bores.

18

Sewage sludge can be treated to destroy pathogens and reduce odour, producing a product known as
‘biosolids’. ‘Aa’ graded biosolids are pathogen free and have low levels of other residual contaminants.
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76.

Landowners owning property within one of these community drinking water
supply protection areas were not contacted prior to the notification of the
proposed Plan. It is my understanding, based on discussions with Council
officers who were involved with the preparation of the proposed Plan19 that the
information used to prepare Maps 26, 27a, 27b, and 27c was not available
sufficiently in advance of the proposed Plan’s notification date to give advance
notice to landowners within these areas.

77.

The community drinking water protection areas were driven largely by the
need to comply with the Resource Management (National Environmental
Standard for Sources of Human Drinking Water) Regulations 2007, rather than
being values-based. The certainty of the information used to model these areas
and the evaluation of the risk of acting versus not acting is in Council’s section
32 report: Discharges to land and is discussed later in this report under the
separate Issue 4: Quality of information.

78.

Landowners affected by Schedule M would, however, have been notified and
were able to make submissions as part of the public notification process for the
proposed Plan. Although that notification did not directly draw landowners'
attention to their location within a community drinking water supply protection
area, this information was easily obtainable from a review of the proposed Plan
maps. Interested parties then had two months to submit on the proposed Plan
after notification and one month to make a further submission after the SDR
was notified. I note that many landowners affected by Schedule M have made
submissions (for example, Craig Dairy Farms (S358)). The submission points
and any recommended amendments in response to submissions on the rules
that are triggered by an activity being located in a community drinking water
supply protection area will be discussed in the section 42A officer’s report:
Discharges to Land, which will be prepared prior to Hearing Stream 5.

19

L Harper (Team Leader Policy Implementation) 2017, personal communication.
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Timing and length of the submissions period
79.

A small number of local authority submitters consider that the two-month
submission period was inadequate given the complexity of the proposed Plan.
Porirua City Council (S163), Masterton and South Wairarapa District Councils
(S366 and S367) fall into this category. Porirua City Council requested an
extended further submissions period.
‘Significant landowners, including the councils, need
sufficient time to confirm the accuracy of the areas and
determine the implications of the scheduling and maps. The
current information, including the manner in which it has
been prepared, in combination with the complexity of the
proposed Plan means the submission period has been
insufficient to enable a comprehensive consideration and
submission process.’ (SWDC (S367), p.11)

80.

In addition, one submitter, Kaiwaiwai Dairies Limited (S119), was concerned
that the timing of the public notification period was during the calving/lambing
season. While this concern is noted, as the proposed Plan is relevant to the
population of the entire Wellington Region, the timing of the public
notification did not take into account specific industries.

81.

The statutory timeframe for receiving public submissions on a proposed plan is
40 working days (clause 5(3)(a) of Schedule 1). The notification period for the
proposed Plan was 40 working days (31 July 2015–25 September 2015).
Council had the discretion to extend this period under section 37 up to 80
working days.

82.

Council chose not to extend the timeframe beyond 40 working days because it
was not considered necessary. The consultation on the draft Natural Resources
Plan had already taken place and was comprehensive, so those affected by the
proposed Plan already had some knowledge of it.

83.

Although the submission timeframe was not formally extended beyond 40
working days. 156 submitters applied for, and were granted extensions under
section 37 of the RMA to allow their submissions to be filed up to an
additional 17 working days later (20 October 2015). An additional 19
submitters did not apply for extensions but were granted waivers for failure to
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comply with the required timeframes. All extensions and waivers were granted
under delegated authority by the Manager, Environmental Policy.
84.

The timeframe for receiving further submissions on the SDR is 10 working
days (clause 7(1)(c) of Schedule 1). The Manager, Environmental Policy,
acting under delegated from Council decided to extend the timeframe to 20
working days20:
‘To provide the public with a longer period of time to
consider the submissions received and to make a Further
Submission. Given the large number of original submissions
received, a 10 working day period is not considered a fair
and reasonable timeframe for the public to participate in this
process.’

Council’s consultation process: conclusions
85.

In conclusion, I consider that the length of Council’s plan development process
and the opportunities it provided for public participation are in accordance with
the principles of consultation under the LGA. I consider that Council not only
met but went considerably beyond the minimum statutory requirements for
consultation in Schedule 1 Clause (3) of the RMA when preparing the
proposed Plan. In addition, I consider Council’s approach to submissions after
the notification of the proposed Plan (granting 177 extensions and waivers for
late submissions and doubling the further submissions notification time period)
demonstrates its commitment to ensuring stakeholders have had the
opportunity to have their say on the proposed Plan.

20

‘Extension of time limit for making a Further Submission’ dated 9 February 2016, authorised by
Manager, Environmental Policy acting under authority delegated by the Wellington Regional Council.
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Issue 2.
86.

Assessing costs and benefits

Under this issue I have grouped submissions concerned with how costs and
benefits were assessed in Council’s section 32 reports. Many submitters were
concerned that there was insufficient quantification of costs and benefits or that
these were not identified in enough detail to enable a robust evaluation.

Assessing costs and benefits – Submissions
87.

Wellington Water Limited (S135) (WWL) comments that ‘the proposed Plan
would be strengthened and have greater integrity if the section 32 reports more
robustly accounted for costs and benefits’ (p.7). WWL request a section 32AA
report be prepared to accompany the changes it requests to a number of
provisions, particularly those that relate to regionally significant infrastructure
and stormwater discharges. I note that this is a statutory requirement for any
amendments the Panel chooses to make to the proposed Plan in its decision.

88.

Where officers have recommended changes, section 32AA further evaluation
reports are appended to the relevant section 42A officers’ reports. Changes
proposed/requested by submitters are not subject to a section 32AA further
evaluation unless the Council officer recommends amendments and accepting
those submissions. If the Council officer does not recommend accepting a
submission, but the Panel wishes to accept the submission, then a further
evaluation will need to be undertaken at that point in time.

89.

Federated Farmers (S352) also express concern with the lack of quantification
of costs and poor supporting evidence for many of the sites included in the
Schedules of the proposed Plan. It is their opinion that ‘it cannot be established
whether the plan is “achievable, practical and affordable for the region”
without clear quantification of costs in key areas’. They recommend work is
carried out prior to the hearing ‘to provide clear criteria, evidence and costbenefit analysis of the [proposed Plan’s] schedules of significant sites’.

90.

South Wairarapa District Council (S367) and Masterton District Council
(S366) are concerned ‘at the general lack of assessment undertaken in the
section 32 reports, including the lack of supporting technical documents, no
substantive analysis, and lack of fiscal costing of alternatives’ (SWDC (S367)
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p.10). They are particularly concerned that there is a lack of consideration of
the actual and potential costs to communities and individuals. These councils
request a full review of the section 32 reports, in particular the costs associated
with the proposed regulatory frameworks:
‘Significant regulatory interventions have been proposed on
the basis of this inappropriate level of evidential analysis,
which have major cost implications on communities, and is
likely to fall short of the requirements of s32 of the Act.’
(SWDC (S367) p.11).
91.

The Wairarapa Water Users Incorporated Society (WWU) (S124) and
Wairarapa Water Users Common Format submitters are concerned that:
‘the extent of section 32 reports in relation to water
allocation do not identify the effects of proposed changes on
our members in enough detail.’ (WWU (S124), p.20).

92.

Council evaluated the proposed Plan’s water allocation provisions in it section
32 report: Water quantity. There are a number of technical reports that sit
behind this (as for all of Council’s section 32 reports), including an economic
impact assessment for the draft Plan changes to the Wairarapa flow regimes
(Harris 2015).

Assessing costs and benefits – Assessment
93.

While the RMA requires an evaluation that includes an assessment of the
benefits and costs of environmental, economic, social and cultural effects, it
acknowledges in the phrasing of the very same subclause 32(2)(b) that
quantifying these may not be appropriate or achievable in all cases by
directing: ‘if practicable, quantify the benefits and costs…’ [emphasis mine].

94.

To quantify means to place a numerical value on, not necessarily to monetise.
Ministry for the Environment guidance (MfE 2014) suggests that ‘if
practicable’ can be taken to mean that quantitative data should be collected if:




It is possible to collect quantitative data;
The costs of collecting the data are appropriate to the scale and
significance of the impacts or the overall problem to be addressed, or the
costs of choosing an inferior policy option; and
The data can be analysed or compared in a meaningful way.
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95.

Most importantly, section 32 does not require a fully monetised cost-benefit
analysis nor that every effect be identified and assessed:
‘Planning processes do not need to ascertain with certainty
all future effects of all future activities, just enough to
understand if the option will form a robust framework, and to
avoid significant unforeseen circumstances and high
unexpected negative impacts.’ (MfE 2014, p.42).

96.

Many environmental impacts that are managed by the regional plan are
difficult, costly, and potentially controversial to quantify and/or monetise. For
instance, the costs to resource users if a resource consent is required 21 for an
activity will vary because the nature and scale of effects will differ from site to
site and will depend on the receiving environment and the nature of what is
proposed. Quantifying the environmental benefits to be gained from the
proposed Plan’s provisions immediately raises questions of how environmental
benefits are valued and whether monetisation is appropriate in all cases (for
example, is it appropriate to monetise the benefits that may arise from
proposed Plan’s provisions that ultimately derive from the RMA’s directive to
recognise and provide ‘the relationship of Maori and their culture and
traditions with their ancestral lands, water, sites, waahi tapu, and other
taonga’).

97.

Council’s section 32 reports generally do not place a numerical value on costs
and benefits. The approach of Council’s reports was to discuss costs and
benefits in qualitative terms and summarise these in tables. The table below
(Figure 2) is an example of Council’s general approach. This example is taken
from the Section 32 Report: Air Quality Management, and considers the costs
and benefits of the provisions (policies, rules and other methods) proposed to
achieve the air quality objectives O39 and O4122.

21

Note that if there were no permitted activities provided for in the proposed Plan, activities regulated by
s12–15 of the RMA would always require resource consent (unless there is a relevant NES).
22
Objective O39: Ambient air quality is maintained or improved to the acceptable category or better in
Schedule L1 (ambient air)
O41: The adverse effects of odour, smoke and dust on amenity values and people’s well-being are
reduced
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Figure 2: An example of how Council's reports evaluate benefits and costs, taken
from the Section 32 Report: Air Quality Management, p21
98.

Sitting behind these largely qualitative evaluations are a number of technical
reports that Council made available alongside its section 32 reports.23 These
technical reports’ recommendations generally give a good indication of the
magnitude of costs that may be imposed or benefits to be achieved on specific
subjects. For example, the report Permitted Activity Thresholds: An evaluation
of Permitted Activity Thresholds in the Regional Air Quality Management Plan
provides technical recommendations on potential permitted activity thresholds
for activities that result in discharges of contaminants to air.

23

There were 43 technical reports published with Council’s section 32 reports. These remain available on
the Council website at http://www.gw.govt.nz/technical-reports-3/
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99.

There are, however, some exceptions where Council has included numerical
values for costs and benefits in its section 32 reports, where this information is
readily available. These are used primarily for illustrative purposes to support
the qualitative assessment. Examples where quantified costs and benefits are
included within the text of the evaluation reports are:


Estimated cost of installing a reticulated water system and cost of fencing
(Section 32 report: Livestock access, break-feeding and cultivation).



Estimated cost of $15,000 to establish a fish passage restoration
programme at Council (Section 32 report: Aquatic ecosystems).



Potential estimated one-off cost to Masterton District Council for new
stormwater provisions of $150,000 over two years and ongoing costs of
$20,000 per year for consent compliance (Section 32 report: Discharges to
water).



Estimated economic cost of past storm events and ballpark costs of hard
protection structures per lineal metre (Section 32 report: Natural hazards).



Estimated cost of $1,000 for a simple cultural impact assessment (Section
32 report: Māori values).



An assessment of the economic impact of the draft Natural Resources Plan
provisions on irrigators was done to support the evaluation in the Section
32 report: Water quantity.

100.

Council’s approach has been to not quantify ‘baseline’ costs and benefits as it
was not considered appropriate or necessary to do so. These ‘baseline’ costs
and benefits are the costs and benefits that arise from including rules in the
proposed Plan to provide for permitted activities. The ‘default’ position of the
RMA is that a resource consent is required for many, if not most, activities
falling within regional council jurisdiction24 unless there is a rule in the
regional plan permitting them; the reverse is generally true for activities
covered by district plans. For instance, the discharge of contaminants into
water cannot occur unless there is a rule in a regional plan permitting the

24

RMA s12, s13, s14 and s15
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discharge or a resource consent allowing the discharge. 25 The report
‘Introduction to the Resource Management Act 1991 Section 32 Reports’
describes that Council’s approach was not to quantify or monetise these
‘baseline’ costs and benefits of permitting activities that would otherwise
require resource consent:
‘In these instances, it is necessary for the Council to include
rules in the proposed Plan to avoid the community having to
incur unnecessary and unreasonable costs securing resource
consent for a wide range of everyday or necessary activities.
This is the common sense approach expected by our
community, and one that automatically reduces compliance
costs for the community and carries a range of benefits to
people living and working in the region. The Council does
not consider it necessary, helpful, or proportionate to
quantify or monetise these baseline costs and benefits.’
(Introduction to the Resource Management Act 1991 Section
32 Reports, p.10).
101.

In other words, Council did not consider it appropriate to evaluate the costs and
benefits of the proposed Plan’s provisions compared to no regulation. In most
instances the appropriate consideration is the cost and/or benefit of the
proposed Plan compared to Council’s operative plans, which already
incorporate these ‘baseline’ costs and benefits of providing for permitted
activities. I consider this approach consistent with providing a level of detail
that ‘corresponds to the scale and significance of the… effects that are
anticipated from the implementation of the proposal’.26

102.

Of the benefits and costs that are quantified in Council’s section 32 reports,
costs are quantified more often than benefits. This is partly because discrete
costs to a particular user are often easier to assign a numerical value than
environmental benefits that accrue across a community. Although there are
various methodologies for assessing environmental benefits and costs, there are
inherent difficulties with expressing environmental, cultural and social values
in monetary terms. ‘Intrinsic values’ is a concept that is often used as a result –
the concept that environmental assets have value that is independent of human

25
26

RMA s15(1)
RMA s32(1)(c)
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preferences and thus cannot be given a monetary value. This concept is also
enshrined in section 7(d) of the RMA, which directs that Council shall have
particular regard to ‘the intrinsic values of ecosystems’.
103.

Other frameworks exist for evaluating environmental values and are
occasionally used in Council’s reports. One such framework is the concept of
‘total economic value’ with two components: (1) use and (2) non-use values.
Use values are derived from the actual, planned or possible use of an
environmental asset (such as a river). Non-use values refer to the value people
place on the continued existence of the resource even when they do not use it
or plan to use it (Pearce, Atkinson and Mourato, 2006, p.86). Non-use values
are difficult to measure. One way of estimating non-use values is by surveying
and placing a dollar value on individuals’ maximum ‘willingness to pay’ for
obtaining an environmental benefit or their minimum ‘willingness to accept’
compensation to experience an environmental loss.

104.

The concept of ‘willingness to pay’ arises rarely in Councils’ section 32
evaluations. There is an instance of this referenced in the Section 32 report:
Livestock access, break-feeding and cultivation, where a study is cited that
shows New Zealand households are willing to pay $50–$60 a year for
improved water quality (Marsh 2012). The Section 32 report: Discharges to
water considers one of the alternative policy options inappropriate because it
does not provide for solutions to be tailored to a community’s willingness to
pay.

105.

I consider this sparing use of the concept in Council’s reports appropriate,
given the controversies inherent in deriving a robust figure of people’s
willingness to pay for an environmental resource such as ‘clean water’ that is
accepted by stakeholders. For example, the figures cited in Council’s Section
32 report: Livestock access, break-feeding and cultivation are taken from
evidence presented before the Environment Court on Horizons Regional
Council’s One Plan on behalf of Fish and Game (Marsh 2012). These figures
were in turn challenged in rebuttal evidence on the One Plan by an expert
appearing for Fonterra Co-Operative Group Limited (Ballingall 2012).
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106.

Other valuation approaches attempt to monetise the benefits people obtain from
environmental resources, such as clean air, drinking water, recreational value
and so on as ‘ecosystem services’. Some of Council’s section 32 reports use
ballpark figure estimates of ecosystem services to illustrate the potential
magnitude of environmental benefits (rather than to give an exact monetised
benefit for the Wellington Region). For example, this approach is used in the
Section 32 report: Wetlands, which notes the estimated annual value of
$48,300 per hectare of ecosystem services provided by wetlands in the
Whanganui region (considered conservative). The Section 32 report: Natural
hazards notes the benefits of dune and wetland restoration schemes outweigh
the costs by an order of 10–100:1 in terms of flood and erosion protection and
ecosystem services they provide.

107.

Although costs and benefits are generally not monetised in Council’s
evaluation reports, I am of the view that Council’s approach to identifying and
assessing costs and benefits in a more general sense is sufficiently detailed to
enable assessment of alternative policy approaches for effectiveness and
efficiency in achieving the objectives and costs and benefits were appropriately
considered.

108.

Where submitters consider that specific provisions are inappropriate because of
the costs associated with them and so should be amended, those concerns are
addressed in the relevant section 42A officer’s report.
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Issue 3.

Consideration of alternatives

Alternatives – Background
109.

Under this issue I consider submissions expressing concern that inadequate
consideration was given to alternatives. This issue strongly overlaps with Issue
2: Assessing costs and benefits, as submitters’ frequently ask why Council did
not provide a cost-benefit analysis for their preferred alternative(s) to the
proposed Plan’s provisions.

110.

Identifying alternatives is both implied and explicitly required in two different
subsections of RMA section 32:


RMA s32(1)(a) requires an evaluation report to examine the extent to
which the proposed objectives are the most appropriate way to achieve the
purpose of the RMA.



RMA s32(1)(b)(i) requires ‘identifying other reasonably practicable
options for achieving the objectives’ as part of evaluating whether the
proposed provisions are the most appropriate way to achieve the
objectives.

111.

I comment on the specific requests for consideration of alternatives in the
section below, followed by more general comments in the ‘Assessment’
section following.

Alternatives – Submissions
112.

Fish and Game (S308) submit that the objectives of the proposed Plan are not
the most appropriate way to achieve the purpose of the RMA and that ‘in many
cases, it is not apparent that the Council has considered or weighed up the
alternatives preferred by Fish and Game in a meaningful sense.’ (Fish and
Game (S308), p.11). The alternative objectives/provisions Fish and Game
(S308) seek primarily relate to including more comprehensive water quality
and quantity limits in the proposed Plan.

113.

Council adopted the progressive implementation approach to water quality and
quantity limits provided for by Policy E1(c) of the NPS-FM. The proposed
Plan will fully implement the NPS-FM by 2025, as required (See the technical
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evidence of Mr Smaill appended to the section 42A officer’s report: Overall
policy framework of the proposed Plan for further detail). Section 6.2.3 at
pages 61–62 of Council’s section 32 report: Water quality considers the
appropriateness of no water quality limits vs. ‘interim’ water quality limits
ahead of the Council’s progressive implementation programme (the whaitua
process) for the NPS-FM being completed.
114.

Federated Farmers (S352) note that Council’s ‘consideration of baseline and
alternate options is generally confined to WRC programmes. There is little or
no discussion of District Council programmes in related areas, e.g. earthworks
and vegetation clearance. Equally there is no real consideration of industry
programmes…’ They are concerned that the net result of is that ‘rules are
proposed which duplicate or conflict with District Council rules or industry
programmes when the real opportunity is to look for efficiencies and
synergies.’ (Federated Farmers (S352), p.9).

115.

In terms of earthworks and vegetation clearance specifically, these subjects are
considered in Council’s Section 32 Report: Soil Conservation. That report
explicitly considers non-regulatory alternatives to achieving the proposed
Plan’s objectives such as ‘partnerships with district councils, voluntary
guidelines and guidance notes’ (Section 32 Report: Soil Conservation, p7) and
the benefits and costs of this alternative are assessed in Table A2.

116.

Federated Farmers (S352) additionally request that Council undertake more
detailed cost-benefit analysis for the following options:

117.



‘analysis of options for identification and interpretation
of [proposed Plan] “outcomes”



analysis of options for identification and regulation of
“significant sites” and “protection zones”



analysis of options for
expenditure items’

significant farm capital

They further criticise Council’s section 32 reports failure to consider ‘alternate
options for prioritising significant sites, e.g. the relative costs/benefits of
Schedule F1 Rivers with significant indigenous biodiversity values vis-à-vis the
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approach promoted in the WRC Biodiversity Strategy to prioritise high value
sites’ (Federated Farmers (S352), pp3–4). They are also concerned that Council
did not provide a cost-benefit analysis of non-regulatory or regulatory options
for giving effect to the values in the schedules, particularly for wetlands
(Schedule F3: identified significant natural wetlands) and sites with significant
mana whenua values (Schedule C). South Wairarapa District Council (S367)
and Masterton District Council (S366) state general concerns about the ‘lack of
fiscal costing of alternatives’ in Council’s section 32 reports. Their position is
that ‘Regulation should not be adopted at the scale and range proposed in the
NRP unless other alternatives have been considered, and shown to be
unworkable...’ (SWDC (S367), p.4).
118.

The proposed Plan includes non-regulatory as well as regulatory methods.
Non-regulatory methods for achieving the objectives regarding significant
natural wetlands are considered in Council’s Section 32 Report: Wetlands at
section 7.3.2, p. 48. In terms of sites of significance to mana whenua, Council’s
Section 32 Report: Māori Values at section 6, p. 21 considers that the operative
regional plans’ non-regulatory methods have not been effective in recognising
and providing for mana whenua values. It is true that while both regulatory and
non-regulatory options have been considered, in neither of these cases has
Council undertaken a monetised cost-benefit analysis; I discuss Council’s
approach to quantification under Issue 2: Assessing costs and benefits.

Alternatives - Assessment
119.

The High Court has commented that the requirement to identify reasonably
practicable options will always involve ‘at least two options’ and
‘consequently, there will always be a choice to be made between doing nothing
and doing something’ (Whakatane District Council vs Bay of Plenty Regional
Council, CIV-2007-463-000606 (HC), para 40(iii)).

120.

The requirement of RMA section 32 is to identify ‘other reasonably
practicable options for achieving the objectives’. There is no requirement to
perform a cost-benefit analysis of all reasonably practicable options. Ministry
for the Environment guidance suggests that good practice ‘require at least a
screening of other options, or a full assessment of a number of options
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depending on the scale and significance of the proposal’ (Ministry for the
Environment 2014, p.16).
121.

The proposed Plan is significant both in terms of scale and effect and is the
culmination of Council’s lengthy and considerable plan review process that
began in 2009. The first screening stage involved identifying the key natural
resource management issues that Council’s second generation regional plan
needed to address in its objectives.

122.

Three options for structuring Council’s second generation regional plan were
presented to Te Upoko Taiao at a workshop on 7 February 2012 (Streat 2012).
In brief, these options were:




123.

Option 1 – To produce a combined plan similar in structure to the existing
plans that gave effect to the NPS-FM through regionally set targets for
different freshwater systems.
Option 2 – Collaborative objective setting, with the NPS-FM given effect
to in the second part of the plan structured around six regional catchments.
Option 3 – The same proposed structure as Option 2 but with catchment
committees and other partners to play a role in implementation as well as
development of freshwater quality targets and limits for each catchment.

Option 3 was chosen as the preferred structure for the proposed Plan. The
issues and subsequent objectives for the proposed Plan were derived from (i)
community perceptions as to how well natural resources were being managed
(Parminter, 2011a), (ii) various technical assessments of environmental
conditions across the region, including State of Environment monitoring and
reporting and targeted investigations (http://www.gw.govt.nz/monitoring/), and
(iii) analysis of the effectiveness of the operative plans. Potential policies and
methods (including rules) to achieve these objectives were then subject to this
same refinement over time with input from consultation, scientific information
and cultural assessments. I consider that this fulfils the Ministry for the
Environment good practice requirement for ‘at least a screening of other
options’.

124.

In terms of fully assessing the proposed Plan’s provisions against an alternative
using the RMA section 32 framework of effectiveness and efficiency, Council
met this requirement. Each Council section 32 report fully compares the
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proposed package of provisions against at least one alternative (the status quo
of the operative plans), and six of the reports assess and compare the proposed
provision against a second or third alternative as well.27

Issue 4.

Quality of information

Quality of information – Background
125.

Under this issue ‘Quality of information’ I have grouped submitters who are
concerned that Council’s section 32 reports did not provide sufficient
information to justify the proposed Plan’s rules that require resource consent
when an activity overlaps with a site listed in the proposed Plan’s schedules
and shown on the corresponding maps (compared to the requirements for the
same activity if it did not affect such a site). I have dealt with submitters
concerns regarding the information used to identify community drinking water
supply protection areas under the separate sub-issue Issue 4.1.

126.

I note that the section 32 ‘test’ for provisions is that they are the most
appropriate way to achieve the proposed objectives. The assessment of the
costs and benefits of the provisions (not just rules in isolation) should be in that
context. RMA s32(2)(c) acknowledges that provisions may be proposed that
are based on uncertain or insufficient information as it requires an evaluation
report to ‘assess the risk of acting or not acting if there is uncertain or
insufficient information about the subject matter of the provisions’. All Council
evaluation reports consider the risks of acting versus not acting.

Quality of information - Submissions
127.

Masterton and South Wairarapa District Councils (S366 and S367) are
concerned that the process for identifying significant resources, features and
areas appears to have been developed using insufficient information. They
submit that the significant regulatory interventions proposed on the basis of
this inappropriate level of evidential analysis are likely to fall short of the
requirements of section 32.

27

The evaluation reports on the topics of soil conservation; contaminated land and hazardous substances;
natural hazards; sites with significant historic heritage values; beneficial use and development; beds of
lakes and rivers; and discharges to water compared three or more alternatives.
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‘… the councils are also concerned at the process of
identification of significant resources, features, and areas
appear to be developed using insufficient information. A
clear process of assessment and identification should be
undertaken prior to inclusion in Schedules subject to
regulation. This includes, for example, providing for “all
tributaries” to identified water bodies as being of
significance, considerably increasing the level of regulation
throughout catchments on a widespread basis.’ (SWDC
(S367), p.10).
128.

Masterton and South Wairarapa District Councils (S366 and S367) are
concerned also that the GIS maps are ‘inaccurate, incomplete and difficult to
use’.

Quality of information – Assessment
129.

All sites that appear in the schedules of the proposed Plan were identified using
systematic criteria and the best information available to Council at the time.
Additionally, landowners with property affected by a site of significance were
contacted prior to notification and given the opportunity to provide feedback to
Council if they had reason to believe Council’s information was incorrect. I
discuss Council’s consultation process with affected landowners under Issue 1.

130.

Whether the evidence supporting any individual site listed in the proposed
Plan’s schedules is sufficient is a technical matter better addressed in the
relevant topic-based section 42A officers’ reports.

131.

In terms of Masterton and South Wairarapa District Councils’ (S366 and S367)
concern regarding including ‘all tributaries’ to identified water bodies as being
of significance, this is the approach used in both the Regional Policy Statement
and the operative Regional Freshwater Plan. The rivers and tributaries listed in
Schedule F1 of the proposed Plan are the same as those listed in Table 16 of
the Regional Policy Statement (2013). These sites are supported by technical
reports (see, for example, Perrie, Greenfield and Beaglehole, 2014).

132.

Concerns about the scale and accuracy of the maps in the physical proposed
Plan and the use of online GIS maps are addressed in the section 42A officer’s
report Overall policy framework of the proposed plan – Part B.
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Issue 4.1

Community drinking water supply protection areas

Community drinking water supply protection areas – Background
133.

There are a number of submitters who are critical of Council’s section 32
evaluation of the maps and associated rules that apply to community drinking
water supply areas within the proposed Plan. The provisions relevant to these
areas were evaluated as part of Council’s report Section 32: Discharges to land.

134.

Discharge activities within community drinking water supply areas in some
instances (dependant on the contaminant type being discharged) change the
activity status of the activity or are required to meet additional conditions in
order to be permitted28. There are 14 permitted discharges to land activities
provided for in section 5.3 of the proposed Plan29. Of these 14 permitted
activities, 4 include a condition that the activity is not located within a
community drinking water supply area (R71,R75, R77 and R89); in these cases
the activity becomes a restricted discretionary or controlled activity30 if they
are located within a community drinking water supply area. The proposed Plan
also includes 2 controlled discharge to land activities that include a condition
that the activity is not in a community drinking water supply area (R79 and
R83). In these cases, the activity becomes a restricted discretionary activity
under Rule R92.

135.

The relevant technical reports that accompanied Council’s section 32 report on
this subject were:


Toews, M. (2015). Capture zone delineation of community supply wells
and State of the Environment monitoring wells in the Greater Wellington
Region. Wellington: GNS Science.

28

There is one permitted activity (Rule R37: Agrichemicals into water) that imposes an additional
condition (e)(ii) if the activity is located within a community drinking water supply area. This condition
requires applicators to notify ‘each resource consent holder for taking water from a community drinking
water supply protection area downstream of the discharge one week before the discharge begins’.
29
R69– R75, R77, R82, R85, R87, R89, R90, and R91.
30
Rule R92: All discharges to land within community drinking water supply protection areas – restriction
discretionary activities and Rule R76: New or upgraded on-site wastewater systems within community
drinking water supply areas.
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Thompson, M. (2015). Delineation of drinking water supply catchment
protection zones (surface water). Wellington: GWRC.



Potts, R. (2015). Drinking water catchment protection peer review.
Wellington: Lowe Environmental Impact.

136.

Additionally, the proposed Plan must not be inconsistent with the Resource
Management (National Environmental Standards for Sources of Human
Drinking Water) Regulations 2007, which sets out requirements for protecting
sources of human drinking water from becoming contaminated. In summary,
the NES-SHDW requires regional councils to:


decline discharge or water permits that are likely to
result in community drinking water becoming unsafe for
human consumption following existing treatment



be satisfied that permitted activities in regional plans
will not result in community drinking water supplies
being unsafe for human consumption following existing
treatment



place conditions on relevant resource consents that
require notification of drinking water suppliers if
significant unintended events occur (eg, spills) that may
adversely affect sources of human drinking water. (MfE,
2017)

Community drinking water supply protection areas – Submissions
137.

Federated Farmers (S352) requests more detailed mapping and risk analysis
alongside cost-benefit analysis around provisions relating to Schedule M:
Community drinking water supply abstraction points and its associated maps
(Maps 26 and 27). The submitter is concerned that ‘there is no explicit s32
discussion relating to drinking water quality’ and that the supporting technical
reports contain ‘no analysis to date of actual drinking water quality, or
assessment of risks from activities either immediately around the abstraction
points or in the wider protection zone.’ (Federated Farmers (S352), p. 148).

138.

Craig Dairy Farms Limited (S358) and associated submitters are similarly
concerned with Council’s evidence supporting the community drinking water
supply protection areas, particularly in light of how that will affect the
permitted activity status of farm dumps in Rule R89. The submitter questions
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the model and data used to identify these areas and are concerned that Council
‘doesn’t indicate whether farm refuse dumps are an increasing environment
problem or whether the dumps have a problem in relation to groundwater and
potable water for a community supply.’ They also question whether the
mapped areas have been ‘identified adequately to impose restriction upon land
users where there is no record established of an adverse effect occurring.’
(Craig Dairy Farms Limited (S358), p.3).
Community drinking water supply protection areas – Assessment
139.

The Section 32 report: Discharges to land discusses Council’s approach to
community drinking water supply protection areas in section 5.1. I draw your
attention particularly to the following paragraph:
‘Taking a precautionary approach (in accordance with
Policy P3 of the proposed Plan) in protecting sources of
community drinking water is generally more effective and
less costly than trying to counteract the impacts of
contamination after the occurrence. Uncertainty about how
well the mapped zones reflect actual contaminant pathways
and channel characteristics (and therefore risk), will always
be present, and especially so in the vicinity of minor
tributaries…’ (Section 32 report: Discharges to land, p.16).

140.

I would further note that the recent water contamination crisis in Havelock
North, which saw more than 5000 people fall ill, adds weight to Council’s
precautionary approach to drinking water supply areas. The event illustrates the
high negative impact drinking water contamination can have. A Government
Inquiry into Havelock North Drinking Water has been set up to determine the
cause of the contamination.31At the time of writing, the official findings of the
inquiry have not yet been published about the exact pathway the contaminants
took to reach the aquifer in Havelock North, which in my view reinforces the
extract above from Council’s Section 32 report about Council’s approach to
uncertainty when the potential impact is high. Council’s approach in the
proposed Plan is also consistent with the NES-SHDW (as it is required to be).

31

The Department of Internal Affairs, ‘Government Inquiry into Havelock North Drinking Water’,
accessed 19 April 2017, https://www.dia.govt.nz/Government-Inquiry-into-Havelock-North-DrinkingWater
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141.

I consider that Council’s s32 report adequately considered the risk of acting or
not acting in the context of potentially uncertain information about the extent
of community drinking water supply areas. I will not comment on submitters’
requests for amendments to any related provisions; these will be addressed in
the section 42A officer’s report: Discharges to land.
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Are there gaps in Council’s evaluation reports?

Issue 5.
142.

In this issue, I include submissions that raise a concern that there are gaps in
Council’s section 32 reports or that no evaluation has been undertaken. The
process for preparing a plan is to evaluate the provisions prior to notifying the
proposed plan (as the Council did in its evaluation reports). The next stage is
for the Hearing Panel to consider submissions and evidence from submitters in
respect of changes sought. Any changes to the proposed Plan as a result must
be evaluated in accordance with RMA s32AA.

143.

I group these submissions’ concerns into the following sub-topics:


Issue 5.1 Evaluating the implications for primary production –
submitters are concerned that the costs and benefits of the proposed Plan to
primary production stakeholders should have been more explicitly
assessed. Key submitters include Federated Farmers (S352) and the
Farmer Common Format submitters.



Issue 5.2 Evaluating the coastal hazards provisions – submitters are
concerned that appropriate section 32 evaluations were not prepared
regarding coastal hazards. Key submitters include the Coastal Ratepayers
Incorporated (S93) and Joan Allin and Rob Crozier (S175).



Issue 5.3 Evaluating the water quality provisions – submitters are
concerned that the water quality provisions of the proposed Plan have not
been adequately assessed.



Issue 5.4 Evaluating the beds of lakes and rivers provisions –
submitters are concerned that no evaluation was done for the beds of lakes
and rivers provisions. Key submitters include Fish and Game (S308) and
Sustainable Wairarapa Incorporated (S167).



Issue 5.5 Evaluating specific provisions – submitters concerned that
specific costs or benefits were not included in the reports or that the
reasoning behind particular provisions were not provided in Council’s
evaluations.
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144.

Section 32(1)(c) requires evaluation reports to ‘contain a level of detail that
corresponds to the scale and significance of the environmental, economic,
social and cultural effects that are anticipated from the implementation of the
proposal’. As the proposed Plan is a review of the entire regional planning
framework, Council’s section 32 reports accompanying the notified version of
the proposed Plan were substantial. Whether the level of detail Council
provided in summarising its reasons meets this test is necessarily a subjective
judgement. In Contact Energy v Waikato Regional Council, the High Court
considered the decision of the Environment Court on a plan change, and held
that:
There is no error of law by failing to articulate all of the
reasoning provided it is clear that the Court turned its mind
to the relevant statutory provisions, and had evidence to
justify a conclusion …The depth of reasoning that must be
expressed will vary depending on the subject matter
…[however] there was no error of law by the Environment
Court's not setting out in its decision a detailed analysis, as
might be undertaken by an economist, carefully recording
and weighing costs and benefits of a rule.32

145.

My position is that any clarification of the reasons behind provisions needed to
respond to submitters’ concerns should occur in the relevant section 42A
officers’ reports and in the RMA s32AA report accompanying the Panel’s
decision if it decides to amend the notified version of the proposed Plan.

Issue 5.1

Evaluating the implications for primary production

Primary production – Submissions
146.

Federated Farmers (S352) and many associated submitters using the Farmer
Common Format request that a section 32 report is prepared to specifically
address the implications of the proposed Plan on primary production. This
group of submitters contend that critical areas of the proposed Plan were not
adequately assessed in Council’s section 32 reports.
‘It is our very strong submission that – not only do we need
more explicit cost-benefit analysis of specific items – we also

32

Contact Energy v Waikato Regional Council (2007) 14 ELRNZ 128 (HC).
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need a coherent s32 report for primary production which
analyses the sum of the costs and benefits of the pNRP at
both regional and catchment scale.’ (Federated Farmers
(S352),p.9)
147.

They also submit that an integrated overarching section 32 evaluation distilling
key themes would have been useful, given the number of reports Council
produced.

148.

The Farmer Common Format submitters request clear criteria, evidence and a
cost-benefit analysis of restrictions for the sites of significance to mana whenua
listed in Schedule C. This request is made in the context of opposing: Rule
R114: River crossing structure; Rule R115: Culverts; and Rule R125:
Structures within a site identified in Schedule C (mana whenua). Although this
group of submitters’ opposition to and request for further evaluation of these
rules is from a primary production perspective, these rules apply on a regionwide basis and are not only applicable to primary production activities.

149.

Federated Farmers (S352) also submits that no cost-benefit analysis has been
undertaken for the inclusion of drains greater than 1m wide and water races in
the definition of Category 2 surface water body. This definition is primarily
used in Rule R97: Access to the beds of surface water bodies by livestock.

Primary production – Assessment
150.

All provisions in the proposed Plan were evaluated using the tests in section 32
of the RMA. For policies, rules and other methods, this evaluation was in the
form of comparing ‘packages’ of provisions rather than individual rules. This
approach was used because the policies, rules and other methods of the
proposed Plan are designed to work in an integrated manner to implement the
objectives rather than in isolation. Given the broad range of activities
undertaken by those in the primary production sector, provisions of particular
relevance to the primary production sector were assessed as part of the
following section 32 reports:


Section 32 report: Soil conservation



Section 32 report: Discharges to land



Section 32 report: Discharges to water
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151.

Section 32 report: Livestock access, break-feeding and cultivation.

In terms of Federated Farmers (S352) contention that Council should have
prepared a section 32 report specific to primary production values, I do not
consider it practical to prepare separate evaluations for each individual or
industry group in the region. Council’s reports took the approach of
considering costs and benefits across three broad stakeholder groups: Council,
resource users, and the community (who are also resource users and vice
versa). The section 32 evaluations necessarily involved identifying and
considering a broad range of costs and benefits affecting a wide range of values
and interests.

152.

I consider using the approach to assessment proposed by Federated Farmers
(S352) would undermine the purpose of a section 32 evaluation, which is to
undertake a holistic assessment to ensure plans are effective, efficient and do
not include unnecessary regulation. Whilst RMA s32 requires Councils to
assess economic costs and benefits including opportunities for economic
growth and employment, Council must also consider environmental, social and
cultural effects and whether, ultimately, the plan promotes the sustainable
management of natural and physical resources. I do not consider it practicable
to undertake such a holistic assessment while considering effects on each and
every stakeholder group in isolation from costs and benefits on other users or
on the environment. In my view, the issues raised by the submitters were
addressed in the various section 32 reports set out above.

153.

In terms of providing an overarching view of Council’s approach, I agree that,
given the number of evaluation reports and the complex task of evaluating an
integrated proposed Plan, an overarching section 32 report bringing together
key themes may have provided helpful guidance for submitters. This point has
resulted in the Council taking a different approach to the structure of the
officers’ section 42A reports to the Hearing Panel. Three reports, including this
one (the Part A reports), address the proposed Plan more generally, before
topic-specific reports make recommendations on accepting or rejecting
particular submission points. The intention of the three Part A reports is to
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address these concerns and to provide a better roadmap to the Panel and
submitters.
154.

Regarding the submission points concerned that the costs and benefits of
Schedule C sites with significant mana whenua values were not assessed, a
summary of the evaluation for this schedule and its related rules is found in
Table A9 in the appendix to the Section 32 report: Māori values. This
evaluation includes considering costs, benefits, effectiveness, efficiency, and
the risks of acting versus not acting. The criteria used to identify Schedule C
sites were developed by Council in liaison with a Kaitiaki Group (comprising
kaitiaki with expertise in iwi history or planning who were mandated by the six
mana whenua iwi of the region) to establish terms of reference for the
identification of areas and sites of significance to mana whenua, agree on
criteria and a process for identifying these areas and sites, and identify how
provisions in the proposed Plan could effectively interact with the schedules of
sites. Section 4.2 of Council’s Section 32 report: Māori values describes in
some detail how these sites were identified and why they are included in the
proposed Plan. In my view this was sufficient to enable Council’s evaluation
under section 32 of the RMA. I refer to the section 42A officer’s report: Areas
and sites with significant mana whenua values for an assessment of the key
concerns raised by submitters on Schedule C. Submissions made on particular
rules that relate to Schedule C sites will be evaluated in the relevant s42A topic
reports that will be prepared and circulated in advance of the relevant hearing
(for example, submissions on R125: Structures within a site identified in
Schedule C (mana whenua) will be evaluated in the s42A Officer’s report:
Beds of Lakes and Rivers (Hearing Stream 5)).

155.

In terms of analysis around the inclusion of water races and drains greater than
1m wide in the definition of ‘Category 2 surface water body’, the evaluation of
this is in the Section 32 report: Livestock access, break feeding and cultivation.
Pages 22–23 of that report detail why water races and drains are included in
this definition. In essence, Council has an obligation under section 15 of the
RMA to manage the discharge of contaminants to water regardless of whether
that water is in a highly modified watercourse or artificial drain. The report
considers the costs and benefits of the definition of category 2 surface water
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bodies in conjunction with Rule R97 (see pp. 30–34). It also notes that
restricting the definition to drains that are at least 1m wide in the region
mapped as lowlands recognises that the costs of fencing in the hill country can
outweigh the benefits. Submissions on this definition and on Rule R97 will be
considered in the section 42A officer’s report: Livestock access, break-feeding
and cultivation when it is prepared in advance of the relevant hearing.
156.

In my opinion the issues raised in the Federated Farmers (S352) and Farmer
Common Format submissions relating to primary production and assessment
under section 32 were sufficiently addressed in Council’s section 32 reports.

Issue 5.2

Evaluating the coastal hazards provisions

Coastal hazards – Background
157.

Joan Allin and Rob Crozier (S175), Coastal Ratepayers United Incorporated
(S93) and several other submitters using similar wording submit that the
proposed Plan does not appropriately address and enable coastal hazard
mitigation measures and that adequate and appropriate section 32 evaluations
were not undertaken or regarded. This group of submitters contend that the
proposed Plan lacks appropriate coastal hazard objectives and requests revised
section 32 evaluations be prepared on this topic to address these concerns.
These comments are made in the context of supporting coastal hazard
mitigation measures such as seawalls. They also contend that the proposed Plan
does not comply with the NZCPS and is too precautionary when it comes to
managing coastal hazard risk.
‘A key aspect of the purpose of the Act is to enable “people
and communities to provide for their social, economic, and
cultural well-being and for their health and safety” (Section
5(1)(2)). Section 32 evaluations should evaluate explicitly
whether an objective is worded in such black and white terms
as to pre-empt consideration of this key aspect of the RMA’s
purpose.’ (Coastal Ratepayers United Incorporated (S93),
p.2).

Coastal hazards – Assessment
158.

It is true that section 32 requires proposed objectives to be evaluated in terms
of whether they achieve the purpose of the RMA, but this purpose is not
simply to ‘enable people and communities to provide for their social, economic
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and cultural well-being and for their health and safety’ without any caveats.
Whilst important, this is only one component of the RMA’s purpose. The
purpose of the RMA is ‘to promote the sustainable management of natural and
physical resources’. The meaning of ‘sustainable management’ is defined in
section 5(2) and in addition to the component identified by Coastal Ratepayers
United Incorporated (S93), also involves meeting several sub-clauses: (a)
sustaining the potential of resources to meet the reasonably foreseeable needs
of future generations; (b) safeguarding the life-supporting capacity of the
environment; and (c) avoiding, remedying or mitigating the adverse effects of
activities on the environment.
159.

The Courts have found previously that it is not necessary for each objective
individually to be the most appropriate way of achieving the purpose of the
RMA (MfE, 2014). Objectives may interrelate and have overlapping ways of
achieving sustainable management (Rational Transport Soc. Inc. vs New
Zealand Transport Agency [2012] NZRMA 298 (HC)). The extent to which
each objective of the proposed Plan achieves the purpose of the RMA is
evaluated in Council’s section 32 reports.

160.

These submitters’ criticisms of the evaluation reports are very general and thus
difficult to answer in any specificity. There are three natural hazards objectives
in the proposed Plan (Objectives O20, O21 and O22), which were evaluated in
Council’s Section 32 report: Natural hazards. Natural hazards issues for the
region are identified, including those associated with coastal hazards and
coastal hazard mitigation measures such as sea walls, and alternative objectives
identified to address each issue. The appropriateness of these objectives is
assessed using the matrix of relevance/usefulness/achievability/reasonableness
and the effectiveness and efficiency of the proposed provisions for meeting the
objectives are assessed. I consider the evaluation report meets the requirements
of section 32 of the RMA.

161.

In terms of the proposed Plan’s compliance with the NZCPS, this will be better
discussed in the section 42A officer’s report: Natural hazards, which will be
prepared in advance of Hearing Stream 6.
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Issue 5.3

Evaluating the water quality provisions

Water – Submissions
162.

A number of submitters commented on the robustness of Council’s section 32
evaluations regarding the proposed Plan’s water quality objectives and related
provisions. The proposed Plan’s key water quality objectives are Objectives
O23, O24 (evaluated in Council’s section 32 report: Water quality) and O25
(evaluated in Council’s section 32 report: Aquatic ecosystems). Submitters also
expressed concern about how future whaitua provisions relevant to water
quality would be evaluated.

163.

Fish and Game (S308) submit that section 32 of the RMA has not been
complied with because there has been no assessment of ‘whether or not the as
yet to be developed provisions of the Whaitua processes will actually achieve
the objectives of the plan including safeguarding aquatic ecosystem health and
the maintenance and where degraded enhancement of water quality and
quantity’ (Fish and Game (S308), p11).

164.

They also submit that ‘some of the rules cannot have been assessed to
determine their appropriateness or otherwise of achieving the objectives of the
plan, as an integral component of the rules such as management of farming
land uses which manage all contaminants of concerns including sediment,
faecal contamination, phosphorus and nitrogen losses, is absent.’ (Fish and
Game (S308), p.11)

165.

Bellcamp Trust (S294) and approximately eight other submitters oppose the
adoption of region-wide water quality objectives and policies prior to
undertaking the whaitua process and consider these catch-all objectives
‘unlikely to have met the Section 32 tests of being efficient and effective having
had regard to all alternatives’.

166.

Federated Farmers (S352) is concerned that Council’s section 32 reports
evaluating the aquatic ecosystem health and mahinga kai objectives are
‘sketchy at best’ and submits that ‘The pNRP should state clear objectives
which are measurable over the life of the plan, and amenable to robust cost-
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benefit analysis. We make the point that objectives in fact cannot be landed
without that analysis’ (Federated Farmers (S352), p.36).
167.

Wairarapa Regional Irrigation Trust (S127) is specifically concerned with
proposed Objective O25. It is concerned that:
‘The section 32 analysis [Section 32 report: Aquatic
ecosystems] asserts that the benefits of achieving the
objective exceed the costs but provides no quantification of
either the benefits or the costs over time. The intention
appears to be that the objective is aspirational only and that
Council seeks to indicate a desire for progressive
improvement at an unspecified rate over an unspecified time,
pending firming up on these critical details through the
Whaitua process.
‘The objective needs to be clarified to make it clear what it
seeks and a proper section 32 evaluation undertaken of its
effect.’ (Wairarapa Regional Irrigation Trust (S127), p.5)

168.

Fish and Game (S308) also made specific comments on method M28:
Development of good management practice guidelines. They contend that since
the method is still to be developed, it cannot be assessed to determine whether
or not it is the most efficient and effective method to achieve the freshwater
objectives.

169.

Rangitāne o Wairarapa Incorporated (S279) submit that Policy P65 is not
strong enough to meet the effectiveness requirements.
‘The proposed approaches for managing nonpoint source
discharges from agricultural activities is unlikely to meet the
s32 test for being effective in achieving the objectives of the
Plan. …
‘The management approach adopted in the proposed Plan
may be an interim approach until such time as the Whaitua
Committees produce alternative management approaches,
however the interim approach must be effective in achieving
the objectives of the Plan.’ (Rangitāne o Wairarapa, (S279),
pp.68-69).

Water – Assessment
170.

Council has chosen to take a staged approach to implementing the NPS-FM, as
provided for in NPS-FM Policy E1(c). This staged approach is discussed in the
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section 42A officer’s report: Overall policy framework of the proposed Plan. It
is true that the bulk of the whaitua-specific provisions do not yet exist and so
have not been evaluated. However, as required by RMA Schedule 1, a section
32 evaluation will be undertaken on the provisions of the whaitua chapters
when these are proposed as future plan changes. Their appropriateness in
achieving the proposed Plan’s objectives will be assessed at that time.
171.

In terms of the proposed water quality objectives, Objectives O23 and O24
were evaluated in section 4.1 of Council’s Section 32 report: Water quality.
Other related objectives, particularly Objective O25, were evaluated in the
Section 32 report: Aquatic ecosystems. Those reports also include the
evaluation of the proposed provisions intended to achieve the objectives,
including efficiency and effectiveness (see, in particular, section 6 of the
Section 32 report: Water quality).

172.

I would further note that Council published a large number of technical reports
supporting the water quality provisions of the proposed Plan at the same time
as its section 32 reports. Relevant technical reports include:


Clapcott,

J.

and

Goodwin,

E.

(2014).

Technical

Report

of

Macroinvertebrate Community Index Predictions For the Wellington
Region. Wellington: Cawthron Institute.


Greenfield, S. (2014). Macroinvertebrate outcomes for aquatic ecosystem
health in rivers and streams. Wellington: GWRC.



Greenfield, S. et al. (2015). Benchmarking of aquatic ecosystem health and
contract recreation outcomes in the Proposed Natural Resources Plan.
Wellington: GWRC.



Greenfield, S. (2014). Periphyton and macrophyte outcomes for aquatic
ecosystem health in rivers and stream. Wellington: GWRC.



Greenfield, S. et al (2015). Technical guidance document: Aquatic
ecosystem health and contact recreation outcomes in the Proposed
Natural Resources Plan. Wellington: GWRC.



Greenfield, S. et al. (2013). Technical report for Schedule H of the
Regional Plan working document for discussion.
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Tidswell, S. (2014). Recommended changes to Schedule H attributes and
outcomes for the draft Natural Resources Plan: Groundwater. Wellington:
GWRC.



Oliver, M., Milne, J. and Greenfield, S. (2014). Recommended changes to
Schedule H attributes and outcomes for the draft Natural Resources Plan:
Coastal waters. Wellington: GWRC.



Perrie, A. and Milne, J. (2014). Recommended changes to Schedule H
attributes and outcomes for the draft Natural Resources Plan: Lakes.
Wellington: GWRC.



Greenfield, S. (2014). Recommended changes to Schedule H attributes and
outcomes for the draft Natural Resources Plan: Rivers and Streams.
Wellington: GWRC.



Crisp, P. (2014). Recommended changes to Schedule H attributes and
outcomes for the Draft Regional Plan: Wetlands.



Ausseil, O. (2013) Recommended water quality limits for rivers and
streams managed for Aquatic Ecosystem Health in the Wellington Region.
Aquanet Consulting Ltd: Wellington.

173.

Non-regulatory methods can be and are frequently included in plans at the
discretion of a council as a way to implement objectives and policies. The
proposed Plan’s package of provisions to implement the water quality
objectives includes both regulatory and non-regulatory approaches. Method
M28: Development of good management practice guidelines is a nonregulatory method that states Council’s intention to develop guidelines for
good management practice in collaboration with industry, other relevant
organisations and stakeholders. Council’s Section 32 report: Water quality
assessed the effectiveness and efficiency of the combination of regulatory and
non-regulatory methods to maintain overall and to improve in known areas of
impacted water quality.

174.

Based on the above, I am satisfied that the water quality provisions of the
proposed Plan were subject to appropriate evaluation by Council under section
32 of the RMA.

NATRP-1620937158-496

PAGE 57 OF 77

section 42A Report Section 32 and Consultation

Issue 5.4

Evaluating the beds of lakes and rivers provisions

Beds of lakes and rivers – submissions
175.

Fish and Game (S308) submit that a section 32 report has not been undertaken
for the beds of lakes and rivers provisions. Sustainable Wairarapa Incorporated
(S167) is also concerned with the evaluation of proposed Plan provisions for
the beds of lakes and rivers:
‘How has it been determined that the provisions in the BRL
(beds of rivers and lakes) section of the plan are the most
efficient and effective means of achieving the plans
objectives, given that no section 32 analysis has been
undertaken for the BRL sections?’ (Sustainable Wairarapa
Incorporated (S167), p.2)

Beds of lakes and rivers – Assessment
176.

The Council’s Section 32 report: Beds of lakes and rivers does not evaluate any
objectives. The reason for this is not that the proposed Plan lacks objectives
relevant to this topic, but to avoid duplication as the objectives that the
management of the beds of lakes and rivers contributes to are also relevant to
other topics. Each objective is assessed in only one Council report. The Section
32 report: Beds of lakes and rivers evaluates the effectiveness and efficiency of
the beds and lakes and rivers provisions in achieving the relevant objectives but
does not contain the evaluation of the objectives. Instead, that section 32 report
identifies which objectives are relevant to this topic and cross-references to
which of the Council’s section 32 reports that contain the assessment for those
objectives.

177.

The Council stated its intention in the Section 32 report: Beds of lakes and
rivers to undertake more detailed examination of the costs and benefits
associated with the preferred option of classing piping of streams as a noncomplying activity. This will be addressed in the section 42A officer’s report:
Beds of lakes and rivers.

Issue 5.5

Evaluating ‘restore and enhance’ provisions

‘Restore and enhance’ – Submissions
178.

The Land Matters Common Format submitters questioned the section 32
analysis around the costs/benefits of provisions requiring the environment to be
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‘restored’ or ‘enhanced’ across the entire region. This group of submitters
contends that the costs of doing so will be excessive and fall mainly on the
resource user while the benefits will extend to the wider community, iwi and
local government and that this is unfair and disproportionate. Their position is
also that:
‘Restoration and enhancement should only be included in a
regional plan as required under the NPS-FM and that is
where water bodies have been over-allocated to the point of
exhaustion and as required under the New Zealand Coastal
Policy Statement. For all other habitats, restoration and
enhancement should only be considered on a site-by-site,
catchment-by-catchment basis (possibly through the Whaitua
process) and then through a variation to the Regional Plan.’
(Land Matters submission (S285), p.5)
‘Restore and enhance’ – Assessment
179.

I will only comment briefly on the rationale behind the use of the terms
‘restored’ and ‘enhanced’ in proposed Plan provisions, as this will be discussed
more fully in the section 42A officer’s report: Wetlands and biodiversity.
However, I consider it worth noting that the National Policy Statement for
Freshwater Management (NPS-FM) and the NZ Coastal Policy Statement
(NZCPS) are not the only statutory instruments that the proposed Plan must
align with. In the provisions addressed by the Land Matters Common Format
submitters, the use of ‘enhanced’ and ‘restored’ frequently derives from
objectives in the Regional Policy Statement (RPS), a document that the
proposed Plan is required to give effect to. ‘Enhance’ is a term used in many of
the objectives and policies of the RPS, particularly those that relate to aquatic
ecosystem health, amenity, public access, and water quality. ‘Restore’ is a term
used in RPS Objective 5: ‘Areas of the coastal environment where natural
character has been degraded are restored and rehabilitated’ and RPS Objective
16: ‘Indigenous ecosystems and habitats with significant biodiversity values
are maintained and restored to a healthy functioning state’. The use of the
terms in these instances in the proposed Plan is a direct consequence of this
terminology being used in the RPS.

180.

Further, while the objectives and policies in the proposed Plan that direct users
to ‘restore and enhance’ are general in nature, and seek a region-wide outcome,
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consideration of the objectives and policies and implementation of the
proposed Plan will be undertaken on a site-by-site, case-by-case basis. This is a
result of the rule framework and range of non-regulatory methods used in the
proposed Plan to implement the objectives and policies. For example, Method
M20: Wetlands includes a commitment by Council to ‘provide incentives to
landowners, such as assistance with the costs of riparian and wetland fencing,
planting and pest control’. This is an example of Council acknowledging the
likely costs of implementation to landowners and proposing a method to assist
with those costs.

Issue 5.6

Evaluating specific individual provisions

Evaluating specific provisions – Background
181.

Under this sub-issue I group submissions that had highly specific concerns
about the coverage of Council’s section 32 reports, for instance consideration
of one specific cost for a specific rule (such as the many Farmer Common
Format submitters who stated that a cost of more than $100,000 to install
effluent storage ponds should have been considered in Council’s cost-benefit
analysis in its evaluation for rule R83: Discharge of collected animal effluent
onto or into land; This potential cost was in fact considered in Council’s
section 32 report: Discharges to land, at p. 30). Another common submitter
concern is that the reasoning behind changes in activity status or conditions for
permitted activities from the operative plan(s)33 was not clear in Council’s
evaluation reports.

182.

Because of the specific nature of these concerns, I have chosen to include a
table of submitters’ concerns with the relevant reference to Council’s section
32 report and a brief comment in the ‘submissions’ section, followed by overall
comments in a separate ‘assessment’ section.

183.
33

The specific provisions/topics submitters question the reasoning behind are:

The operative plans are:
• Regional Freshwater Plan for the Wellington Region (Freshwater Plan)
• Regional Coastal Plan for the Wallington Region
• Regional Plan for Discharges to Land for the Wellington Region (Discharges to Land Plan)
• Regional Air Quality Management Plan for the Wellington Region
• Regional Soil Plan for the Wellington Region
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Definition of erosion prone land



Catchment size, culvert diameters, dam volumes used in rule R114–R116



Timeframes for livestock exclusion (Rule R97)



Agrichemicals (Rule R36)



Farm dumps and silage pits (Rule R89 and R90)



Effluent storage ponds (R83 Discharge of collected animal effluent onto or
into land)

184.



Tobacco manufacturing



Occupation of the coastal marine area (CMA)



Local authority stormwater networks



Reclamation (Rule R127)



Damming or diverting water (Rule R143)



Significant wetlands (Schedule F3)



Minimum flows, core allocation, and water quality



Setbacks for pit latrines and composting toilets (Rules R71 and R72)



Titahi Bay fossil forest (Rule R199)



Air quality objectives and method.

Unlike previous sections of my report, this section sets out each submission
point and the corresponding part of the relevant section 32 report (where such
exists). Each submission point is not individually assessed, and more general
comments assessing the issues raised are instead included in the assessment
section of this topic.
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Evaluating specific provisions – Submissions and responses in tabular form
Subject

Submitters concern regarding Council’s evaluation reports

Relevant reference in Council’s section 32 reports

Definition of
erosion prone
land

Egon Guttke (S14) is concerned that there is no reason provided in
Council’s Section 32 report: Soil conservation for the change in the
definition of erosion prone land from two slope triggers (greater than
28 degrees within Area 2 and greater than 23 degrees within Area 1)
to one slope trigger (greater than 20 degrees) and no detailed
evaluation of the costs and benefits.

Section 32 report: Soil conservation, at page 13:
‘Having two slope triggers for erosion-prone land has proved confusing with
land users and land developers since the Soil Plan was made operative. In the
proposed Plan it is proposed to have only one slope trigger for erosion-prone
land, which is land greater than 20 degrees slope. This figure is based on slope
information from the NZLRI (see Table 2 from the NZLRI). This is deemed a
more effective slope figure for the region, rather than the two slope figures used
in the Soil Plan.’

Catchment size,
culvert diameters,
dam volumes
used in rules
R114–R116

A number of submitters, including Egon Guttke (S14), Land Matters
Limited (S285) and Beef and Lamb New Zealand (S311) question the
origin of specific catchment and river crossing structure sizes in the
conditions for permitted activities relating to river bed structures,
culverts, and small dams (Rules R114–R116) and why this is not
explained in Council’s evaluation reports. Or particular concern is
why a 50ha catchment limit applies above river crossing structures on
the western side of the Ruamāhanga River compared to the 200ha
catchment limit on the eastern side.

Section 32 report: Beds of lakes and rivers, at section 5.7, pp.35–36.
Generally the numbers used in the proposed Plan’s rules are the same as those
used in the operative RFP. For example, The 50ha catchment limit permitted
above the river crossing structures on the western side of the Ruamāhanga
River compared to the 200ha catchment limit on the eastern side in Rule R114
is the same as that current used in Rule 25 of the operative RFP.

Timeframes for
livestock
exclusion (Rule
R97)

A large number of submitters, including Federated Farmers (S352)
and the Farmer Common Template submitters, question the reason
for the timeframes for livestock exclusion in Rule R97: Access to the
beds of surface water bodies by livestock and state there has been
no cost-benefit analysis undertaken.

Section 32 report: Livestock access, break feeding and cultivation, sections
5.2.8 and 5.2.9, in particular this paragraph at p.29:
‘A timeframe of between three and seven years, post-plan notification is used in
Rule R97. The timeframe acknowledges the capital requirements and period of
adjustment required to exclude livestock from surface waters where they are
currently not excluded. A three-year timeframe is used to exclude livestock,
other than sheep, from the most significant surface water sites and a sevenyear timeframe is used for the other sites’
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Subject

Submitters concern regarding Council’s evaluation reports

Relevant reference in Council’s section 32 reports

Agrichemicals
(Rule R36)

Federated Farmers and the Farmers Common Format submitters
submit that a risk analysis is required to show the benefits that will be
measured for community drinking water supply areas from Rule R36:
Agrichemicals.

Rule R36: Agrichemicals is assessed in the Section 32 report: Air quality
management. I agree that there is an absence of comment on this specific rule
in relation to community drinking water supply areas. The more general
rationale behind controlling discharges to community drinking water supply
areas is given in the Section 32 report: Discharges to land and is guided by the
NES-Drinking Water requirements.
At the time of writing, it is my understanding that changes may be
recommended to this rule in the section 42A officer’s report: Air quality
management and a section 32AA evaluation of the amended Rule R36
appended to that report when it is prepared in advance of the relevant hearing
(Hearing Stream 2).

Farm dumps and
silage pits (Rule
R89 and R90)

Neville Fisher (S12) and Kaiwaiwai Dairies Limited (S119) are
concerned that the Section 32 report: Discharges to land report did
not explain the reason a rule controlling silage stacks was necessary
as most would comply with the proposed permitted activity conditions
anyway (Rule R90).

The proposed Plan could either have a permitted activity rule for discharges of
leachates or it could take the approach that it has, and have a specific rule for
discharge of contaminants from silage pits (Rule R90: Manufacture and storage
of silage and compost). Both approaches have advantages and disadvantages,
and these are considered in section 5.4 of the Section 32 report: Discharges to
land, section 5.4, pp. 26–27.

Effluent storage
ponds (R83
Discharge of
collected animal
effluent onto or
into land)

The Farmer Common Format submitters are concerned that the cost
of installing effluent storage ponds to meet the conditions of Rule R83
has either not been considered or is not justified by the environmental
benefits (see, for example, Neville Fisher (S12/019)). Many note that
such ponds may cost approximately $100,000 to install.

Section 32 report: Discharges to land, Table A5 (Efficiency and effectiveness of
proposed provisions for cleanfills, rural waste, silage and compost, fertilisers,
onsite wastewater treatment systems, biosolids and land based vertebrate toxic
agents), pp.60–61 and Table A7 (Efficiency and effectiveness of proposed
provisions for collected animal effluent to land), pp.64–65.
The approach taken for effluent storage ponds is discussed in more detail in
pp.27–30 of the Section 32 report: Discharges to land. The author of that report
notes at p. 30:
‘The cost of installing a lined storage system can be as low as $20,000 and
upwards of $100,000. Although this is a significant investment, the appropriate
irrigation of collected animal effluent returns nutrients to the land and eventually
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Subject

Submitters concern regarding Council’s evaluation reports

Relevant reference in Council’s section 32 reports
pays for the investment.’

Tobacco
manufacturing

Imperial Tobacco New Zealand (ITNZ) (S134) currently discharges to
air as part of its tobacco manufacturing activities. ITNZ states that its
activities do not require consent under the operative plan but will
require resource consent as a discretionary activity under proposed
Rule R31. ITNZ opposes Rule R31 on the basis that the Section 32
Report: Air Quality Management does not justify the change in
activity status and that the evaluation does not consider the effects of
air discharges from tobacco manufacturing.

Changes to the permitted activity standards from the Regional Air Quality
Management Plan are discussed in the technical report Permitted Activity
Thresholds: An evaluation of Permitted Activity Thresholds in the Regional Air
Quality Management Plan produced by Beca Infrastructure Ltd in 2012. The
threshold proposed in Rule R31 at which discharge of contaminants into air
from processing of plant and animal matter requires resource consent as a
discretionary activity is based on this technical report. Submissions on Rule R31
will be considered in the section 42A officer’s report: Air quality management
when it is prepared in advance of the relevant hearing (Hearing Stream 2).

Occupation of the
coastal marine
area (CMA)

Wellington International Airport Limited (WIAL) (S282) opposes Rule
R184: Occupation of space on the basis that the section 32
evaluation does not demonstrate the adverse effects it is intended to
address.
‘The Council’s section 32 report ‘Management of the coastal marine
area’ does not identify adverse environmental effects resulting from
the existing controlled activity status that prompt a discretionary
activity status. WIAL submits that in the absence of adverse
environmental effects, the proposed change to a discretionary activity
status is inefficient.’ (Wellington International Airport Limited, (S282),
p.41)

The reason for the change in activity status for occupation of space in the
proposed Plan compared with the operative Regional Coastal Plan is provided
in sections 6.2.1 and 6.2.2 of Section 32 report: Management of the coastal
marine area, at pp. 20-21:
‘In the Coastal Plan, the occupation of space in the CMA for most activities is a
controlled activity under Rule 16. This means that each time a resource consent
is sought for a structure, for example, a separate consent is needed for the
occupation component. This is inefficient, costly and time-consuming for both
the WRC and resource users.
‘… The occupation of space component of activities in the CMA has been
included as an associated activity in appropriate rules to streamline and simplify
the rule structure approach (see Rules R150 and R160). This is significantly
more efficient and less cumbersome for consent processing officers as well as
resource users who apply for resource consent.’

Local authority
stormwater
networks

Carterton District Council (S310) is concerned that many of its
stormwater activities that are permitted activities under the operative
plans will require consent under the proposed Plan. It contends that
the section 32 reports do not give an explanation for this change or
identify the environmental benefit that will result.

Section 32 report: Discharges to water, particularly sections 5.3.2 and 5.3.3.
The change from the operative plan approach is explicitly assessed and
compared as an alternative option to the proposed Plan approach.
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Subject

Submitters concern regarding Council’s evaluation reports

Relevant reference in Council’s section 32 reports

Masterton and South Wairarapa District Councils (S366 and S367)
are concerned that the evidence does not support the significant
change in approach that the proposed Plan takes when compared to
the operative plans.
Reclamation (Rule
R127)

Rangitāne o Wairarapa Incorporated (S279) is concerned that it is not
clear in the Section 32 report: Beds of lakes and rivers why there is a
differentiation between reclamation in rivers with outstanding
indigenous ecosystems versus lakes with outstanding indigenous
ecosystems. Reclamation of lakes identified in schedule A2 is a
prohibited activity in Rule R128, whereas reclamation of rivers
identified in Schedule A1 is a non-complying activity in Rule R127.

Section 32 report: Beds of lakes and rivers, at section 5.3.6, p.23:
‘In the RFP reclamation in Lake Wairarapa is a prohibited activity. The preferred
option is to continue this approach with Lake Wairarapa and expand it to include
all three outstanding lakes. There have been no issues with the current
prohibited activity rule for Lake Wairarapa. The two other lakes (Kohangapiripiri
and Kohangatera) are both within the East Harbour Regional Park and the
benefits of prohibiting reclamation outweigh the costs. Additionally, it is unlikely
that development will occur within these areas. This approach is the same
approach to reclamation in outstanding wetlands, see Section 32 report:
Wetlands.
In respect of outstanding rivers the operative plan has no direction. The
preferred approach for rivers is that all reclamation is a non-complying activity.
This approach recognises their outstanding values.’

Damming or
diverting water
(Rule R143)

Rangitāne o Wairarapa Incorporated (S279) is concerned that it is not
clear in the section 32 report: Aquatic ecosystems why Lake
Wairarapa is not included in Rule R134: Damming or diverting water
within or from natural lakes, Lake Kohangatera or Lake
Kohangapiripiri – non-complying activity.

Section 32 report: Aquatic ecosystems, at section 5.2.2, p. 69. The reason for
the exclusion of Lake Wairarapa from R134 is due to the National Water
Conservation (Lake Wairarapa) Order 1989, which specifically places no
constraints on the barrage gates at the outlet of Lake Wairarapa. Under Section
67(4)(a) of the RMA, a regional plan must not be inconsistent with a water
conservation order.

Significant
wetlands
(Schedule F3)

Federated Farmers is concerned that the Section 32 report: Wetlands
does not provide sufficient explanation or rationale for the number of
significant wetlands identified.

Section 32 report: Wetlands is section 7.2.3, pp.38–39. Four different
approaches to identifying significant natural wetlands are discussed along with
the rationale for the approach taken in the proposed Plan ((a) habitat-based
approach; (b) surveys; (c) include significance assessment criteria in the plan;
and (d) using the best available information).
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Subject

Submitters concern regarding Council’s evaluation reports

Relevant reference in Council’s section 32 reports

Minimum flows,
core allocation
and water quality

Federated Farmers (S352) and the New Zealand Deer Farmers
Association (S434) oppose any changes from the operative Regional
Freshwater Plan to minimum flows, core allocation amounts, and
water quality measures. Their position is that these changes are not
justified or analysed in the section 32 reports and so any changes
from current operative levels should be left to the whaitua process.
‘Currently, the table 3.4 numerics have been proposed with no
analysis whatsoever in the s32 report; some of the proposed
numbers diverge markedly from current state without benefit of any
supporting explanation or analysis of implications; and some of the
proposed numbers seem to be arbitrary selections, un-informed by
accepted national bands.
‘It is our submission that reporting to date into the rationale for
proposing Chl-a and MCI numerics has been academically and
empirically weak. It appears to rely heavily on predicted or modelled
reference state, notwithstanding the lack of reference state
information from monitored sites.’ (Federated Farmers (S352, p.37)

‘Interim’ core allocation and minimum flow amounts are considered in the
Section 32 report: Water quantity, particularly section 6.2. There are also a
number of technical reports on these subjects that were made available with the
section 32 report, including:
 Thompson, M. and Mzila, D. (2015). Allocation recommendations for the
Wellington region. Wellington: GWRC.
 Thompson. M. (2015) Selection of default supplementary allocation criteria
for the proposed Natural Resources Plan. Wellington: GWRC.
 Harris, S. (2015) Wairarapa Flow Regimes: Economic impact assessment
of draft Plan changes. Wellington: LWP.
 Gyopari, M. (2015). Conjunctive water management recommendations for
the Hutt Valley. Wellington: GWRC.
 Mzila, D., Huges. B, and Gyopar, M. (2015). Kapiti Coast groundwater
resource investigation. Wellington: GWRC.
 Thompson, M. and Mzila, D. (2015). Lake Wairarapa water balance
investigation. Wellington: GWRC.
 Thompson, M. (2015). Minimum flow recommendations for the Wellington
region. Wellington: GWRC.

Setbacks for pit
latrines and
composting toilets
(Rules R71 and
R72)

Egon Guttke (S14) submitted on R71: Pit latrine and R72:
Composting toilets. They were concerned that there was no
justification for the 50m setback from water bodies figure in the
evaluation reports. They requested the figure be replaced with the
20m figure of the operative Discharges to Land Plan.

The setback distances vary in the discharges to land permitted activity
conditions. Some rules (such as Rules R71 and R72) specify a setback
distance of 50m from a surface water body; others (such as R90: Manufacture
and storage of silage and compost and R70: Cleanfill material) specify a
setback of 20m. The reason for this difference in treatment is not explicitly
stated in the section 32 evaluation report for discharges to land, although the
report does note at p16 that ‘Contaminant travel time is dependent on the
contaminant properties, soil properties, and depth to the saturated zone, and is
more contingent on attenuation rather than distance travelled.’ I refer the reader
to the section 42A officer’s report: Discharges to land, to be prepared in
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Subject

Submitters concern regarding Council’s evaluation reports

Relevant reference in Council’s section 32 reports
advance of the relevant hearing (Hearing Stream 5) for further advice on this
and recommendations regarding these provisions.

Titahi Bay fossil
forest (Rule R199)

Porirua City Council (S163) questioned the reasoning behind the
proposed rules for the Titahi Bay fossil forest (Policy P149: Protection
of the Titahi Bay fossil forest; Rule R199: Motor vehicles in the fossil
forest at Titahi Bay) and states that there is no mention of the fossil
forest or Titahi Bay beach in Council’s section 32 reports.

Section 32 report: Natural heritage, at p. 22. The report notes that the prohibited
activity status of driving on the exposed Titahi Bay forest is the same as that in
the operative Coastal Plan – in both cases the activity is prohibited.

Air quality
objectives and
method

Robert Jackson’s (S89) submission specifically targets the Section 32
report: Air quality management. He has concerns regarding the
achievability and reasonableness of Objectives O39, O40 and O41.
Robert Jackson (S89) is also concerned about the effectiveness of
the methods in the Section 32 report: Air quality management:
‘Method M5 is discussed and some of the itemised ways and means
are presumably simply elements of the education process because
no mention is made of how effective the methods are, how their
effectiveness is measured, how non-compliance is identified and
dealt with and how enforcement might be achieved.’

Section 32 report: Air quality management in section 4.1, pp. 8–11 and in
tabular form in Table A1, pp. 35–38.
In terms of Robert Jackson’s (S89) comments on Method M5: Polluted
airsheds34, Council’s approach in its section 32 reports was not to individually
evaluate provisions for effectiveness and efficiency. This was because the
provisions to achieve the objectives are intended to work together in an
integrated fashion. Method M5 was evaluated as part of the package of
provisions designed to achieve the air quality objectives.

34

Currently the only polluted airshed in the Wellington Region is the Masterton urban airshed.
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Evaluating specific provisions – Assessment
185.

Although I have commented on the specifics of submitters’ concerns in the
previous section, there are some overall points worth making. Firstly, many
submissions expressing concern that no rationale was provided for a condition
to a permitted activity or for the activity status of a specific activity relate to
proposed rules where no change is proposed from the relevant operative
regional plan. The RMA requires evaluation reports to contain a level of detail
that ‘corresponds to the scale and significance’ of the effects anticipated from
implementing the proposal. Where there is no change from the relevant
operative plan provisions, the change to the scale and significance of the
effects from implementing the identical proposed provision would be nil
(because there would be no change from the current status quo).

186.

Secondly, underlying a number of submissions seems to be the question: why
are permitted activity rules included in regional plans? The answer to this has
two parts:

187.

Firstly, the ‘default’ position of the RMA is that a resource consent is required
for many, if not most, activities falling within regional council jurisdiction35
unless there is a rule in the regional plan permitting them. This is a
fundamental difference between rules in a regional plan versus rules in a
district plan. The RMA presumption generally permits most land-use activities
that fall under district council jurisdiction unless a rule in a district plan says
otherwise. This means that if district plans choose to be silent on these
activities, the presumption is that they are permitted. In contrast, sections 12 to
15 of the RMA explicitly require resource consent to be obtained for most
activities in the coastal marine area, the beds of lakes and rivers, and
discharges of contaminants unless a rule in a regional plan expressly allows it.
This means that if the proposed Plan did not include permitted activity rules
and standards expressly allowing these activities, resource consent would be
required for all these activities. Thus, Council has provided for many permitted

35

RMA s12, s13, s14 and s15.
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activities within the proposed Plan (as it has also previously in its operative
plans).
188.

Secondly, the proposed Plan’s approach is that specific permitted activity rules
are used where the adverse effects from a particular activity can be readily
identified and controlled by standards or conditions in the rule, in order to
provide certainty to plan users. This approach is consistent with best practice
for drafting rules. Well-drafted rules should be clear enough to enable plan
users to judge the meaning of the rule at face value. There are general effectsbased permitted activity rules in the proposed Plan that provide a ‘catch-all’ for
minor activities that are not explicitly included elsewhere and would otherwise
not be permitted under sections 12–15 of the RMA. An example of this type of
rule is Rule R69: Minor contaminants – permitted activity. However, this type
of general effects-based permitted activity rule can make it harder for plan
users to easily understand what they can or cannot do without requiring
resource consent. Thus, the proposed Plan provides for many permitted
activities specifically. An example of this is Rule R90, which permits the
discharge of contaminants from the manufacture and storage of silage and
compost if it meets the conditions. Rule R90 includes conditions such as (a),
which requires the manufacture and storage area to be set back at least 20m
from surface water bodies. This type of rule provides much more certainty to
plan users about whether, for instance, a silage stack requires a resource
consent to be obtained for discharge of contaminants that may enter water.
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8.

Conclusion

189.

This report considers submissions that were received by the Wellington
Regional Council in relation to the section 32 reports prepared and consultation
process undertaken for the proposed Natural Resources Plan for the Wellington
Region. In broad terms, I consider that Council’s consultation process and
section 32 evaluations met the requirements of the RMA and that it is not
necessary to ‘re-do’ the reports and re-notify the entire proposed Plan as
requested by some submitters. Submitters have had the opportunity to submit
their concerns, requests for amendments, and submit relevant evidence to the
Panel, and may also attend the scheduled hearings as part of the RMA
Schedule 1 process. Any re-evaluation necessary will happen as part of the
section 32AA further evaluations that will accompany any amendments to the
proposed Plan as decided by the Hearing Panel. The topic-based section 42A
officers’ reports make recommendations to the Hearing Panel on submissions
and include draft section 32AA further evaluations on any recommended
changes to the proposed Plan.

PAGE 70 OF 77

NATRP-1620937158-496

section 42A Report Section 32 and Consultation

9.

References
Ballingall, J.S. (2012), Statement of evidence in reply of John Stacey Ballingall
for Fonterra Co-operative Group Limited. Evidence before the
Environment Court in the matter of the Proposed One Plan for the
Manawatu-Wanganui Region.
Harris S. (2015), Wairarapa Flow Regimes: Economic impact of draft Plan
changes, LWP, Wellington.
Marsh, D. (2012), Statement of evidence of Dr Dan Marsh on behalf of
Wellington Fish & Game. Evidence before the Environment Court in the
matter of the Proposed One Plan for the Manawatu-Wanganui Region.
Ministry for the Environment (MfE) (2014), A guide to section 32 of the
Resource Management Act: Incorporating changes as a result of the
Resource Management Amendment Act 2013, Ministry for the
Environment, Wellington.
MfE (2017), About the National Environmental Standard for Sources of
Human Drinking Water. http://www.mfe.govt.nz/fresh-water/nationalenvironmental-standards/sources-of-human-drinking-water-nes
Parminter, T. (2011a), Your view about our environment: Public engagement
(2010) for the Natural Resource Regional Plan Review for the Wellington
Region, Greater Wellington Regional Council, Wellington.
Parminter, T. (2011b), Your environment – are we on the right track? Public
engagement (2011) for the Natural Resources Regional Plan Review for
the Wellington Region, Greater Wellington Regional Council, Wellington.
Parminter, T. (2013), Review of Greater Wellington Public Engagement and
Consultation for the Natural Resources Regional Plan 2009 – 2013,
Greater Wellington Regional Council, Wellington.
Parminter, T. (2015), Making it our plan: Public engagement (2014-15) for the
Proposed Natural Resources Plan for the Wellington Region, Greater
Wellington Regional Council, Wellington.
Patterson, M.G., McDonald G.W., and Smith N.J. (2011), Ecosystem service
appropriation in the Auckland region economy: an input-output analysis.
Regional Studies 45: 333–350.
Perrie, A., Greenfield, S., and Beaglehole, J. (2014), Rivers and lakes with
significant indigenous ecosystems: A report to support the draft Natural
Resources Plan, Greater Wellington Regional Council, Wellington.
Pearce, D., Atkinson, G., and Mourato, S. (2006), Cost-Benefit Analysis and
the Environment: Recent Developments, OECD.
Streat, J. (2012), Approaches to Greater Wellington Regional Council’s second
generation regional plan: a discussion. Report to Te Upoko Taiao

NATRP-1620937158-496

PAGE 71 OF 77

section 42A Report Section 32 and Consultation

Workshop 7 February 2012 File No. ENV/31/01/09, Greater Wellington
Regional Council, Wellington.

PAGE 72 OF 77

NATRP-1620937158-496

section 42A Report Section 32 and Consultation

Appendix A Common format submissions
Table 3: List of Farmer Common Format submitters
Submitter number

Name

S365

A J Barton

S298

A T McKay

S334

Alan Westbury

S345

Alex Kyle

S292

Andrew Patrick

S336

Andrew Thomson

S343

Andy Phillips

S396

Bernie George

S393

Blair Roberts

S337

Bob Tosswill

S347

Brian Bosch

S320

Charlie Matthews

S289

Charlotte and Toby McDonald

S339

Chris and Steven Price

S170

Chris Engel

S379

Clayton Hartnell

S303

Craig and Janet Morrison

S38

D P Wood

S350

Dan Riddiford

S395

Daniel George

S341

David Hume

S377

Donald McCreary

S323

DW and PC McKay

S321

Edward Handyside

S342

Gary James and Anne Marie Daysh

S363

Gavin Bruce

S371

George Ritchie

S388

Gerard Vollebregt

S381

Glen Rowe

S375

Graeme Hugh Tulloch

S391

Guy Didsbury

S390

Hayden Thurston
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S332

Hiwi Trust

S404

J.Q and P.M Donald

S376

James Falloon

S373

Jamie Falloon

S280

Jan and Jock Richmond

S389

Jeremy Bennill

S281

Jim, Pascoe and Henry Reynolds

S401

Joe Hintz

S314

John Carred

S74

Kairoa Farms Limited

S360

Kyle Wells

S372

Leo Vollebregt

S378

Lewis Herrick

S293

Margaret Niven

S348

Max Lutz

S355

Michael Hewison

S113

Michael John Slater

S374

Michael Taylor

S385

Michael Wood

S356

Mike Butterick

S397

Mike McCreary

S400

Mike Moran

S394

Owen Butcher

S331

Pip Tocker

S387

Pip Wilkinson

S322

Rex McKay

S384

Richard Osborne

S368

Richard Tosswill

S369

Richard Wilkie

S290

Robert Kyle

S354

Sam Orsborn

S361

Sandra Shivas

S399

Sandy Bidwell

S386

Shane and Geoff Wilkinson

S392

Stewart Weatherstone

S171

Stuart Woodman
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S317

Susannah and Mark Guscott

S312

Taratahi Agricultural Training Centre

S324

Tim Williams

S151

Warren Bryant

S380

Willy and Sally Bosch

Table 4: List of Wairarapa Water Users Common Format submitters
Submitter number

Name

S365

A J Barton

S274

Alexander Haddon Webster

S406

Alison Turner

S411

Andrew Douglas Harvey

S292

Andrew Patrick

S396

Bernie George

S393

Blair Roberts

S337

Bob Tosswill

S383

Brad Gooding

S347

Brian Bosch

S416

Bryan Thompson Tucker

S170

Chris Engel

S395

Daniel George

S419

David G Holmes

S377

Donald McCreary

S321

Edward Handyside

S342

Gary James and Anne Marie Daysh

S424

Gary Svenson

S371

George Ritchie

S388

Gerard Vollebregt

S375

Graeme Hugh Tulloch

S390

Hayden Thurston

S340

Jim Hedley

S408

John Petrie

S407

Kurt Simmonds

S372

Leo Vollebregt

S378

Lewis Herrick
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S417

Matthew Honeysett

S113

Michael John Slater

S400

Mike Moran

S413

Mike Warren

S335

NDR and BA Davies

S382

Noel and Ann Gray

S394

Owen Butcher

S409

Peter Vollebregt

S421

Ray Craig

S410

Richard John and Carolyn Ann Stevenson

S420

Richard Kershaw

S384

Richard Osborne

S418

Rod Sutherland

S361

Sandra Shivas

S399

Sandy Bidwell

S412

Shane Matthew Gray

S422

Shaun Rose

S414

Stephen Hammond

S392

Stewart Weatherstone

S317

Susannah and Mark Guscott

S124

Wairarapa Water Users Society Incorporated

S423

Willem Stolte

S380

Willy and Sally Bosch
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Table 5: List of Land Matters Common Format submitters
Submitter number

Name

S294

Bell Camp Trust

S295

Carter Families

S299

Julian and Ruth Blackett

S297

Kennott Family Trust

S285

Land Matters Ltd

S370

Mahaki Holdings Ltd

S348

Max Lutz

S351

Tim Mansell and family

S349

USNZ

S346

Waikanae Christian Holiday Park (El Rancho)

Table 6: List of Craig Dairy Farms Common Format submitters
Submitter number

Name

S427

AB and DE Smith

S430

Ali and Dion Kilmister

S426

Beryl Masters Stuart

S429

Blair Percy

S358

Craig Dairy Farm Ltd

S431

Garry Daniell

S342

Gary James and Anne Marie Daysh

S428

James and Jane Smallwood

S378

Lewis Herrick

S173

N and S Terry

S361

Sandra Shivas
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