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An enormous amount of collaborative work by communities, stakeholders, mana
whenua, counsel, Whaitua committees over many years in progressing this work
to improve the health and wellbeing of fresh and coastal water bodies and
implement the NPS.

We are the independent hearing panels that will be hearing submissions and
evidence and making recommendations to Council on Proposed Change 1 within
the scope of our delegated recommendation powers.

We are sitting as two panels with fully overlapping membership and will jointly
hear and consider both freshwater and non-freshwater provisions of Proposed
Change 1.

| have been appointed as Chair of both panels and Commissioner McGarry as
Deputy Chair.
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I would like to now invite the other Commissioners, perhaps starting with
Commissioner McGarry to introduce themselves.

Kia ora koutou everybody. Sharon McGarry. | am based in Christchurch, or over
the hill in Governor’s Bay. I am very excited to be here working in this region.
Just a little background about me: people think I’m a lawyer in my line of work,
but I’'m very much a scientist. [ have got a background in marine and freshwater
biology and then went on and did my Masters in Resource Management. | have
been working for about thirty years, mainly in the regional council space, and
for the last eighteen years | have been working as an independent commissioner
and I work up and down the country from Southland to Northland, including the
Chatham Islands.

| am really interested. | have done a little bit of work here in this region and | am
looking forward to getting to know some of the precious taonga on this region
as we work through. Kia ora.

Tuatahi, ténei te mihi ki nga mana whenua o ténei rohe o ténei wahi, na matou
te whiwhi ki te haere mai ki te hakarongo i1 0 koutou whakaaro. Téna koutou Te
Atiawa mo to koutou whakatau ki a matou, nd reira, téna tatou katoa. Ko wai
tenei? Ko Puawai Kake toku ingoa. He uri nd Ngapuhi me Te Roroa. Ahakoa
tenei uri nd Te Taitokerau ka hoki aku mahara 1 taku tipuranga ki konei ki te taha
o taku Nana ki Porirua ki tawao [06.49] ki Titahi Bay pea.

Kia ora everyone. First and foremost thank you to our mana whenua
representatives for opening us up in the right way this morning. Secondly, |
would like to acknowledge the work of our staff that have gotten us here today,
and equally everyone else who has made the time to be here. We look forward
to hearing as we progress with this topic.

A little bit about myself: I’'m a planner by trade, although I hale from the mighty
North, I do have a number of memories growing up here and coming here to visit
my nana who lived here for a number of years when she left Northland. | plan
Northland/Auckland.

Really, really excited to be here in Wellington and look forward to proceedings
as they progress.

Tena koutou katoa. Nga mihi nui kia koutou. Ko Sarah Stevenson toku ingoa.
I’m a planning consultant and Independent Commissioner. By way of
background I’ve participated in freshwater planning processes in Canterbury and
the Waikato, from the perspective of critically nationally important
infrastructure. I’ve worked in the Kapiti region, so I am Te Whanganui-a-Tara
local and based here. | was GM Strategy at Kapiti Coast District Council through
the proposed District Plan preparation and hearings and becoming operative.
I’ve acted on the plenary of the land and water forum through their fourth report
as well.
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Freshwater has always been important to me personally coming from Te Matau-
a-Maui, Hawkes Bay. I was regularly in trouble for forgetting to walk to school
and ending up catching crawlies and cockabullies in the creek in Havelock
North. That was back in the day when water quality was sufficient that you could
do that as a six year old girl. My how times have changed: so really looking
forward to helping our community move forward with the NPS FM2020 to take
this opportunity. | am pleased you have. Kia ora.

Téna koutou katoa. Ko Wharetahua [09.33] te moana, ko Motueka te awa, no
Whakatii ahau. Ko Gillian Wratt toku ingoa.

I am from Whakatu Nelson, which is where | was born. I grew up on a farm just
out of Motueka and then went off to Canterbury University to do a degree in
Botany and have worked predominantly in the science sector since then in a
range of management roles.

I was Chief Executive of Antarctica New Zealand running New Zealand’s
operations in Antarctica for ten years. Also spent some time living here in
Wellington — a couple of years in the early 2000’s working for the Ministry for
Environment, and then the Chief Executive at the Cawthron Institute, which is
when | shifted back to Nelson.

I am now, | guess, doing some Environment Commissioner work, but also
involved in some not-for-profit entities in Titahi with the Janszoon Project in
Abel Tasman - | chair the board for that. Also was involved on the governance
group for ‘Our Land and Water’ National Science Challenge, with a very strong
focus around how we can improve our farming methods to better take care of
our land and water.

| guess quite a broad ranging background. Great to be here. A privilege to be
here helping with this process. Kia ora.

Thank you Commissioners. There are many Council officers and Council staff
here in the room with us today. That is really great to be able to have the hearing
in the Regional Council’s chambers, and to be able to have so many of you here.
So, thank you very much for attending. We all acknowledge the reports, the
information, the technical expertise — all of the work that has gone on to bring
us to this point. A special point to Mr Ruddock and Ms Anistead our hearings
advisor and policy advisor who have done a lot to get us organised for the start
of these hearings.

I might invite maybe the S42A reporting officers who are in the room, if they
would like to, and perhaps the Council’s legal team, if they would like to
introduce themselves so people here and those online can know who we have.

Téna koutou katoa. Ko Kerry Anderson toku ingoa. Kei DLA Piper ahau e mahi
ana. He roia tumuaki ahau. Good morning everyone. | am Kerry Anderson, one
of the Council’s lawyers from DLA Piper in Wellington. For the first day of the
hearing | also have with me Ms Rogers and Ms Manaha [12.41], and over the
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course of the hearing streams you will see one of us at the future hearing streams
— so | thought it would be good to be here today to introduce all three of us.
Thank you.

Kia ora Sam O’Brien toku ingoa. I’'m the S42A Reporting Officer for the region
wide provisions — that’s three topics: air quality, beds lakes and rivers, schedules
and threatened species objectives. Thank you.

Téna koutou. No Te Whanganui-a-Tara ahau. Ko O’Callahan te whanau, ko
Mary taku ingoa. Téna koutou. | am the Reporting Officer for the overarching
report. 1 am based with GHD. I’'m a Planning Consultant working for the
Council.

Perhaps finally and most importantly perhaps, to the submitters: thank you very
much for engaging with this Change Proposal and providing us with your
considered views on it. We have read your submissions and any evidence you
have presented in advance. We invite you when you do present to share the key
points that you wish to make. We will listen always with an open mind and ask
questions of clarification. This is very much your hearing and it's the opportunity
for you to talk about the issues that are front and centre for you, and the changes
you think are needed to implement to NPS-FM and achieve the sustainable
management purpose of the RMA.

Mr Ruddock has gone through the process with timeslots and the bells. | think
probably the last thing is just to maybe remind everyone in the room to please
turn your cell phones and laptops to silent.

Are there any legal or procedural points anyone would like to make before we
begin?

We will start the hearings today, Hearing Stream One, with presentations from
Mr Corry the CEO of the Regional Council, followed by Counsel for the Council
and then the two reporting officers for this topic. We will then move in the
afternoon after the lunch break to hearing Ngati Toa Rangatira and Forest &
Bird, and that will conclude the submitters for today. Then we have
presentations from all submitters on Tuesday and Wednesday this week.

That is our programme for Hearing Stream One. We will take the lunch break at
roughly around 12.00 to 12.15, around that time. We will be keeping as much as
possible to the schedule, to make sure that those who are waiting online are not
kept waiting and that the hearing runs efficiently.

With that, I would like to invite Mr Corry. Thank you.

Greater Wellington Regional Council — Nigel Corry

Kia ora koutou. I'm Nigel Corry toku ingoa. He Tumu Whakarae ahau ki Te
Pane Matua Taiao. | am Nigel Corry. | am the Chief Executive of the Greater
Wellington Regional Council. It's a pleasure to be here this morning with you
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all, and it's a pleasure to be in this whare. We’ve had a lot of planning hearings
that haven’t been in our whare. It's lovely to have people here from both staff
and the Commissioners, in our place. It's nice to be here.

By way of introduction, I’ve been the Chief Executive of the Regional Council
for slightly over three years now, but | have been around the Regional Council
on and off for probably close to twenty, including a period of time when | was
General Manager for the Environment Group when the Whaitua process
commenced circa 2016. A number of the officers you’ve got around the table
were also here around that time as well.

I would first like to acknowledge the mana whenua and express our gratitude to
Te Ati Awa for the mihi whakatau and starting the proceedings for Plan Change
1 this morning. I would also like to acknowledge Te Ati Awa ki te Upoko o te
Ika and Ngati Toa Rangatira of mana over the whenua subject of this hui - Te
Awarua-o-Porirua and Te Whanganui-a-Tara, which are the places which bring
us together today.

I would also like to acknowledge and thank Taranaki Whanui and Ngati Toa
Rangatira for their generosity, their matauranga and support throughout the two
Whaitua processes and the plan change development leading to today.

Our partnership with mana whenua across our region frames the approach for
how we look at both land and water resources in a regulatory and non-regulatory
sense. I am proud that today’s proceedings reflect the growing ways that
partnership is expressed and which will strengthen our mahi for getting better
outcomes for our taiao.

I had originally intended to spend most of my time with you this morning talking
about the Whaitua process and how we got to Plan Change 1, which is significant
because it is our first Plan Change, but obviously I do want to acknowledge that
we are continuing the hearings at a time when the Government has announced
changed in national direction.

More specifically, the amendment to the RMA Amendment Bill, which came
into effect on the 25" of October, has given clear direction around future
notification of freshwater plan changes.

We have of course considered this issue carefully. Firstly, it needs to be
recognised that the Council is not impacted by this recent amendment. There is
no legal impediment to continuing with this plan change process, given that this
plan change was notified on the 30" of October 2023, which is well in advance
of any proposed or actual change in national direction.

I am also aware that these [19.00] submissions seeking that the Council pause

or withdraw Plan Change 1 for reasons including change in national direction.
This region is far from alone in receiving requests such as this at this time.
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Greater Wellington officers have kept Ministry of Environment officials clearly
up-to-date with the progress on Plan Change 1 as we have kept our Council up-
to-date on progress with Plan Change 1.

It is also worth noting the significant shift in national direction is nothing new
for a hearing process and change in national direction has in fact been addressed
during hearings, appeals and mediation processes in the past across the country.

I want to acknowledge the huge amount of mahi that officers, mana whenua,
territorial authorities and [19.40] have made in getting Plan Change 1 to the point
where we were able to commence these hearings.

Whilst some of the submitters are anxious to see a pause in the process, equally
many others are anxious to see us proceed — particularly noting the proximity of
the recent amendments to the already planned hearings that we are here for
today. And, to that end, changing course of time in Plan Change 1 would be
unwelcome to Ngati Toa Rangatira and Taranaki Whanui as well as many
submitters.

It is also worth noting that slowing down the hearing process may in fact create
its own risks, as Plan Change 1 has already some legal effect given it has been
notified.

So, and on balance, and for the reasons of openness and transparency, as | have
outlined, we remain committed to continuing with Hearing Stream One.

I would like to note that looking ahead into future streams it is now clearer that
when national direction lands, which we anticipate in mid-2025, although it may
be more likely that we start to find out the direction of the NPS changes early
next year, some of this will hit potentially with hearing streams four and five. In
fact, it might be more so in the first quarter of next year that it will become
clearer to the change in direction of the National government. So it is highly
likely we’ll have a better understanding early New Year what the change in
direction is. So, we will keep reassessing the implications as we go through the
hearings, and as more information becomes available we will continue to work
internally to be able to advise you as the Hearing Panel and us as a Council to
any impact or ramifications that may have on future hearing streams when we
know.

| did want to talk briefly also about our commitment to mana whenua, the
territorial authorities and a community through the Whaitua processes that we
have run to date.

The Council made a long term commitment around 2016 to run processes to
improve the health of freshwater that involved mana whenua, our community,
territorial authorities and land owners - expression of this and the Whaitua
process which we have now completed four, and this is the first plan change
where the outcomes of these processes are being imbedded into plan changes.
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The Whaitua began as an attempt to address and RMA consultation system that
in our view routinely failed to engage with meaning with mana whenua,
territorial authorities, communities and land owners. It came at a time when
earlier versions of the NPS were on [22.01] requiring freshwater limits and
allowed for mana whenua and communities to decide on regulatory and non-
regulatory settings that worked best for them through the committee process that
we put in place.

They haven’t been perfect processes and we’ve learnt lessons and amended our
approach as we have gone, reflecting our evolving relationship — especially with
territorial authorities who are critical partners in delivering any mahi that comes
through plan change processes; and mana whenua, as their expressions of tino
rangatiratanga become clear and stronger and who are equally key partners in
the delivery of any plan change.

Throughout out all these processes it's been critically clear to Greater Wellington
that to deliver outcomes of the awa and te taiao having integration and alignment
between all those that have a role in providing these outcomes is critical.

During this year our Council again agreed to continue with the work, with the
Whaitua Programme, and to undertake undergoing plan changes to imbed the
goals of the Whaitua Programmes into statutory documents. This plan change
obviously is in particular Te Awarua-o-Porirua o Whaitua, which operated
approximately 2014 to 2019, and Whaitua Te Whanganui-a-Tara which
operated approximately 2019 to 2021.

I would like to thank all the people involved in this process from the committee
members, the mana whenua members, members of our staff, territorial staff and
councillors. It has been a massive undertaking and a process of which we are in
fact quite proud of.

Finally, I would like to thank again Te Ati Awa and Ngati Toa for their welcome
and to all those involved in the process to get ourselves here; and to you the
Panel for your considerations and deliberations over a period of time as we go
through the various hearing streams. Kia ora. Thank you very much.

Thank you Mr Corry. Does anyone have any questions for Mr Corry?

Thank you Mr Corry for that introduction and outline. You’ve talked about the
engagement with mana whenua, community, TAs and land-owners. One of the
criticisms that has come through from several of the organisations, companies
and businesses that are impacted by the proposed Plan Change is that they
haven’t been as engaged as they would like. Do you have any comment that you
would like to make at this stage on that? Obviously we’ll have opportunity to
talk with them as well, but just an opportunity for you to make any comment.

Thank you Commissioner Wratt. Certainly I’'m aware of that. Feedback we’ve

got I think it's very difficult for any local authority, be it regional or territorial,
to run a process of consultation that engages everybody in the way that they
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would like. But, we did absolutely follow statutory timeframes, which is the
minimum, but we were committed to actually engaging with people throughout
the process of Whaitua development, and that involved in fact many parts of the
community. It involved TAs, it involved obviously all those in the community
that we engage with through that process and through those agencies.

So, very aware of it, but | believe we have completed what we were required to
deliver through statutory processes. We want to do more than that and | feel we
have, but | also feel that it's very difficult to run a process understandably, and |
accept the feedback that it does satisfy what everyone would like by way of
consultation.

Mr Corry, | just wondered, from your perspective how you see the Whaitua
implementation programme as different to other collaborative processes that
may have been undertaken elsewhere in the country, and whether you see some
distinguishing points.

Thank you for the question. That’s a good question.

I think it has a number of similarities but I think in terms of the Whaitua process
one of the objectives that we had always had, that the relationships we would
have with mana whenua, the relationships we would have with the community
through the community appointed representatives on the committee, and also
territorial authorities — the idea was a structure of process that actually
effectively in some respects allowed those members of the committee to consult
and engage with their communities, with their council representatives and mana
whenua, to build together an implementation plan that spoke as both on the
regulatory processes but also in some respects particularly the non-regulatory
processes. So when we got to the point where action had to happen on the ground
and prove freshwater outcomes we would be doing that together.

The alignment of mahi, of money, of resource to deliver outcomes is often to me
misaligned. It's traditional RMA process often they’re heavy on appeals and
heavy on the process, but a little bit light on the delivery. So one of the intents
was genuinely to find an integrated way that outcomes that we agreed to through
a collaborative process would be actually seen in a delivery programme of mahi
that included all parties, rather than just the Regional Council doing a regional
plan that needed to be delivered by the Regional Council. We realised a long
time ago that that is not a recipe for success, because it's simply not on any one
entity, including the Regional Council, to deliver. It is our primary function, but
in the absence of having partners to do that, and leveraging our capability, the
matauranga and the resource, it is very difficult to actually achieve the outcomes
we want.

That was the hope and aspiration and I think the way we have structured it to try
and set up the delivery component of planning documents, rather than going into
a process that is more likely to lead to appeal and court proceedings, was one of
the defining features of what we tried to achieve here.
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The opening statement with respect to some of the challenges with the Whaitua
process and just wanting to get a better understand | suppose in terms of the
involvement of the mana whenua groups, given the breadth and the depth of the
region. What were some of the ways, | suppose, that the Council remedied some
of those challenges? | understand it's an ongoing process, but could you just
clarify | suppose that point that you made with respect to challenges faced.

Kia ora. Good question, thank you.

Right from the start, the very first Whaitua, which was at Ruamahanga, the
involvement of mana whenua was enshrined and part of the committee terms of
reference on how we wanted to structure these processes. Representation from
mana whenua came at their nomination and that’s been something that’s
remained throughout this whole process.

In terms of the evolution and the challenges, obviously any process like this just
starts with a discussion around values, outcomes and alignment. Those sort of
things I think prevail. But, I think probably more importantly is how the process
has understood the concept of tino rangatiratanga from a mana whenua
perspective and how that shaped what we have structured by way of Whaitua
committees and the outcomes of trying to provide. Probably the best example of
that was in the Porirua Whaitua, where we got a long way through the process
of that, but then Ngati Toa said, “Actually some of what has been expressed in
this Whaitua Implementation Plan does not express our values, it does not
access our matauranga, it does not express what we would like to achieve in a
way that actually works for us.” They then at that point produced a compendium
document effectively.

I think that was one of the best lessons we’ve had in this process, because
probably when we first set these Whaitua processes up we were looking for deep
consensus and we were looking for outcomes that everyone would agree to at
the end, to help with some of the issues I talked about earlier — implementation
and cohesion; but also we probably missed a trick in the development of that,
because actually what we did need to do and what Ngati Toa really cleared
showed us is that if it's not reflecting the aspirations that mana whenua have by
way of outcome then it actually hasn’t done its job.

So there’s been evolutions and change like that in the process. Whaitua Kapiti
has taken a treaty house model approach to try and produce a WIP and an
outcome from that process.

I think it's something we are always learning and always evolving. There’s been
experiences in that, that have been quite humbling for the organisation, but
ultimately it has led to far better ways of working together, collaborating and
expressing, as | say, outcomes for mana whenua that are truly meaningful. The
benefit of that obviously is then we can partner better with mana whenua to
deliver the outcomes for te taiao, which this whole process is trying to do.
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Mr Corry, in your talking points you refer to the Council’s long term
commitment to improving the health of freshwater in the region. At the moment,
there is this clear tension between central government direction and mana
whenua and Council aspirations, in this issue of freshwater management.

Has the Council been thinking about what the rest of the process for the
remaining Whaitua might look like? The statutory bar on plan changes applies
to the freshwater instruments, so not to Part 1 Schedule 1; and we’ve seen with
this plan change that since 70-odd percent of it is Part 1 Schedule 1 and not a
freshwater instrument. So, just any comments about, | guess, the integrity and
being able to achieve the vision for freshwater management in the region if the
national objectives framework can be implemented into Whaitua through the
freshwater planning process.

Thank you for the question.

The Whaitua were established so they could actually stand alone as Whaitua
chapters through plan changes. The two that you have in front of you, depending
what happens with the future national direction, but assuming the hearing
streams continue, they should result in outcomes that can stand alone in the
context of our planning documents, but particularly for the two Whaitua subject
to the plan change.

In that regard I’'m completely comfortable that you can have a changing national
landscape, but if you get to the point where you can imbed plan changes and
look at freshwater outcomes they should be able to stand alone and be delivered
through both regulatory and non-regulatory instruments.

In terms of what future Whaitua look like, or indeed implementation
programmes, we are constantly thinking about that. I can’t think of many pieces
of legislation that have been changed as much as the RMA, nor as many pieces
of national planning instruments that have been changed as much as the NPS.
So, how you evolve your planning documents, and then how you start to
implement those is a constant discussion amongst all councils, particularly
regional councils in this context.

How we approach our final Whaitua, which is Eastern Hills in the Wairarapa,
that is something we are thinking about at the moment.

But, 1 do go back to the principles of what we are trying to achieve. Despite the
changing the landscape, a national direction, which is ever present, what we have
always tried to achieve is an enduring and lasting relationship with the TAs and
with mana whenua; and in spite of changing landscapes, actually put our
resource, time and mabhi into delivering outcomes for freshwater and te taiao;
because we spent a lot of time spending time, effort and mahi in process and
planning and not enough in delivery.

Part of the Whaitua process was absolutely to try and realign some of the
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resource and effort that went into delivering outcomes, and understand those
outcomes in a joint sense; and | think the Whaitua has endured through all the
processes and changes over the last ten-odd years, to be focused on what are the
outcomes we want to deliver in partnership to actually improve the environment
and freshwater quality.

Certainly I think that’s a necessary change for New Zealand, to be able to
actually deliver environmental outcomes.

Thank you. Just maybe one final one.

When you’re sitting around the table with your other colleagues and other
councils in leadership meetings, I’'m guessing people are looking at what
Wellington is doing and are there comments that people are recognising that
there is real leadership in freshwater management that’s happening here? Are
you able to share some comments about that?

Thank you for the interesting question.

You’re quite right. There’s obviously conversations all around the country at the
moment, around the direction of freshwater planning, the changing landscape of
national direction.

I think it's incumbent on all regional councils to be very closely aligned. What
is happening at the national level? We engage with MFE and engage with the
communities about how they want to approach that. We’ve taken an approach
that works for this region at this point in time. I think that’s the most important
thing to say. We think there was far too much excellent mahi, far too much
excellent collaboration and the timing of change as a national direction we felt
that we are in a position to continue at this time.

I think we have a clear understanding that while that might change in the future,
depending on what happens, it's right for this region, it's right for the integrity
of the process that we’ve done or run this far, and it's right for the integrity of
the people who have submitted in this process. Whatever their perspective, like
should we stop, pause or go, there’s a lot of engagement that’s been put in place
for this plan change that we should show respect to.

Other regions will make their decisions that work for them, either for their
communities, or politically, or for their mana whenua partners, or depending
where they are on the process. Obviously there’s some flagship examples right
at the moment in other parts of the region. Down South they’ve made decisions
based on what they think is right.

The complexity of this is, there actually is no right or wrong process to a certain
degree. Until we understand what the future of freshwater planning does look
like, it will be a slightly opaque area, unless you want to notify a freshwater plan
change post 25" of October — when probably that’s made slightly harder.
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It's a complex question. I’m not trying to be flippant. You have to make work
what works for your region and your partnerships.

Thank you very much Mr Corry. We appreciate your time in coming to present
to us today. Thank you.

We will move to Ms Anderson and team for Council’s legal submissions, thank
you.

Greater Wellington Regional Council — Ms Anderson

Kia ora. | was intending on doing maybe a five minute summary, or did you
want to move straight to questions? What is the most helpful?

[Nil audible]

You should have in front of you legal submissions filed on the 3™ of October. |
was going to talk through the key issues raised in those.

The first issue really was the background to PC1 and | am not going to talk
through that because I think Ms O’Callahan will deal with that in a bit more
detail, and it's obviously set out in detail in her report.

The second issue, which is probably one of the key legal issues for the panel
throughout all the hearing streams is scope — because obviously that dictates the
ability for what changes can be made in response to submissions; and in some
respects for the two of you who sat in the RPS hearings panel this might be a bit
of déja vu, but I thought in terms of just reminding everyone that there’s two
parts to the scope test. The first part is the scope of the plan change test, and
that’s really set out at paragraph 18 of the legal submissions; and that’s relevant
to both the freshwater provisions and the standard first schedule provisions.

It's really about what Plan Change 1 proposed to alter and what it didn’t propose
to alter. I guess you go about figuring out that envelope by looking at what was
in the notified plan change itself and the surrounding documents, particularly
the S32.

I have set out in the submissions there | thought what were key extracts from
that document.

I guess at a very basic level the scope of Plan Change 1 involves changes to
freshwater provisions that apply in the two Whaitua; and to changes to region
wide provisions relating to beds, lakes and rivers Schedule F, and air quality
rules in the CMA.

That really defines the scope of the plan change and | guess as these questions

come up it's probably easy exoterically to talk about it; but as examples come up
I think officers have largely addressed those in their S42A report.
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The second part of scope then is scope of submissions and for that aspect, set
out at paragraph 19 of the legal submissions, this is really only particularly
relevant for the standard first schedule provisions in Change 1.

For the freshwater provisions scope of submissions is not a constraint on the
panel, but the issue does need to be raised at the hearing for that to apply. So,
you can go further than what the submissions have asked for, as long as it's raised
at the hearing.

For the standard first schedule processes, really the legal test, again as set out in
paragraph 19 of the legal submissions, is what was reasonably and fairly raised
in the submissions and then there’s an ability to have consequential changes
which logically follow from those submissions.

Trying to sum that up, | guess, in sort of simple way, | would say it really
involves considering what was subject to change through Plan Change 1 as
notified; and whether any proposed changes by the panels are within the ambit
of what was asked for by submitters, or in the case of freshwater provisions
raised during the hearings.

The third addressed in legal submissions is really the plan change tests, which
probably I'm sure all of you involved in plan change processes will have seen
those many times. They come from ss63-70 of the RMA and they’re set out in
full in Appendix A to the legal submissions. In paragraph 22 | have set out what
I submit are probably the most relevant ones to this particular plan change.

| also did want to note paragraph 24 of the legal submissions, which is the one
that talks about which version of the RMA applies to this plan change process,
and that is the one that was in place at the date the plan change was notified — so
30 October 2023. Unless there is a future amendment that alters that in some
fashion then that is the version that applies to this plan change.

While we are on that topic, and Mr Corry touched on this briefly, I also do want
to acknowledge the state of flux, I guess, in the legislative environment at the
moment. We’ve got pretty regular announcements in relation to changes to the
RMA and potential changes to national direction.

The key announcement | think that submitters have raised in this process is the
one touched on by Mr Corry around there being a substantially new NPS-FM
which is due to be out early next year for consultation.

In my submissions, from a legal perspective, the Council was legally able to
proceed with Plan Change 1 when it notified this plan change, and actually at
the time it was required to do so, because at that time we were working to the
2024 date that was in s.80A. When that time frame was subsequently changed
by the government to 2027, as you have heard in Ms O’Callahan’s report,
Council did reassess whether to keep going, and the short point was that it
decided it was going to do that, and from a legal perspective | would say it's
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entitled to do so. There is nothing in the RMA now amended or then that
prevented it from keeping going.

The fact that the government has now amended the RMA, which came into force
on the 25™ of October this year, to put this | guess hold on most freshwater
planning instruments being notified for a year, in my submission doesn’t alter
the situation we are in here. Council is entitled to keep going.

As you heard from Mr Corry, the Ministry was quite aware of this plan change
in the making. If the government had wished to it could have chosen to through
that process to require all freshwater plans to stop — notified or not, and it didn’t
do that. I think that’s an important bit of context.

Also probably important to note, because that Act came out after the legal
submissions were filed, is it does have some changes in there also around the
NPS for indigenous biodiversity relating to terrestrial ecology; more in TA type
functions around identifying SNAs being put on hold for a three year period.
But, in any event the new provisions that came in through that Act specifically
say that those don’t apply to plan changes notified through that plan change. So
I haven’t got into that in any great detail. That’s s.78 now of the RMA if you’re
looking for that reference. Albeit, in saying that, the legislation online doesn’t
have those most recent amendments in it as yet — or it didn’t this morning when
I checked.

The fourth issue addressed in the legal submissions is the Regional Policy
Statement, and as you are probably all aware, there is an operative Regional
Policy Statement and a proposed Regional Policy Statement in the form of
Change 1; and just the difference in requirements under the RMA to give effect
to the operative RPS and to have regard to the proposed RPS as set out in the
submissions is some case law around what that really means in a wording sense,
which is really ‘give effect to’ means implement, and ‘have regard to’ really
means give genuine thought and attention to the proposed RPS.

The last issue addressed in legal submissions is this issue of categorisation of
freshwater provisions versus standard Schedule 1. | guess for the panel members
who were involved in the RPS s.80A has changed since then, so the tests are
now different and the High Court case that was the focus of those proceedings
was not on the new version of s.80A.

I have set s.80A out in the submissions. Would you like me to talk through kind
of a basic summary of what the tests are, or are you happy? It will get addressed
by each S42A author as we go through the hearings as to their assessment against
those tests.

Effectively that flowchart I have put in there from Ms O’Callahan’s report I

would say is the correct legal process and steps to consider when deciding which
ones are freshwater and which aren’t.

ATS

www.atss.nz



649
650
651
652
653
654
655
656
657
658
659
660
661
662
663
664
665
666
667
668
669
670
671
672
673
674
675
676
677
678
679
680
681
682
683
684
685
686
687
688
689
690
691
692
693
694
695
696

Chair:

Anderson:

Chair:

Stevenson:

Anderson:
Stevenson:

Anderson:

[00.50.00]

15

This might be a good point to actually ask this question, which I haven’t been
sure of. The s.80A was amended, as you said, last year. Does that amended
version apply to the assessment of whether a provision should be appropriately
categorised as freshwater or non-freshwater, or because PC1 was notified 30
October it pre-dates that amendment? So the older version of s.80A applies?

As | understood it, that main amendment to s.80A was in August 2023. Then the
plan change was notified in October 2023, so that amended version of 80A
applied. It did then change again post October 2023, but that was mostly to
change that date from 2024 to 2027. So the tests, yes, are different.

That was actually the end of my summary. That is all the legal issues covered in
the legal submissions. So, very happy to take any questions.

I do have questions. Who would like to go first?

Thanks Ms Anderson. From a legal perspective, given the changing national
direction that’s been foreshadowed, what steps from a legal perspective do you
think the Council could take to ensure consistency in freshwater planning
provisions across the region? I’m interested in how it's going to work on the
ground or in the water,

Do you mean within this plan change or across the others that will follow?
Across. More conceptually across the subsequent plan changes.

It's a difficult question. At this stage I’'m certainly not aware of what, I guess,
companion amendments might come with an NPS, in terms of what Council may
be directed to do by central government — because obviously it's got a number
of powers it can direct changes to be made without first schedule processes, etc.
But, let's just assume we are operating in a similar environment as we are now.

This plan change will proceed through its process. At some point in that process
we will have a new NPS-FM and I think I’ve said in the legal submissions that
counsel and the 42A officers will obviously be keeping you up-to-date with what
changes and what scope there is to make changes through this process.

If for whatever reason further changes are needed, | guess we have to cross that
bridge when we come to it. But, there will be nothing to prevent the further
freshwater plan changes to follow. At the moment, the date set is you can’t notify
a new one before December next year, or potentially earlier, depending on when
the NPS-FM comes around.

So | am not sure in the big scheme of things if that makes a huge impact. You
will still be able to notify freshwater planning provisions in a year’s time and
they will obviously deal with whatever the new different whatever framework
is in place.
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Council you have to remember has been through the natural resources plan
process and throughout that time, which partially implemented the NPS-FM, |
think we had three maybe four changes to the NPS-FM. So it's not a new thing.
You just have to figure out which processes you need to use to make everything
align.

Just a clarification around the RPS. There’s now the decision version of the RPS,
correct — which is the version that the Council have signed off?

That’s right.

There was a process for any appeals on the freshwater aspect of that by mid-
October | think, and then there are appeals to the Environment Court by 18" of
November.

Can you just sort of explain to me a little bit how that all works in the context of
this process?

You’re right, we have a decisions version now, and under I think clause 10 and
clause 48 of the first schedule, as at the time that decisions version was notified,
it is amended as per those decisions; so that decisions version is now the
proposed RPS, which of course was Change 1 and Variation 1 — both of those
together.

So that’s the version you are now looking at as decision-makers.

You are correct, the High Court appeal process for the freshwater provisions
expired — and I can’t quite remember the date, but mid-October, it's passed, and
as far as | am aware no appeals have been received.

For the balance | think it's 18 November the appeal period closes for
Environment Court appeals. | am not aware of any as yet, but there is obviously
a bit of time yet to go.

An appeal per se though on a policy statement doesn’t necessarily change
anything. It's not like you have rules where things can be deemed operative etc.
because this is a policy statement that just has objectives and policies in it. So
the deemed operative aspect doesn’t raise its head. It's really just a matter for the
panel about how much weight to give to the proposed RPS versus the operative
RPS, assuming that there is any inconsistency or difference between the two on
the issue you’re looking at.

So, to what extent should we be, if there are appeals, considering what those
appeals are? Or, do we just put that to the side essentially and really focus on
what’s in the decision document?

I think the case law would tell you that it's relevant to weight, because the weight

you give to things does increase, | guess, the further through the first schedule
process that you get — i.e. I’m not a huge fan of trying to unpick an appeal and
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figure out what could be the ultimate outcome, but I think it does tell you what
provisions are still under challenge; and so I think that will be relevant to weight
and we can update you when we know what those are.

Just following on from that — does that mean that we have now an operative
version of the RPS in terms of the freshwater planning provisions?

No. It's not like rules that it becomes deemed operative once it's beyond
challenge. The Council will have to do a formal clause 20 making an operative
step, which it has not done at this stage and | am not aware whether it's intending
on doing a partial and making it operative. Again, it's something we would
update you on as we go through the process.

Legal counsel for Winstones raised s.65(6) of the RMA. This section says “the
Council must amend the proposed Regional Plan to give effect to an RPS if...”
and there’s a list of matters there. I wasn’t sure if the cross-reference in that
provision to s.79 is that talking about changes to an RPS, or is that only talking
about a full review of an RPS?

| guess my question is, s.65(6) there is no ongoing obligation to amend Plan
Change 1 to the Regional Plan as a result of changes that are coming through to
the RPS?

I guess I’m just not sure of the impact of s.65(6).

It is a slightly curious provision isn’t it, because the panel has to give effect to
the operative RPS, which at the moment is the operative RPS without Change 1.

The 2013 version?

Yes, that’s a good way. The Council and the panel in its decision has to give
effect to that 2013 RPS. It's not required to give effect to Change 1 unless
sometime before you make your decision that becomes operative and then that
goes from having regard to it, to having to give effect to it. I guess why | say
subsection (6) is slightly curious is, when you have just gone through a change
process you would expect that outcome to have given effect to the RPS, but |
hadn’t seen that as particularly relevant in this context, because you’re going to
be given effect to the RPS in any event through your decision. So I am not sure
how subsection (6)... it doesn’t actually change that requirement.

Then if it's post your decision being made etc. and there’s a change to the RPS
that needs to be given effect to, there is a process in the RMA for that. It's not
an immediate requirement.

We will appreciate your advice on this as we go through the next six months or
so of these hearings. It's that question I think that Commissioner Wratt had about
the extent to which we need to keep looking at what stage is the RPS at, and do
we need to now be looking at whether this provision we’re looking at in the
Regional Plan change should be amended in light of a provision that’s now not
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subject to any appeals and is in the RPS — because some of those changes are
quite significant obviously, especially around the freshwater direction.

That’s right, but I’'m not sure that there’s any alternative to that based on what
the RMA requires you to do. If the Change 1 becomes operative during the
course of this panel then yes it will require... you will still be considering those
provisions because you have to have regard to them, but it might be that the
weight you give them becomes a lot more and you’re required to give effect to
them.

But, until the Council actually notifies an operative version, that give effect to
requirement doesn’t kick in?

That’s right and there should be quite some warning for when that is, because
obviously it has to go to a full Council meeting, and then the date for it to come
up has to be notified. So there’s quite a lead-in time and then also we don’t know
what appeals may or may not come through to the Environment Court.

I know we are almost out of time. | did have a question on scope.

The provisions Hearing Stream One obviously focuses mainly on the region-
wide provisions. The threatened species, there were a couple of submitters, |
think Environmental Defence Society and Forest & Bird, said that indigenous
fish diversity could be listed as a value of Lake Wairarapa, and the officers have
said if the panel think that changes within scope because it doesn’t affect Te
Whanganui-a-Tara or Te Awarua-o-Porirua then that change may be possible.
But, given that we are dealing here with region-wide, those provisions are
region-wide and they are not limited to those two Whaitua.

Do you have any views on whether there is actually a scope issue? If you want
to come back to us on that that’s fine.

I know I read Mr O’Brien’s S42A Report and I did agree with him at the time [
read it, but for some reason that might be something that’s better for him to
answer because he’s looked at it in a lot more detail; but I can give you the legal
perspective on it.

I know the approach had been... because obviously it's the panel’s decision
about what scope is, to raise if the officer thought there was scope, but leave it
to the panel to decide. So I can have a look at that now and form a view on that
if that’s helpful.

Thank you.
While we have got the legal team here in our sights, | am interested in Upper
Hutt rural community’s submission around the categorisation of drainage ditch

as a natural waterway, and particularly some case law that was referenced in the
submission. It was Greater Wellington Regional Council v Adams and Others |

believe; and another case GWRC v Upper Hutt City Council.
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I would appreciate understanding whether the commentary in that decision was
critical of the provisions in the NRP as they stood and the interpretation given
to them; and therefore whether Plan Change 1 provisions, as they are proposed,
will address that circumstance.

Yes | could look into that, but | would appreciate your advice as to my
investigation.

That’s not something I know the answer to at this point, but I can certainly do
that and provide that in reply. Thank you.

Just back to the scope issue Ms Anderson. There are some instances, | think in
Mr O’Brien’s S42A where he says there may be a scope issue and he hasn’t been
that firm in his view whether he thinks there is nor not. I just wondered whether
you could have a look at those instances and give us your legal perspective on
those instances where he’s used the words “may be a scope issue”.

Certainly. I guess that really aligns with Commissioner Nightingale’s question
as well doesn’t it?

That’s right. It was just a bit wider than that. I think there’s some other instances
than just the one that Commissioner Nightingale had drawn to our attention; so
| would appreciate that advice.

Just in terms of the recent amendments to s.70 and s.107 of the Act, which were
surprises, | just wondered if you have turned your mind in terms of whether
there’s any implications of either of those changes to this process?

I hadn’t past this Hearing Stream. That is also something I can look. I didn’t see
them as having implications for this hearing stream, but they may well have later
going forward. That will just be really checking the transitional provisions to see
when they applied from. Obviously s.107 is relating to resource consents, so |
wouldn’t expect that to be relevant to this process, but s.70 may well be.

It's just some of the wording of the rules actually reflects s.107, so | think it
would be prudent to look at that.

Thank you.

Just one final question. It's really just, with identifying some rules as coastal or
objects of coastal, once a coastal objectives is confirmed in terms of a
recommendation will all of those with coastal icon require signoff from the
Minister?

All of those — you mean Minister of Conservation?

Yes.

Because they’ll be regional coastal planning provisions.
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Sorry, just on that topic, | was thinking about s.80A. If something changes to
have a coastal icon either on or off it, either being added to it or being taken off,
that will also affect any categorisation decision as well, because the regional
coastal provisions are not freshwater provisions.

It might just be a procedural matter just with respect to when the topics are raised
and it's merely around definitions. | suppose it might be something for the panel
to discuss or perhaps get some direction from reporting officers after the break,
in terms of when to raise those questions.

Ms Anderson, | just have one final one and it's again about amendments made
recently to the RMA. As | understand it, the requirement to apply the Te Mana
o te Wai hierarchy in resource consent process doesn’t exist at the moment, but
that doesn’t affect... so, if a provision in the Regional Plan applies to consenting
and it still preserves the Te Mana o te Wai hierarchy, that’s fine isn’t it? That’s
vires and we don’t need to consider the amendment that deals with Te Mana o
te Wai and consenting as part of our consideration of that Regional Plan
provision?

That’s correct.
I think those are our questions. Thank you very much.
Thank you.

Greater Wellington Regional Council — Mary O’Callahan

We welcome Ms O’Callahan the Reporting Officer for the overarching matters
topic in Hearing Stream One. Ms O’Callahan we have gone fifteen minutes over.
I am just checking that you are still okay if we need to go a bit past our schedule
of 12.35.

Yes I’m fine.
Great. Thank you. I’ll pass over to you.

I’ve got a presentation and hopefully you’ve been given a paper version of that
if you want to make any notes as well.

What I’m just going to cover this morning is just a brief outline of the structure
of the operative plan and Plan Change 1. | will just provide a brief summary of
my report which has two parts to it. The first is just setting the scene for the plan
change, and then the second part is considering and making recommendations
on the submissions that have been coded to this topic, which are generally of an
overarching nature.

I will provide a summary of my rebuttal evidence and summary of the
amendments to Plan Change 1 recommended within this report.
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I have also provided a summary of the matters which | refer in my report to
future hearing streams, that really arise from the submissions in this topic. And,
I have also undertaken a review of the RPS Change 1 provisions and | will just
comment on that too.

Just turning to the structure of the NRP | want to just clarify that the NRP is a
combine regional air, regional land plan. water plan and coastal plan. The coastal
plan content is identified by the coastal icon. The NRP, the operative plan, was
step one of the Council’s NPS freshwater implementation. In doing so it
combined five earlier plans into a single integrated planning document.

Chapter 3 we will talk about has objectives, or has the policies for five rules, and
then the remaining chapters set up the catchment chapters for the Whaitua plan
changes.

Many of the provisions are both combined coastal and say land use, or coastal
and freshwater provisions — especially the rules. There are a number of
provisions that have coastal icons, so they are part of the coastal plan but they
also are part of either they are freshwater or the land plan as well. It's an
integrated plan in that regard which is a virtuous undertaking, but becomes a bit
messy now that we have this business of these two processes for plan changes
between the Schedule 1 and the freshwater planning process.

The objectives cover both natural resource outcomes and the interactions of
resource users; so they are intended to be read together. Another key part of this
plan which is different to other plans is that there are no integrated or strategic
objectives sitting above all of the factor three objectives. It's just those
objectives.

Plan Change 1 does introduce objectives into Chapters 7 and 8 as well. There
are no objectives in there as present.

Plan Change 1 is step 2 of the NPS implementation, which is for these two
Whaitua. Something that is addressed in my report is that Plan Change 1 also
removes certain objectives, policies and provisions from the region wide part of
the plan from applying to these two Whaitua. That’s generally to avoid conflict
with the more developed freshwater provisions that occur for those two Whaitua,
so they don’t conflict. That’s been indicated by the icons.

In those situations the change is really only to not apply the objectives that’s in
the region-wide chapter; so to not apply that to these two Whaitua — Porirua and
Whanganui. That means there is no change to those objectives in so far as the
balance of the region, and that’s the important scope issue.

Just looking at the sensitivity [01.14.06] report, | have listed the relevant high
order direction which includes the national instruments, in particular the NPS-
FM and the RPS. There is a section setting out the approach to the freshwater
planning process, which Ms Anderson has discussed.
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The PC1 background which includes the Whaitua process, which led to the
Whaitua implementation programmes, which were the basis of the direction
given to the officers for implementing this plan change.

Just confirming the submissions there. In the report we talk about submission
points, but in my presentation here, 1 will just confirm that there are 288
submissions that were received and 46 further submissions. Obviously within
those submissions there were across the plan change thousands of submissions.

In Part 2 the general themes that came through those overarching submissions,
we’ve got general support for the plan change and general opposition, and
requests for it to be withdrawn. Uncertainty around the impact of the government
direction. Comments about the sufficiency of the consultation. Comments
around technical evidence and the lack of quantitative cost benefit analysis in
the S42A Report. Overuse of regulatory approach and the evidence supporting
it.

No specific changes have been recommended from these key themes. | just
comment that the government direction changing, as Ms Anderson mentioned,
the NPS has changed numerous times already since it's been enacted and those
issues | expect to be able to be accommodated generally - assuming that there is
still some sort of mandate to be improving freshwater through this process.

Quantitative economic evidence has been recommended and is underway for
future hearing streams.

Other issues arising in general submissions are requests to align definitions with
both definitions in the National Planning Standards and the Water Services Act.
The RPS, which | will come to, consistency with the WIP recommendations,
clarify and accessibility of the plan and what we’ve coded to this topic is the out
of scope request for policy amendments associated with the visions that are
proposed to be no longer applicable to the Whanganui and Porirua Whaituas.

That’s probably a little bit confusing to some of the parties. There are further
objective submissions on the objectors that no longer apply. They will be dealt
with in the objectives hearing topic, and likewise with any policies and rules that
no longer apply, in terms of the two Whaitua chapters. They will be dealt with
in the relevant rules or policy for that topic.

Generally in terms of trying to align with the National Planning Standards and
other legislation, just the nature of the scope of this plan change made a lot of
those definition requests on the face of it seem sensible, but actually really
difficult to do in terms of maintaining the scope because they would have the
impact of changing region-wide provisions that were not subject to Change 1.

In my rebuttal evidence | have confirmed that Transpower has accepted the

recommended amendment that they requested that | have allowed for in my
recommendations.
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I responded to Meridian Energy’s planning evidence and further explained my
reasoning for differing approaches to Objective 02 and 06. Here I’ve been
looking at the requested drafting changes for 02. | have made a recommendation
that actually I think Objective 02 sits okay with the Whaitua plan change. It's
not inconsistent with Te Mana o te Wai and it is much broader than the content
of this plan change.

I have recommended that that icon be removed and that it remain applicable
within these Whaitua as part of the recommendations in the officer’s report. |
have explained that further in my rebuttal.

The drafting requests that came through on 06 and/or the request to have it
continue to apply within these Whaitua I think is a different kettle of fish. It uses
language which is directly inconsistent with the hierarchy of obligations in that
it deals with use and take of water. The other benefit objectives of 09 and 010
are not impacted by this plan change and are retained, which are of use to
infrastructure providers such as Meridian.

I respond to Wellington Water’s letter to reiterate that the out of scope nature of
the amendments that they request to 06, and also their edits make it further
contrary to the objectives and approach that’s been taken within Plan Change 1.

In terms of Fish & Game their requests are also addressed in my rebuttal and it
is not necessarily inconsistent with the approach of the objectives in Plan
Change 1, but it is duplicative and better expressed in Plan Change 1 — so it
doesn’t need to be [01.20.16].

Then finally | respond to the evidence of Winstone Aggregates and really just
confirm at this point that | agree that the existing quarry activities undertaken at
Belmont Quarry in Te Whanganui-a-Tara were not adequately considered in the
drafting and there will be opportunities to address those through the specific
provisions that they relate to — so that’s the earthworks provisions and the
stormwater topic, which will be in Hearing Streams Three and Four.

The next slide | just confirm the minor amendments that are recommended
within the scope of my report, which is firstly the removal of the icon in 02 —
which I mentioned there’s a correction to numbering in one of the methods, in
Chapter 6, and the inclusion of that note regarding the [01.21.06] Transpower
related NES.

The next slide I have summarised the matters that I’ve said from the submissions
in this hearing stream are important to consider in future hearing streams, so that
the panel may keep track of that. Firstly the request for detailed technical
evidence and economic evidence around costs and benefits. That’s important to
respond to and is underway.

The change in national direction as | have mentioned that will be responded to
as it becomes visible by reporting officers and then there is the integration
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hearing at the end which will enable a refresh across matters if it is changed
subsequent from when you heard the detailed evidence.

One of the other matters was clarity of some Maori language within the plan
change which doesn’t have definition, which is the general style — but | think
that’s best dealt with in those hearing streams, just in terms of the context of the
objectives and if they stay as they are, and also the kaitiaki monitoring is within
the base water and stormwater topics as used in a schedule is my understanding
—and the Belmont Quarry that | mentioned.

Finally, I will just comment on the RPS change. | have had a look through the
decisions version. It contains some useful direction for the plan change. I don’t
think it's necessarily the case that the plan change is contrary to the RPS Change
1. There is deliberate intention to be aligning those as they were being prepared,
but they will certainly need to be checked against any provisions that did subtly
change. But, in my reading of it, and | am reasonably across the provisions of
the whole band change, it did seem to be quite aligned and there is useful
direction there around some of the matters that are sought.

All the provisions that are really key freshwater for the plan change, in the
freshwater space; so it's including the content that my colleague Mr O’Brien is
working on. All of those are freshwater provisions. From a planner’s
perspective, they from my perspective area all beyond challenge, so my
approach in future topics will certainly be to be looking to align so that they will
give effect to it.

Thank you. You can ask any questions.

Thanks very much Ms O’Callahan. Before we go to questions, we were actually
talking as a panel earlier before we started, about how it would be really useful
for us to have a wiring diagram or something similar for those provisions that
you in your view a PC1 can now give effect to in the RPS because they’re
beyond challenge. It would be really useful for us to see those and then be able
to see the cascade down to the PC1 provisions — if that’s something that we could
ask you or your team to provide.

Sure. It can be provided, at least in the right of reply. Hopefully it will be earlier.

In my slides I do address the provisions that I think are the key ones, but I haven’t
reviewed ones that relate to the region-wide part of the plan change.

So that’s the introduction and the revised Objective 12, the long term visions,
and the policies that are the ones that apply to the Regional Plan.

Thank you. In fact, there’s no particular hurry. If it's not ready for the right of
reply next year is fine.

I can definitely have it for the right of reply.
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Just on that point my question was really if something has a coastal icon in the
Plan Change and then it flows back to the RPS, would a decision-maker be
looking at both the freshwater and the coastal aspects of that provision? Because
some of the provisions don’t necessarily apply or even use the word coastal.
They’ve become coastal.

I guess the question is, if you have a coastal one that you’re say applying to a
resource consent, does it link back to both the freshwater and the coastal both in
the RPS?

Have you got an example of a provision that you’ve picked that up on? I’m just
trying to understand the question a bit more.

I haven’t got a provision in mind. There’s quite a few. Quite a lot of them they’re
outside of the CMA but they’ve been categorised as coastal say for a stormwater
discharge, where ultimately the receiving environment might be the coastal area.
I guess it gets back to this wiring diagram question, as to whether some of those
coastal icons, which are dealing with situations outside of the coastal area,
whether as a decision-maker say applying or looking back to the RPS as they’re
working through say a resource consent for a stormwater discharge, would they
be looking at both the coastal and the freshwater chapters of the RPS?

From a resource consent point of view, if the stormwater discharges direct to the
coastal marine area they would look at the coastal provisions in the RPS. From
the plan preparation point of view the main driver for the coastal content in this
plan change has been the relationship that it has with the NPS freshwater. The
NPS requires as part of the work to look at what is needed in the coastal
environment, from the land and so forth that drains into it.

It's in the context of water quality and ecosystem health, rather than all of the
coastal provisions say of the RPS, if that makes sense.

In terms of wider coastal content in the RPS I don’t know that you need to
concern yourself with that, because presumably that was implemented with the
plans in the operative plan.

I might be able to get some assistance from the offices at the Council with an
understanding of what they regard as implemented in the RPS and what isn’t.
But, I am not aware of significant anomalies other than around there’s some
areas that still need to be implemented that ’'m aware of, such as natural
character, mapping and so forth, but they’re well outside of the areas that are
within scope of this plan change.

I suspect the wiring diagram will help us in terms of those provisions —where
they go back to in terms of their genesis from the RPS and the higher documents.

I think it's probably worthwhile asking Mr O’Brien what RPS provisions are
relevant to his topics and that would narrow that down. From my perspective it's
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really the WIPS that the coastal content is implementing in the context of the
NPS freshwater.

Are you aware is there a mana whaka rohe in the region at all, in terms of
agreement on how to engage?

| am not aware of the answer to that question sorry.
| probably should have asked Mr Corry that question.

I’ve got a couple that I probably neglected for the legal team, but I would like
your view from a planning perspective anyway. The legal team might be able to
provide something in writing.

| am aware in other regions that there has been challenges to rules which limit
public notification in plans. So my question to you really is do you think it's ultra
vires to have a rule that limits public notification?

I haven’t done any work on the rules as part of preparing for this hearing, but as
a planner, as a matter of principle, no I think they have a valid place in the
planning system.

I’'m just aware in other parts of the country that they have been challenged, so
maybe it's something for the legal team to look into for us. I know that the plan
already has some, but we’re putting in some more.

This question is probably in a similar category maybe for the legal team as well,
but Forest & Bird have considered that references to financial contributions
really should be referred to not as offsetting, but as compensation. Would you
agree that financial contributions would fit better with compensation than
offsetting in the RMA sense?

No, I don’t think I do agree with it. Obviously I’m not reporting on that but my
opinion is, and | did have some involvement in the preparation of the plan
change, and certainly the way that has been designed is designed as an offset.
Those provisions are designed to deal with the residual effects that don’t get
treated through stormwater treatment and they are trying to really make it easy
for applicants to have an easy option to offset those, to enable the maintenance
or improvement — the cannot get worse imperative of the NPS freshwater. So it's
an easy way for them to pay into a fund that basically then can be used to
improve water quality in the catchment through things like funding
improvements to treatment in stormwater areas that are not subject to
developments that are outside or have that benefit. It's a much easier way of
offsetting than requiring every urban developer to go around and try and find a
bit of stormwater discharge to put a treatment mechanism in.

The intent is that it is offset. | think it's probably a matter for the lawyers about

the semantics of whether it's offset or compensation; but certainly designed and
intended to work as an offset.
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Thank you. I did neglect to ask that of legal counsel, but it's probably something
they need to have a think about anyway in terms of the wording of the plan.
Thank you.

Just looking at your actual report Ms O’Callahan, you talked in paragraph 82
about trying to get a response from another submitter in terms of an incomplete
submission. I just wondered if there’s any update there or any further attempts
for the incomplete submission?

I’'m not sure of the answer to that. Possibly the hearing administrator, Mr
Ruddick, might know. This is just missing contact details?

Yes.

Just one final one and that’s in paragraph 188 of your S42A where you’re talking
there about the words “to the extent practicable” and that the meaning is similar
to “best practical option”. It just raises the question for me, why not use “best
practical option” when that’s a defined term?

Oh look it may be possible to look at that, but not in this hearing stream because
that was a general submission across the whole plan. So, it would depend on the
context of the policy or the objective in which it is used.

I recall there were two instances to the extent practicable.

Yes, we appreciate that. The difficulty on this with the tables. We don’t want to
leave all of the questions to the end. Hopefully some of those are just flags and
sign points for further streams to come back to us. Thank you.

I think “to the extent practicable” is quite understandable. It's a common term.
Whichever order the words are in that’s what ‘practicable’ means — in terms of
it's a consideration of things about site constraints and costs etc. I don’t think it's
unclear in this instance — either in the defined version or the other language that’s
appeared.

Thank you.

Just a slight elaboration | guess on Objective 06, in that icon for removing, so
that it doesn’t apply to the two Whaitua. I’'m probably extrapolating what you
said. Your comment was, “It's inconsistent with the hierarchy of the obligations
and Te Mana o te Wai.”

My understanding and sort of extrapolating from that is that, for those two
Whaitua where the aim is to implement the Te Mana o te Wai, therefore it's not
appropriate that if those icons... if it was to apply to those Whaitua, then that
would be inconsistent with what is in those Whaitua chapters. Is that the essence
of what you’re saying?

Yes, that’s right.

ATS

wWww.atss.nz



1283
1284
1285
1286
1287
1288
1289
1290
1291
1292
1293
1294
1295
1296
1297
1298
1299
1300
1301
1302
1303
1304
1305
1306
1307
1308
1309
1310
1311
1312
1313
1314
1315
1316
1317
1318
1319
1320
1321
1322
1323
1324
1325
1326
1327
1328
1329
1330
1331

Wratt:

Chair:

O’Callahan:

Chair:

O’Callahan:
Chair:

[01.40.00]

O’Callahan:

28
Thank you.

Just to follow on from that, | had that same question, because | think that is the
remaining issue | think that Ms Foster for Meridian had, because Objective 2
has been resolved from their perspective. So Objective 2 applies to all Whaitua.
Well, your recommendation is that Objective 2 applies to all Whaitua, but
Objective 6 should not apply to Te Whanganui-a-Tara or Te Awarua-o-Porirua
Whaitua.

My question is, because we’re not obviously looking now at the detail of the
provisions and in the objectives for those Whaitua, but we are going to be doing
that next year, is will there be a chance perhaps in the final integration hearing
to come back and discuss with you or get your views again on whether the
provisions should or should not apply once we’ve gone through that exercise of
looking at those provisions, and if we think ‘Actually, no it is appropriate for
say Objective 6, for example, to apply region-wide’ to be able to come back and
talk with you again perhaps in that final hearing stream? Or, is that a discussion
that we need to pick up with the reporting officer when we are looking at the
wording in those objectives?

Either way. It's intended to be made for both of those, both objectives and the
integration. There will be opportunity yes.

I guess the point is saying, we’re not looking at that right now, but when we do
come to look at it we might need to come back and pick up this discussion on
whether the icon should stay or be removed, i.e. whether they apply region-wide
or whether they don’t apply to the two Whaitua.

I’m happy to have the discussion now if that’s helpful.

Thank you, but I’'m not sure that we can. I think it needs us to be looking at the
objectives that are proposed say for Te Whanganui-a-Tara Whaitua in order to
then give our views on whether Objective 6 for example should still
appropriately apply to the two Whaitua, or whether it shouldn’t apply. But, if we
can pick up the discussion maybe either in that hearing stream or in the
integration hearing stream.

Actually, just looking at it now, | realise that | might have made a mistake here.
It's really talking about taking and using water. It's probably only Porirua that it
shouldn’t apply in, because the plan change doesn’t include the water allocation
for the Te Whanganui-a-Tara. So my apologies. I hadn’t really picked up that
nuance until the questions started.

I think | probably just need to update my recommendation. | will just have a look
at the consideration of it, but it really is talking about taking and use of water.

Anyway, the matter for this hearing is that definitely the submissions that | have

dealt with here are really intended to be the ones requesting rewording of it.
Meridian’s further submission I think didn’t request rewording, they just wanted

ATS

wWww.atss.nz



1332
1333
1334
1335
1336
1337
1338
1339
1340
1341
1342
1343
1344
1345
1346
1347
1348
1349
1350
1351
1352
1353
1354
1355
1356
1357
1358
1359
1360
1361
1362
1363
1364
1365
1366
1367
1368
1369
1370
1371
1372
1373
1374
1375
1376
1377
1378
1379
1380

Chair:

O’Callahan:

Chair:

O’Callahan:
Chair:

[01.44.47]
Kake:

29

it retained. That submission I think has actually been coded to the next topic. So
it's ended up being a little bit confusing having them split across them really.

Just realising that the reason that is different to 02 is that it's specifically sitting
under the heading of ‘Beneficial Use and Development’ and it's about water
taking. The plan change doesn’t deal with any changes to the water quantity
provisions for Te Whanganui-a-Tara. So there is an icon for just the not
applicable in the Porirua one, because the Porirua one includes the provisions to
the waterflows, levels and takes.

I think it's probably more prudent that it is just for the icon for the Porirua.

Thank you Ms O’Callahan. We appreciate acknowledging that. That’s what this
whole process is about. That’s really useful.

I’ve just had a very quick skim of the other objectives. If you could just see
whether there’s any others that fall into that same category - they’re addressing
allocation so not within scope of Te Whanganui-a-Tara. There may not be, but
it would be good to just confirm that.

That could come in your reply, rather than responding to that now.

I’ve got a table at page-52 of my S42A Report. I don’t think there’s any others
in that camp. I don’t think there’s any others, but I will come back to you on
that.

Thank you very much. Just one final one from me.

I think you say in para-179, must be of your S42A, and | think also in your oral
presentation just before you talked about further economic analysis and a
quantitative cost benefit analysis be undertaken to support major hearings. By
that are you meaning that the Council might be presenting economic evidence,
or are you talking about a S32AA if there’s further changes recommended?

The Council looking to present economic evidence.

Thank you.

There’s a few submission points with respect to definitions and terminology
which you have commented on. This may be a question that’s best asked this
afternoon with mana whenua, with Ngati Toa as well, but I suppose just getting
some clarity in terms of where the discussion around definitions also does sit,
because there are terms that go throughout the whole entire plan. Just as an
example there are objectives under Te Whanganui-a-Tara and the Porirua
Whaitua chapters, in particular I think it's just the first objectives under each
chapter which is slightly different with regards to the terminology of the mauri
and waiora, and how waiora is in one chapter but not the other. There was a
submitter who requested that the term ‘mauri’ is included in one of the Whaitua
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chapters which was rejected; and perhaps that’s a discussion that’s better had
with respect to Whaitua committees.

I’m just wondering in terms of your opinion as a plan user perhaps and how that
might be interpreted. Would it be beneficial having an advisory note, which there
are a number under each of those objectives, which explains what ‘mauri’ might
mean, and acknowledging that we might have a bigger discussion on this next
year under the objective stream.

So, in your S42A one of the sub-issues that you have raised seeks to retain the
existing wording of the waiora reference | suppose and not including mauri in
Te Whanganui-a-Tara, because waiora is enough.

Sorry, are you able to take me to the section in my report. Sorry, I’m just getting
a bit confused.

That’s alright, so was 1. There’s different interpretations I suppose and this might
come down to an operational matter with respect to what is to fund under the
plan. I note that there are different definitions in the plan with respect to some
of these terms, under the interpretation section. Bear with me while I just find
the relevant part of your S42A.

This is where I’m thinking it might be a wider discussion because you’ve got a
whole table on page-42 which requires quite an extensive discussion. On page-
43, paragraph 204, you’ve disagreed with one of the submitters requesting the
inclusion of the term ‘mauri’.

Okay, right. Yeah.

Really just wondering if that’s something that can be addressed perhaps through
the objector’s hearing stream, or if that’s something that can be responded to
through a right of reply perhaps with further direction internally, or perhaps from
mana whenua. At the moment, | read them as quite different objectives.

I think that’s just a similar issue to the submissions that I was dealing with in
about paragraph-196, but I think that... has the plan change defined, or has
interpretation notes on it I think, or that’s what the objective is, and iS ‘mauri’
already in the plan. I’m not sure. I just probably need to come back to you on
that sorry.

That’s fine. Thank you. I might have another question later.

Supplementary to this and again it comes down to definitions — some of the
provisions requesting additional clarification in terms of — and this might be a
discussion for the rules actually just thinking of it now — the inclusion of
papakainga in the plan, and it comes down to the activity in terms of stormwater
discharges. | suppose there are competing views with respect to unsettled
development or unplanned development — greenfield developments.
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Again | think this might be a topic for next year, but perhaps just having some
thought around the particular activity of prohibiting unplanned greenfield
development in certain areas where stormwater discharges aren’t considered I
suppose.

There’s a few submission points but I think that might be better addressed, just
thinking of it now, through the stormwater topic.

There’s a very large number of submissions to be with the greenfield areas and
the impact of the private activities, so | think it is best dealt with in the Hearing
Stream Four which is the stormwater topic.

But, I can answer your previous question — sorry, | just needed a bit of time to
find the word. The word ‘mauri’ is defined in the operative plan already — so
that one is defined. I think when I was looking at the ‘waiora’ is that it's defined
in the note under the objective. So, the understanding of what is expected for
that term is in the plan.

Supplementary sorry. The wording is slightly different when ‘mauri’ is excluded
from one of the objectives.

Correct. That’s because they’ve been informed by mana whenua. Those
objectives were drafted either in consultation or by mana whenua.

Okay, so they’ve omitted to exclude that term through this objective.

Say again.

They’ve decided to exclude the term ‘mauri’ through the objective?

The note to the objective, yeah, potentially.

Thank you.

I’'m interested in the economic evaluation. Thanks for the acknowledgement. I
think it's paragraph-110 or thereabouts, where you note the economic evaluation
to date has been fairly qualitative. And, | note your confirmation earlier that
further economic evaluation will be provided in subsequent hearing streams.
I’m interested in the economic assessment to date. Is it fair to say that the S32
reflects the full economic evaluation that informed Plan Change 1, and any
changes to the provisions as a result? I couldn’t find in the technical reports a
details economic evaluation.

So that table in the S32 report, from about page-85 onwards. Fairly high level.

Yeah. | can explain the approach to the economics.
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A number of pieces of economic advice were provided or carried out during the
Whaitua processes. They received a lot of information of all sorts of technical
nature, including economics and informing their recommendations. That
information was used to make the recommendations and then those
recommendations, particularly around the objectives, which were really setting
the benefits and the costs, they were then taken into the plan change.

So, there was no economic evidence or quantitative work done for the plan
change. It was a qualitative assessment drawing on the work that was done
through the Whaitua process, and just then comparing the options in terms of
there were options that were more or less... it's a pretty clear relationship
between improvements to water quality and to have those benefits which are
valued from an economic sense as well as from an environmental and cultural
perspective. They also have the higher you go in terms of water quality the more
costly it is when it's either for new activities or retro-fitting existing impacts.

That’s the way in which the approach in S32 was done, on a qualitative basis.

In follow-up to that, are you expecting quantitative economic evaluation
specifically relevant to submitter concerns to come in future hearing streams?

Correct. That’s what I’'m hoping for. It's underway. I have not seen any outputs
yet.

Just to clarify: | forgot. There were some narrow bits of economic evidence work
done for the plan change, which 1 just failed to mention in response to
Commissioner Stevenson. That was around looking at the costs for the waste
water improvements. In particular there were two timeframes that were tested.
Then there was some economic work that went into the financial contribution
provisions, but not in the sense of the work that was being commissioned now
is more broad than those bits of scope.

Thank you very much. I think that concludes this section of the proceedings for
today. We will come back after the lunch break. Mr O’Brien, were you planning
to go through your topics one by one, or are you happy to address all of them
together?

I was planning to address them all together.

That’s good. Maybe if we come back, because we have gone over. Is ten past
okay? Sorry, it doesn’t give everyone a very long lunch break, but I hope that’s
enough time, because we don’t want to keep our submitters in the afternoon
waiting for too long.

Mr Ruddock, is that okay?

Yes. Thank you Madam Chair-person, that will be fine. We’ll go for a short
break and come back at 1.10pm.
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Thanks very much.

[Lunch break taken — 01.58.42 — 02.22.05]

Greater Wellington Regional Council — Sam O’Brien and Dr Philippa Crisp

Kia ora koutou. Ko Sam O’Brien toku ingoa. I am a Policy advisor here at
Greater Wellington Regional Council. As mentioned | have prepared the S42A
Report for three topics in this Hearing Stream One.

Today | am also joined by Dr Philippa Crisp who has prepared expert evidence
in relation to the threatened species topic. She’s online today — hopefully.
Philippa if you’re there do you want to introduce yourself initially? Otherwise
we can do that at the end.

Just because we’re running short of time, maybe we can talk with Dr Crisp after
Mr O’Brien has presented.

I’m unmuted now. Greetings.
Kia Dr Crisp. Welcome.
Kia ora.

As mentioned, | will cover three topics today — the first being amendments to
the air quality chapter. This topic is a region-wide topic. Unlike other provisions
in PC1 it applies to the whole region and not exclusively to Te Whanganui-a-
Tara and Te Awarua-o-Porirua Whaitua.

The second topic is beds and lakes of rivers chapter amendments — so this is also
entirely made up of region-wide provisions.

And, the final topic is the schedules and threatened species objectives which
includes both region-wide amendments and provisions that applied to the
Porirua and Te Whanganui-a-Tara Whaitua.

My rebuttal evidence is a combined report covering the air quality and bed, lakes
and rivers topics. There was no submitter evidence relating to the schedules and
threatened species topic.

Starting with the air quality topic, as | mentioned these are region-wide
provisions and they’re also all allocated to the Schedule 1 process. The key focus
of these amendments was to ensure that the chapter was giving effect to the New
Zealand Coastal Policy Statement, as well as existing RP objectives.

Under the operative of natural resource planning conditions within the air quality
rules, use property boundaries to adverse effects, which did not provide

ATS

wWww.atss.nz



1575
1576
1577
1578
1579
1580
1581
1582
1583
1584
1585
1586
1587
1588
1589
1590
1591
1592
1593
1594
1595
1596
1597
1598
1599
1600
1601
1602
1603
1604
1605
1606
1607
1608
1609
1610
1611
1612
1613
1614
1615
1616
1617
1618
1619
1620
1621
1622
1623

[02.25.00]

34

appropriate protections for the coastal marine area; and to address this, activities
that were deemed inappropriate to the current CMA they were excluded by
removing the coastal icon, or where the activity has a need to occur in the CMA
the amendment was made to manage the effect in the Coastal Marine Area, as
well as beyond the boundary of property.

At the same time other changes to the chapter were proposed and these changes
were largely to provide the clarity the plan uses, or to address minor plan issues.

In terms of the main issues that arose through submissions, submitters sought
that the coastal icon was reinstated for activities that have a functional
operational need to occur in the Coastal Marine Area, and through the S42A
Report | recommend amendments to address some of those concerns.

There also are several other issues raised with the suite of agricultural rules,
water and wastewater rules and the climate change impacts of specific
provisions. There were either no amendments, or minor amendments
recommended in response to those issues.

There was only one piece of submitter evidence in relation to this topic, which
was received from Wellington Water and they retain the position from their
submission that specific reference to drinking water should be made in Rule
R.35. | do not consider this necessary and recommended no changes to that
through the rebuttal evidence.

Moving onto the beds, lakes and rivers topic, it is again all provisions that apply
region-wide. The provisions in this topic are split between Schedule 1 and
freshwater.

The proposed amendments are a collection of miscellaneous changes that seek
to improve the effectiveness and efficiency of the chapter. These include
amending the general conditions for better protection for indigenous birds
scheduled in F2A and F2B.

Amending the new structures rule to limit the extent of the listed permitted
structures; minor wording amendments to the extraction rules 132 and 133; and
the inclusion of a new rule 151A for the ongoing divergence of river.

Looking at some of the key issues for this topic, submitters raised concern with
the restrictive nature of the proposed amendments to the general condition (n)
relating to the protections of scheduled indigenous bird species.

Wellington Water reiterated their position on that in submitter evidence.

I recommended minor changes to the S42A Report, but | did not consider any
significant relief was required.

Submitters sought various amendments to Rule 128 that covers new structures
in beds, lakes and rivers. Several submissions sought the inclusion of specific
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structures to give them permitted activity status. In contrast, other submissions
sought that specific structures included in the rule were removed to remove the
implement activity status, given the risk effects.

In their submitter evidence, Wellington Water sought that both pipes and
pipelines were included in Rule 128, and that a definition of pipeline was
provided. In my rebuttal evidence | recommended an amendment to provide a
definition of pipeline for that rule.

The appropriateness of new diversion Rule 151A was a key matter of contention
in submissions and in submitter evidence. Given this contention I will talk to
this matter in slightly more detail now.

The concern highlighted is that the permitted activity status for an ongoing
diversion rule does not allow the Council to decline an application or impose
consent conditions. I do consider that new diversion can have significant adverse
effects particularly associated with the land use consent that enables reclamation
or other works. Consents for these works have a range of conditions to address
those effects. These typically relate to maintaining streamflows, supporting
development of river ecology and habitat, implementing fish passage and fish
rescue, and limiting erosion and scouring effects.

For permitted activity status under this rule for ongoing diversions all of those
conditions of the consent to establish diversion must be complied with.

Rule 151A seeks to avoid the consenting scenario, which after the term of a
consent expires a consent holder has to apply for a water permit for a lawfully
established existing permit diversion where there is no works required. And, this
presents a difficult assessment for a consenting officer to determine what the
effects of the activity are.

In addition, if the new application was declined it would require a further
application for the works to reinstate the original course of the river, which if
granted would likely result in significant respects on now established stream
ecology and habitat.

As outlined in my rebuttal evidence | consider that permitted activity status as
the most efficient and effective option.

I do agree with the view provided in submitter evidence that preferences of mana
whenua may not have been covered in the original consent, or may not be a
matter that could be addressed through consent compliance and | therefore
recommend that Schedule C, Mana Whenua Sites, are excluded from that
proposed rule.

I also recommended that compliance with Condition J of the beds, lakes and

rivers general condition needs to be achieved to meet this rule, and this condition
states that the activity should not result in erosion or scour the riverbanks, or
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shall not result in flooding of any neighbouring property. This will ensure that
there is a compliance mechanism should any respects of this nature arise as a
result of the diversion, although | would consider that be unlikely.

I also note in submitter evidence several submitters sought a list of resource
consents that would be captured by the new rule at the time of the expiry.
Unfortunately the Greater Wellington Regional Council consent database is not
able to determine specifically which consents would fall under the scope of this
rule, particularly for consents granted for the NRP under a different rule
framework.

The final topic is the scheduled and threatened species objectives amendments.
This includes both region-wide amendments to the schedules and the
introduction of nationally threatened species that give effect to the requirements
of the NPS-FM, for those two PC1 Whaitua.

The provisions under this topic include adding threatened species and habitats
in the planned schedules, as well as introducing new threatened species
objectives for each Whaitua, as well as a definition.

The region-wide changes include new information to update schedules F4 which
covers sites with significant indigenous biodiversity in a coastal marine area,
and F5 which schedules habitats with significant indigenous biodiversity in a
coastal marine area.

There is no submitter evidence in relation to this topic, however the key issues
related to adding further species and values to ensure the consistency and
accuracy of the schedules. 1 have recommended minor amendments in the
section [02.32.29] across those issues.

Wellington International Airport have also sought further evidence regarding the
accuracy of the mapped areas and schedules.

Dr Philippa Crisp has provided evidence in response to the submission and in
response to other submissions on threatened species aspects of this topic. And,
as | mentioned Dr Crisp is here today to answer any questions on those.
Finally, I will just note that Wellington Airport also raised in submissions that
Schedule F2C had been misallocated in the S32 Report as a freshwater
provision, and | address this through my S42A Report and recommend it as
categorised to the Schedule 1 process.

Thank you panel. Dr Crisp and | are now able to take any questions.

Thank you very much Mr O’Brien, that was very clear.

Hello Dr Crisp, we can see you now.

Good.
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Did you want to present separately Dr Crisp, or are you happy to take questions?
I’m happy to take questions.
Thank you. We will see you would like to ask.

Thank you Mr O’Brien for outlining your key points. As you mentioned in your
statement and in your evidence, the exclusion of Schedule C, with respect to
sites of significance for mana whenua, it's been requested to be retained as part
of the rule. I'm just wondering if you could clarify the rationale a little bit
further, just with respect to that framework that you speak to in it, and it being
perhaps addressed in other provisions under the plan.

What do you mean in terms of addressed in other provisions?

In your S42A at paragraph 55.

I think it's copy and pasted throughout the report, in terms of the rationale.
You’ve quoted ‘higher order provisions’ with respect to the rationale for
excluding Schedule C. The rule, | suppose, is a permitted activity with respect
to those general conditions. | suppose the request from submitters, mana whenua
and in particular being mindful that those sites won’t necessarily be considered
under permitted activity status; so how would a plan user | suppose assess the
effects on those sites?

Those general conditions apply across beds, lakes and rivers and Schedule C
protections within those permitted activity rules, and that’s generally the
approach to vying for those sites.

Just a supplementary question:

If it's not part of the condition, is the expectation that it will be captured under a
higher order provision, such as Policy 48 or Policy 19?

In terms of consultation that relates to those policies. In terms of conditions that
relates to the rules themselves rather than any higher order policies.

Thank you. I might have something in addition after.

Shall we start with events of lakes and rivers topic and just have questions on
those first, and then that way we’re not jumping around for you Mr O’Brien. I
have some guestions on that topic. Would anyone like to go first?

Just a couple of minor ones. One in paragraph-51, and you’re suggesting

changing the ‘or’ to an ‘and.” Was that sought in a submission or is that a clause
16 fixing an error?

ATS

wWww.atss.nz



1770
1771
1772
1773
1774
1775
1776
1777
1778
1779
1780
1781
1782
1783
1784
1785
1786
1787
1788
1789
1790
1791
1792
1793
1794
1795
1796
1797
1798
1799
1800
1801
1802
1803
1804
1805
1806
1807
1808
1809
1810
1811
1812
1813
1814
1815
1816
1817
1818

O’Brien:

McGarry:

O’Brien:

McGarry:
O’Brien:
McGarry:

Chair:

O’Brien:

[02.40.00]

Chair:

O’Brien:

Chair:

O’Brien:

Chair:

O’Brien:

38
It's not a clause 16 matter. It was in response to a general submission, and I think
it might have been Forest & Bird, in relation to providing extra clarity on that
rule. It's not a Clause 16 matter.
Secondly, just in the paragraph below, in terms of the submission from PF Olsen,
wanting to exclude forestry, really the issue is the disturbance in removal of
vegetation and the potential for sedimentation impacts, rather than the activity
itself. Is that your view?
| think the wording relates to construction or disturbance. | think that was
something that was established when these rules came to the RP. It was quite
specific about those intending for those purposes.
It's specifically about disturbance and not any type of activity per se?
Yes, correct.
Thank you.
Mr O’Brien, general condition 5.4.4 on page-44 of Plan Change 1, should this
have the coastal icon. I know PC1 is only making that change in Condition N.
Should this condition have the coastal icon?
Yes. | am fairly certain — and | actually noticed this recently as well — I think it's
just an error that just sometimes that coastal icon just gets missed of things. |
can double-check that, but I am fairly certain it should have the coastal icon.
I think in the S32A Report it mentions that it does — the coastal icon.
I think it's just an error that it's been left off.
In Rule 132, starting on page-48, I understand the reason for deleting ‘all lake’
from Condition A. | think that Condition B does need to refer to the beds of lakes
and rivers, because it's just cross-referring to 5.4.4.
Correct.
It's just a very minor point, but in B it says “section 5.4.4” and whether that
should be a Clause 16 correction to condition, but a very minor point. I will just
leave that with you.
Then same | think the coastal icon. | think it's missing from Rule 145.

Correct. Same issue.

New Rule 151A, is it correct that some of these diversions would have occurred
quite a long time ago?

Correct.
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So this kicks in where the diversion has been in place for at least ten years and
it meets the conditions of the consent. In some of these older consents there may
not have been very many conditions associated with the diversion.

My question was, have you looked at whether this rule would achieve a written
O14 which is Objective 14 about the natural character of natural wetlands, rivers,
lakes and their margins should be preserved and protected from an appropriate
use and development.

Have you considered whether this provision would have appropriate regard to
that objective?

Yes, | have considered that. It is a tricky one with those older consents. | accept
that the conditions may not have been giving effect to the latest and more
stronger direction through various plan changes. I still maintain that position
through our [02.42.55] and things that it is consistent with those objectives.

Thank you. My last question on that is, | think you might have been involved in
the RPS hearings where there was quite a bit of discussion about daylighting of
streams and rivers and that came up into some policies in the decisions version
— I think like Policy Freshwater 3 and maybe 14. | have a list in here somewhere.

Where a river, which | think under the RMA also includes a stream, has been
diverted for some time of development, is this rule saying that if that’s happened
it's happened for at least ten years and then it will remain permitted, and despite
this new direction which might be coming in through the RPS, which is saying
daylighting should be promoted where practicable —which is I think the wording
— that for these older diversions it's in your view appropriate for that to be a
permitted activity?

| think the key thing to note is that this only relates to structures. So, where there
has been any piping of a stream or anything like that, anything associated with
a structure, then this rule wouldn’t apply and resource consent would still be
required. It wouldn’t be a permitted activity.

That is not associated with a structure — is that what you said?

Yes, if it's associated through a structure it doesn’t fall under this rule; so the
rule says that it is not associated with existing structures in Clause A and B on
that.

So you’re saying that the diversion of a stream or a river, aware that was needed
for a development, that wouldn’t be associated with a structure?

Sorry, just to clarify: where it is associated with a structure, say for example you
give, for a housing development, that wouldn’t be captured under this new rule.
It wouldn’t be permitted activity under [02.45.47] 1A. It would revert to the
general rule for diversion.
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And, we don’t have that? That’s not part within the scope of PC1?
Correct.

If there’s no structure, if we think about a diversion of a river that’s been put
into a different channel with no structure and it carries on, it's been there for a
certain period of time, is there potential for any of these to move their position
and then would it be a permitted activity to put the diversion back into the course
that it was. | am not familiar enough with some of these examples to understand
if there’s potential for these diversions to shift naturally, say with a flood event.

So you’re talking about the river naturally moves its channel back to an original
course?

Yeah. I haven’t got any examples in my mind, so I’m not sure what...

If there was any requirement to move the channel or divert the channel and that
required any earthworks or anything like that, then that would require resource
consent and then you consent to undertake those works.

So you would need a consent to put it back to the original diversion channel?
Yes.

There would be a trigger then?

Yes.

Again on new Rule 151A, | am interested in the scale of permitted activity that
may come about through this proposed rule. Do you have an idea of how many
of these current damming and diversions there are across the region, and in
follow-up to that, whether any of those consented damming and diversions
require ongoing compliance with conditions — for example, monitoring and
reporting?

As I mentioned, unfortunately we don’t have that information in terms of the
number of consents. In terms of monitoring that tends to only occur where
there’s an issue has arisen and there’s a breach of resource consent conditions.
As well, I would just like to make a clarification that the damming and diverting
of water is the title of that set of rules; so for this provision it doesn’t relate to
any damming. So it's just for diversion.

Thank you. In follow-up to that, are there any diversions that you’re aware of
that have not become naturalised. You note in your 42A Report that some of the
diversions may have become naturalised. Do you know if there are any that
haven’t?

I am not familiar with that. I could look into that. I guess in my report that
reference naturalises that’s what we would expect after that period of time, with

ATS

wWww.atss.nz



1917
1918
1919
1920
1921
1922
1923
1924
1925
1926
1927
1928
1929
1930
1931
1932
1933
1934
1935
1936
1937
1938
1939
1940
1941
1942
1943
1944
1945
1946
1947
1948
1949
1950
1951
1952
1953
1954
1955
1956
1957
1958
1959
1960
1961
1962
1963
1964

Stevenson:

[02.50.00]

O’Brien:

Wratt:

O’Brien:

Wratt:
O’Brien:
Wratt:

Chair:

O’Brien:
Chair:
Ngati Toa:

Chair:

41

the appropriate consent conditions, that it would be naturalised. That’s the
expectation.

Thank you. One final follow-up.

When you were looking at the activity status for these diversions, was there any
work done to evaluate the benefits and dis-benefits of different activity status?
For example, for a 151A proposes permitted activity status. Was there a look at
restricted discretionary or other activity status that might achieve the objective
— Objective 14?

Any other activity status, other than permitted, would run into the same
consenting issue, where when you’re actually looking at that, evaluating that
consent, then it's difficult to determine what you’re actually assessing at that
point. | guess | have considered the other alternatives, potentially controlled
activity, but again that would still run into that same issue.

A follow-up really to the questions both from Commissioner Nightingale and
the last questions.

Is it possible there could be probably an older scheme where there was a
diversion into, for example, a pipeline, or a concreted channel or something like
that, which is nothing like the natural form of the river? Would that come under
here?

Again that would relate to a structure so it wouldn’t come under this. Just to
clarify: it would be the status quo which is a discretionary rule.

So this only applies where you’ve got a diversion that is in a natural state?
Yeah, it depends what you define natural as, but yeah.

Thank you.

Thank you Mr O’Brien. We have Ngati Toa Rangatira with us and we don’t
want to keep them waiting, so what we might do, if it's okay with you, if see if
the panel has got any questions for Dr Crisp, so then we can let Dr Crisp go.
Then if it is okay if we can come back and keep talking with you on air and the
schedules after our next two submissions. Is that okay?

Yep, that’s fine.

Kia ora.

We’re happy to wait if you want to continue. We’re in no rush if it helps.

Thank you very much.
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Mr O’Brien, this is in addition to some of the questioning I was asking earlier.
With respect to Schedule C and some submission points, noting that sites that
aren’t scheduled won’t necessarily be considered under these particular rules of
sand and gravel extraction for an example is a permitted activity.

The rationale | suppose, and just wanting some clarification from you with
respect to why Schedule C is noted in some parts of the rules and then it's
excluded in other parts. An example | think might be under 128, and then Rule
132J and consider Schedule C.

So, just some clarity in terms of consistency around why you may or may not
consider scheduled sites or not.

Thank you. | guess the rationale for why some rules and where some rules
reference Schedule C sites. Obviously I wasn’t involved with the development
of those provisions. I’ve only been involved with making these amendments. It's
something | can look into in further detail if you would like, to understand why,
and potentially look at and review the submission as well, to relook at that.

Thank you. That would be helpful. It is paragraph 81 just in terms of reference
for you. Just following on from that, in that same paragraph, and it is with respect
to Rule 132, the assessment against those scheduled sites, if it's to do with adding
pipelines or cables then the assessment against those scheduled sites have to
occur, is that correct, in terms of how it's worded?

I just wonder if there’s any definition that might be provided with respect to the
extent of a pipeline or a cable that can go through that scheduled site.

Yeah, | would need to look at that.
Thank you.

| just have one more on the beds, lakes and rivers while we are here and then
perhaps we might move on from that topic.

Rule 128, Federated Farmers have raised a point that the words that are struck
out here, “except a structure permitted by Rules 125...” and so on, that that
clarified that this rule doesn’t apply in those provisions. Is that clarification
helpful, that it couldn’t lead to potential confusion? I guess I’m just interested
in why you think that should be deleted?

It's to do with the way that Rule 128 has been amended. In the operative version
it says “including” which opens it up to a wider range of structures. That was
required in there to show that those rules have applied over this general new
structures rule. Now that we are removing that and specifying the specific
structures, that’s no longer needed, because anything that comes under this Rule
128 is specified — so there wouldn’t be any confusion about which rule it would
fall under.
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It's clear what’s in it so you don’t need to say. Okay.

I’ve just noticed a typo in there, which is hopefully picked up. At Clause 16 it's
got “structures or a structure associated...” just a minor.

Am | understanding the operation of this rule correctly? If someone wanted to
place one of these structures listed here in say a coastal estuary, and this is a
freshwater rule, so it wouldn’t apply at all anywhere in the CMA. So if someone
wanted to do that they couldn’t rely on this permitted activity rule; they would
need to apply for consent. I’'m not sure what the activity status would be, but it's
not under this rule?

Correct.

We might leave that and we might ask if there’s any questions of Dr Crisp, so
we don’t keep Dr Crisp waiting.

I had one question. Did anyone else?
One was just a correction on your evidence Dr Crisp, just in paragraph 13 of
your evidence. You’ve just put “freshwater quality or quality.” I’'m assuming

you meant quantity for one of those? Paragraph 13, first line.

“Provisions to give to freshwater quality...” yes, that’s a typo. Should be
quantity.

Shall I amend that without you?

Yep.

And, then the quantity only relates to Porirua doesn’t it?

I might check what Sam O’Brien says in relation to that.

Just you’ve’ written it as ‘general [03.00.15] PC1. That’s okay.

My question and it might be more of a planning one, but I just want to understand
why in the freshwater environment it doesn’t include at risk species; whereas if
you look at Policy 11 of the NZCPS and the coastal environment, it's quite clear
that it's all threatened and at risk species. But, here we’re using just present. Can
you explain to me the difference?

Yes. That’s because the freshwater threatened species have been driven by the
NPS for freshwater management, and they specify in there that it should be only
nationally threatened species. They spell that out.

Just on that one Mr O’Brien, are there any ones here that are both freshwater and

coastal and then we have sort of an inconsistency in definitions in terms of giving
effect to Policy 11 and then having the freshwater focus on just threatened? Is

ATS

wWww.atss.nz



2063
2064
2065
2066
2067
2068
2069
2070
2071
2072
2073
2074
2075
2076
2077
2078
2079
2080
2081
2082
2083
2084
2085
2086
2087
2088
2089
2090
2091
2092
2093
2094
2095
2096
2097
2098
2099
2100
2101
2102
2103
2104
2105
2106
2107
2108
2109
2110
2111

O’Brien:
McGarry:

Chair:

Crisp:

Chair:

[03.05.00]

Ngati Toa:

Chair:

44

there any implications in terms of any of the provisions that maybe have been
marked with a coastal icon?

I can leave that one with you to have a wee bit more of a think about.
Yeah, | might just consider that.
Thank you. That was my only one for Dr Crisp.

I know you were involved with the RPS as well, the hearings that finished last
year, or earlier this year. Similar to Commissioner McGarry’s question, to me I
was trying to see whether I understood the different classifications and how they
flow through from the RPS into the regional plan. | was finding it a bit hard to
follow.

Policy 47, just by way of quick example, in the RPS, talks about maintaining
long term populations of threatened or at risk declining species. | appreciate
some of this terminology will flow through from the NPS-IB.

Would it be possible for you, perhaps maybe working with Mr O’Brien, to again
provide us with a wire diagram or cascade, so we can understand the flow-
through of what is in the proposed RPS into the Regional Plan? If | have put that
clear enough what we are asking for.

| found it hard to understand the protection recognition given at that RPS level
and then how that comes through into the Regional Plan.

Sure.

Then once we have seen that we may have some questions which we might have
to pick up in the final integration hearing stream.

Anything else for Dr Crisp?

Thank you very much Dr Crisp. We might move to our submitter Ngati Toa
Rangatira and then Mr O’Brien we’ll come back and talk with you about air
quality, and just in case anyone has any other questions on the threatened species
topic. Thank you.

Te Riunanga o Toa Rangatira

Welcome Te Rinanga o Toa Rangatira.
[Nil audible - 03.05.13]

Kia ora. Thank you very much for joining us today. Would you like us to do
some quick introductions so you know who we are, or did you hear?

Yes, kia ora. Okay.
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Ko Dhilum Nightingale toku ingoa. I am chairing. We are all on both the
freshwater and non-freshwater panels.

Kia ora Sharon McGarry.

Téna ra tatou. Tuatahi, t€nei te mihi ki a koutou kua tae mai nei. Pai ki te kite 1
a koutou ki raro i té€nei kaupapa whakahirahira o matou, te mana o te wai. Téra
pea te hikinga o te mauri pea. Ko Puawai Kake t€nei, he uri nd Ngapuhi me Te
Roroa, engari, ahakoa ténei no Te Taitokerau 1 hoki aku mahara ki taku tipuranga
ki te taha o toku Nana nd konei, nd Porirua, Titahi Bay pea. No reira, ndoku te
whiwhi ki te hakarongo ki 6 koutou hakaaro, téna koe.

Téna koutou katoa. Nga mihi nui kia koutou. Ko Sarah Stevenson toku ingoa.
Planning Commissioner on both the Schedule 1 and freshwater panels.

Téna koe Gillian Wratt. Commissioner for both parts of the hearings.

Kia ora and welcome. Just to acknowledge the years of work and commitment
that you’ve had into the Whaitua development process. It's a real privilege to be
here and looking at some of the fruits of all of that hard work. So, welcome and
thank you for your submission. Please over to you as to how you would like to
present.

Ka tii ake au tuatahi t€nei te mihi atu ki a koutou nga pou rangatira kei runga i
te paepae nei ki waenga i a koutou mahi kei waenganui o te taiao, o te tangata,
0 nga hapori o te rohe. Nei ra te mihi ki a koutou katoa. Tuarua, t€nei na te mihi
ki nga mana whenua, whanau, ko Taranaki Whanui, ko Te Atiawa mai ra ano ki
Wairarapa. Ténei te mihi atu ki a ratou hoki mo 0 ratou awhi, tautoko o te
kaupapa ki waenganui i a tatou. Ko wai au? Ko Rawiri Falkner ténei ki te Toa
Pou Toa Matarau ki Te Riinanga o Toa Rangatira. Ki te taha o toku mama ko
Ngati Toa, Ngati Whakaue, Ngati Raukawa ki te Tonga. N0 reira, ténei te mihi
atu ki a koutou katoa.

Thank you very much for having us here today. My name if Rawiri Falkner. |
am the Pou Toa Matarau for Te Rinanga o Toa Rangatira. I have been in that
role for about a year. It is very good to be here and | look forward to sharing
with you some of the aspirations that we have regarding Plan Change 1. It is
lovely to see you all.

Can | say from the start, I was just commenting to Robert and Jada while we
were waiting that I think this is the first time I’ve ever appeared before an all-
women panel and it's awesome. It's lovely. Anyway we won’t get into the whole
gender thing, because I will get myself in trouble before we even start.

It's lovely to be here and thank you very much. | will let these two super-stars
introduce themselves.

Kia ora Rawiri, [03.09.34] McLean toku ingoa. I am the principal adviser for Te
Riinanga o Toa Rangatira. Lovely to be here today with you all.
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Téna koutou, ko Jada toku ingoa. He uri ahau nd Ngati Toa Rangatira, and |
work at the Riinanga as a resource management planning assistant.

Thank you very much. I will just kick straight into it. One of the things | would
like to do is, at the start, as | said earlier, | would just like to acknowledge and
support the involvement of all of the other mana whenua partners that are
involved in this process. We have all had the opportunity to co-design alongside
the Council in many different ways, and | would just like to acknowledge the
input that they have had into this plan, but also the ability for the Council to
enable that to be the case. As you very well know, we didn’t land here over the
course of a couple of months; we landed here after years and years of great work
done by the staff and kaimahi of the councils, and the commitment and the
dedication of many of our mana whenua partners. So, | just wanted to
acknowledge that before we kicked off.

I managed to listen to some of the earlier korero as well, and I think it's important
to make an overarching comment before we get into our submission.

There has been much spoken about politically where plan changes like this
currently sit. I don’t want to get into too much of the politics behind that, but I
do want to say that I commend Greater Wellington for their continued
perseverance in trying to explore and navigate this pathway moving forward,
because regardless of what political motivations there are the work still needs to
happen and the job in front of us is still great.

| just wanted to support the Council in their endeavours to continue with this
planned change process and recognise that that is a very bold and aspirational
thing to do, but it is one that we as Ngati Toa Rangatira one hundred percent
support. I just wanted to make that comment at the front end.

Obviously the speaking notes, there’s a few things that I want to go through, and
I would be happy to share those with the panel as well, if that is something that
the panel would like.

Those of you who know me know I’m not good at sticking to what is written in
front of me, so | might start deviating a little bit here and there, but just come
with me on the ride, because it will land somewhere that I’'m sure makes sense
to everybody by the time we finish.

Also I don’t anticipate that we will be needing all of this time, but happy to have
questions as we come to the end, because we are very, very supportive of this
process.

Te Rinanga o Toa Rangatira, we are the mandated iwi authority for Ngati Toa
and have had our settlement in place now for over ten years. In 2014 our
settlement was signed. As | said, we also support the aspirations of our iwi
partners and the Council as well.
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As outlined in our submission, we commend Greater Wellington for completing
work to give effect to Te Awarua-o0-Porirua and the Whanganui-a-Tara Whaitua
recommendations.

The National Policy Statement for freshwater management, although going
through changes, is also part of this process as well. Te Awarua-o-Porirua and
Te Whanganui-a-Tara are at the heart of the heritage and values that Ngati Toa
Rangatira have.

The importance of the harbours are recognised in our legislation and through the
Ngati Toa Rangatira Claims Settlement Act 2014. The health of Te Awarua-o-
Porirua and the Whanganui-a-Tara have been negatively impacted by human
activity for many years, including reclamation and discharges of contaminants,
to the point where environment values have been severely degraded and
unacceptable levels of sediment and other contaminants continue to flow into
the harbour resulting in poor water quality and chronic environmental effects.

| just want to pause there for a minute and comment that at the heart of
everything we sit here in front of you to talk about, is that. When we look at the
natural environment around the areas that we are responsible and obligated to
protect and to enhance for current and future generations, we have seen ongoing
degradation that is unacceptable.

Plan Change 1 is not the silver bullet that’s going to fix that, but it's a big part of
us turning the waka into the right direction and starting to navigate those waters
that allow us to be more authentically and meaningfully connected to the things
that matter for Ngati Toa Rangatira and Plan Change 1 is a big part of that.

That’s my first example of deviating from my notes. I will get back to it. Aroha
mai. It's a good deviate.

We are here today to not only recognise the past but to also recognise the future.
Our people are physically and spiritually well, and culturally thriving. We will
know that the mauri of Te Awarua-o-Porirua is restored.

Many of our whanau have a lived experience of interacting with the harbour.
Many of our people speak to the fact that they would go and harvest kai out of
there when they were young and be able to catch mullet and do different things
to manaaki visitors who came to our rohe in an appropriate way.

We also have generations of kids who have never known that to be a thing; who
have never ever had the opportunity to have an intimate and authentic connection
with the harbour. That saddens me, that we have children... well, not only
children now but adults who have never had the chance to be connected to the
harbour.

For Te Whanganui-a-Tara, Te Mahere Wai o Te Kahui Taiao, it is to be

implemented alongside. That’s that lovely doorstop there, that’s in front of Jada.
It outlines the values of mana whenua and establishes the assessment framework
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for improving the mana of freshwater which is directly linked to the Plan Change
1 provisions.

We would like to acknowledge the mahi that has been undertaken to complete
the Whaitua processes and the introduction of those through Plan Change 1.

The Riinanga supports the proposed objectives, policies and rules of the plan in
relation to both Te Whanganui-a-Tara and Te Awarua-o-Porirua. The planned
change provisions involve a level of ambition to achieve measurable
improvement towards waiora by setting new targets and standards for coastal
water, nationally threatened freshwater species, ground water habitats, water
quality and ecological processes of rivers.

Te Riinanga o Toa Rangatira supports positive regulatory outcomes, which
include limits, target attributes, dates, coastal water objectives and providing
clear direction for the restoration and freshwater health.

Our high level submission is grounded in detailed input and involvement from
GW. The submission of Te Riinanga o Toa Rangatira reflects our efforts towards
the long term restoration of Te Awarua-o-Porirua. The planning for the
restoration began in 2011 when the Porirua City Council and Wellington City,
Greater Wellington and Te Riinanga o Toa Rangatira published the detailed
harbour and catchment strategy and action plan. This was the first initiative by
agencies to tackle environmental degradation in the harbour.

Many of the regulatory recommendations of the WIP are included within the
policy and raw framework of Plan Change 1. In 2019 Ngati Toa issues a
statement for the Whaitua Implementation Programme and articulated a vision
for the iwi and the harbour calling for a partnership model that honours Te Tiriti
o Waitangi and the settlement. It states: “Our vision is that mauri or life force of
Te Awarua-0-Porirua is restored and its waters are healthy so that all those live
in the region, including Ngati Toa and our manuhiri and visitors can enjoy, live
and play in our environment and future generations are sustained physically and
culturally to realise this vision.”

It is Ngati Toa’s expectation that initiatives to restore our waterways are based
on a partnership model that honours the Te Tiriti, the Ngati Toa Claim
Settlement Act, our current partnerships and responsible councils, and a
recognition of our relationship with our natural environment.

The vision remains central to the restoration of Te Awarua-o-Porirua.

Plan Change 1 focuses on the planning provisions for the catchment, alongside
their statutory provisions and important non-regulatory restorations of our
harbours.

| want to further emphasise in that point that this a regulatory process and as

important and as critical that is to achieve the outcomes we want to see, there
are a whole lot of non-regulatory processes that are equally as important for us
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to be able to enable and achieve the authentic connection that we have. We often
don’t talk about the non-regulatory stuff enough.

So whilst the recognising the need to have statutory tools in place that allow us
to do the good stuff, we as Ngati Toa Rangatira have seen the meaningful impact
non-regulatory provisions can have in enabling and sustaining long term gains
in harbour health — not just harbour health but environmental health.

In 2019 the Whaitua Implement Plan recommended the restoration of riparian
margins along waterways within the catchment. Since then, Porirua City Council
has rolled out a comprehensive riparian planting scheme with the support of
central government funding. Te Riinanga o Toa Rangatira has also undertaken
the planting of thousands of trees and plants in the catchment.

The important matter is for iwi and councils to sit down and map out what
success looks like and the councils taking responsibility for building it into the
LTP and planning system to ensure there is dual accountability for each other.

For this purpose, we are currently working towards a harbour accord for Te
Awarua-o-Porirua with Great Wellington, Porirua City Council and Wellington
City. The harbour accord sets out the vision, objectives and principles for the
restoration of the harbour and it will enable joined up resourcing functions,
actions and work programmes to be prioritised as a collaborative approach.

In terms of Plan Change 1 we intend to attend hearing streams two and four to
support the detail of the topics of freshwater, stormwater and freshwater to
present evidence from some of the other mahi if we also have the opportunity to
do so.

As | spoke to, the non-regulatory functions are very important and we continue
to explore avenues for them to be utilised that adds value to these outcomes.

I thank you for the opportunity. Sorry, we thank you for the opportunity to speak
to day to our submission, as well as the engagement that has been supported by
Te Riinanga o Toa Rangatira, to be involved throughout this entire plan change
process alongside the Greater Wellington Regional Council and others. We look
forward to continuing this work regardless of the outcome of this Plan Change
1 Process. We are happy to answer any questions you have. If they are difficult
and curly ones they’ll answer them. If they’re really easy and simple questions
I’1l answer them.

That’s where we are at today. Thank you very much. It's clear that we support
Plan Change 1, and what Plan Change 1 is attempting to achieve, for the reasons
as set out in our summary and our submission.

Nga mihi nui. Kia koutou.

Kia ora. Thank you very much. | shall see who has questions. Kia ora
Commissioner.
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Kia ora. Thank you Rawiri. A very clear submission and korero. I am interested
in the non-complying status that Ngati Toa o Rangatira are proposing instead of
prohibited activity status for unplanned greenfield development. | acknowledge
your submission outline of the concerns you have around historical land uses.

What would you see as appropriate considerations or criteria to be looked at
through a non-complying activity status, if that were indeed carried forward?
What are your concerns and what would need to be considered through that to
address them?

Is this in relation to unplanned greenfield development?
Ag.

Discharge of stormwater, is that right?

Ac.

Yeah, in relation to that question | guess we thought those stormwater issues
would be covered in the hearing in the future, but I guess ideally you want to
have it planned, right — whatever development that’s going on in your region
ideally it's properly zoned at a district or territorial authority level. That’s what
I would say would be the key, and a joined up thinking between Greater
Wellington and the Territorial Authorities about where that development should
occur.

So hopefully we won’t need to ever use that rule. If we’ve got properly planned
development as opposed to unplanned that would be just what | would say.

I also acknowledge in the question that we haven’t in our submission, although
requesting a non-complying rather than prohibitive, we did not provide an
adequate level of detail to be able to give confidence of what non-compliance
looked like. So I acknowledge that there was a shortfall in that with regards to
our submission.

Just a supplementary one on that, because it was a question | had as well. | just
wondered for the next hearing whether you could have some thoughts about
maybe some other words. A word that came to mind rather than “restricting” for
me was avoiding, because avoiding kind of sits with that direction of heading
towards a non-complying activity where you need to demonstrate minor or less
than minor effects, or not be contrary to the objectives of policies. So obviously
you will think more about that for the next hearing stream, but that’s one
particular work 1 would like you to consider, is avoiding rather than restricting.
It's just a bit stronger.

Yeah, we can look at that and we can prepare something ahead of the hearing
next year.

Thank you.
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A good pointer too to what that could be as well Commissioner.

Just in addition to that, and | am expecting that will be discussed next year as
well under that particular hearing stream, but we have had some submitters talk
about definitions as well. One definition which might be useful to consider next
year is the use of papakainga and where that might apply in respect to particular
whenua and how and why this particular rule would apply, or what conditions
might be applied to that.

In addition to that wider topic of kupu, we did have submitters and the reporting
officer did comment on the use of kupu mauri meta waiora. | just wanted to get
your stance I suppose. I know we can go into wananga on this, but the
clarification in terms of one of the objectives, in the Whaitua for Porirua | think
the kupu mauri has been excluded. Is there a particular reason for that, without
going into a big rabbit hole? What your whakaaro might be with respect to
waiora versus mauri.

| can give a generic response before Robert maybe will be able to give a specific
response. We seem mauri as something that has a broader possibility, so it
applies to many, many things and not just wai. Mauri in and of itself is a
commonly used term within legislation to speak to the spiritual or the health and
wellbeing of anything. We see waiora as being a more specific reference to the
health and wellbeing of water. Water specifically rather than... so, mauri is
applicable to water as well, but waiora being a term that we would commonly
associate with a specific wellbeing of wai only.

With regards to the second part of the question and the exclusion, Robert might
be able to, or Jada might be able to provide some light.

Yes, | think we would see the Whaitua report to be read in conjunction with the
Ngati Toa statement, so kind of like together. As you heard from Rawiri, it was
in the Ngati Toa statement which outlined that vision for Te Awarua-0-Porirua,
and very much that vision is about that restoration of the Maori, or that life force
of the harbour.

So, I think it is included in a way if you kind of view these together — but | know
this one is bigger.

It's tuakana teina.

Yeah, we should have made this one look bigger.

Thank you. Just in addition, through the Chair, a question was also asked earlier
in the day with respect to planning mechanisms and tools, mana whakahono to
be exact. Ngati Toa Rangatira have Treaty Settlement legislation and there are

schedules in the plan that do reference statutory acknowledgements.

Have you though, | suppose, in terms of the effect of some of these activities
that aren’t scheduled. You’ve got the sites in Schedule C. You’ve got Nga
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Taonga Nui a Kiwa in Schedule B, and then statutory acknowledgements in
Schedule D.

In terms of process and planner readability, how would you navigate | suppose
in terms of those particular tools and documents? We know consultation fatigue
is a big thing. If | was to go to a planning provision in a rule in particular that
said to only consider sites of significance scheduled under Schedule C, is that
adequate? Is there more in your perspective with respect to an activity or a site
| suppose is the question?

We look at those three provisions that you spoke to — so the Schedules B, C and
D, as a collective of things that are useful to ensure that an activity at a particular
site is adequately recognised through one or more of the provisions that are set
out.

I think the answer to the question is yes, we do feel they’re adequate. The proviso
on that though is that it can be quite a complex process when it's an activity at a
particular site that has overlaps between all of those different schedules.
However, that’s not uncommon for a lot of other provisions within the plan as
well.

So | think yes it can be clumsy but that is the case for many of the other
provisions as well.

I think the important thing to remember is that it's the intent and the reason why
those mechanisms are there, rather than its practical application. So if it's
something that you’re wanting to do, that’s in or near a site of significance, it's
the intent by which that has been identified that’s the important first
consideration.

I would always encourage people not to look at the minimum requirement you
would have to do to pass an activity, but look at the intent of why that’s there
first. I think those three areas capture the intent of what we are trying to achieve
in an appropriate way.

If 1 may add, I think the plan really recognises the harbour as a site of
significance. In the past sites were looked at as pa sites or archaeological sites,
urupa and so forth. But, the plan clearly, as collective with the schedules, plus
the statutory acknowledgements together, as Rawiri is saying, that together the
significance of the harbour with the waterways, the catchment, is front and
centre. We see that on an everyday basis with our relationship with the
consenting team at Greater Wellington Regional Council. We can see that
practically. We can actually see that on a daily basis and how that works in
practice, which is a really great experience to be honest.

I’'m really interested in that last comment. Can you talk a little bit more about

what that’s like day-to-day, working with the Regional Council? Te Mahere
Wai, which you’ve got there, is a really amazing example of what seems to be
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really impressive collaboration between yourselves and Taranaki Whanui, and
into developing a mana whenua Whaitua Implementation Programme.

I’'m interested in knowing is that continuing now that we’ve got the PC1
provisions and now we’ve got this important and challenging job in front of us,
listening to submitters and making recommendations.

Does that work continue past this stage and into implementation and also if you
can talk a bit more about your work, as you said, with Regional Council at that
consenting assessment side?

I’m happy to have first crack at the answer to this question.

The work never stops. So now that we’re into this PC1 process, the amount of
work that we do together with Greater Wellington continues. One of the things
that we do as an organisation is we sit down and say, “What is it that is important
to us? What do we aspire to achieve as an iwi when it comes to restoration of
the natural environment and those things that community matter, and where does
that aspiration and commitment line up with the partners and organisations that
we work alongside?”

When we sit down and say a clean, healthy, vibrant Te Awarua-o-Porirua, who
else wants that? You know what — who else wants that is Greater Wellington
Regional Council.

So, if we want the same thing that you want, what are the things that we can do
together to ensure that those things become a visible, tangible, authentic change
through consenting and regulatory processes like we are doing today; but also
the things that we can do non-regulatory that help us breathe life into those things
that are important.

| don’t look to a consent process as a way to achieve the aspirations that we
have. If I want a healthy harbour I don’t go, “Let's make sure we process a
consent really well,” because I don’t believe that that’s the mechanism we can
use to achieve that. So I don’t look for really strong, broad environmental
outcomes at a strategic operational level through the eyes of a consent. That
might upset some of the consent people, but what I do is say, “How do we make
sure that whilst we do all of that stuff we are not losing sight of the stuff that we
want to see.” Because we haven’t done that well up until now. I mean, the
degradation of the harbour up until this point is a good example.

So, for me, I kind of say we’ve got a whole lot of regulatory things that we need
to do and they’re important, so I’'m not trying to undervalue them. But,
processing consents is not something | see adding a lot of value to making the
harbour cleaner. Processing consents is making sure that we’ve got the adequate
regulatory processes in place to ensure that we’re not making it worse. But, I
look to the hearts and minds of regulators, communities and iwi to achieve the
really big outcomes.
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I genuinely believe Greater Wellington are on that journey too. In fact | know
they are, because the conversations we have are very aligned.

I’m not for one minute trying to belittle the role of resource consenting. I mean,
that stuff is important. But, I don’t think it's the answer to the questions that we
have, which is how do we get really good environmental outcomes.

A great example of that is like the other shore wetlands being built in Porirua,
such as the one currently being constructed up in Cannon’s Creek. That wasn’t
driven by consent at all. It was driven like Rawiri was saying — these shared
aspirations. The same with the wetland at Elston Park — that would be in that
same camp. There was no consent requirements out of this. All the riparian
planting would be the same. Joint project on enabling fish passage with Greater
Wellington. So once you kind of add it up.

But, yeah, | think we do consents pretty well too. And, what triggers often the
consent is something to do with waterways. If it's waterways in the catchment
Jada will see that consent.

But, coming at those consents as opportunities and often the biggest
opportunities is with land owner and with the relationship with landowners;
because often otherwise you never meet these people.

So that’s where we see the opportunity is in the relationship space.

A related question Rawiri. You mentioned the more strategic perspective you
take and not diving to consenting level. Ngati Toa Rangatira’s submission noted
the importance you place on the cultural health of water bodies, specifically kai
moana and mahinga kai. From a plan monitoring perspective what do you see as
some of the important indicators of progress in those areas and how would Ngati
Toa Rangatira be involved in developing those, or have you been?

That’s a very good question actually. We’ve got a cultural health monitoring
programme that we run for the harbour. We’ve got five main sites, mahinga kai
sites that we go back on a regular basis. That’s with the support of ESR who
happen to be camped in Kenepuru not far away. With the support of ESR we
monitor sediment, water and shellfish. We are expanding into micro-plastics,
sea grass and other indicators, and also into the waterways.

We’ve had that programme now running for some years, and that definitely
highlights that for the harbour largely the shellfish is not edible. It should not be
publically consumed.

Then alongside of that we have a kaitiaki monitoring framework which more
looks at atua based indicators, like the feeling of in your puku, of a place. Often
that feeling often aligns with the more western scientific indicators.

That’s been positive. I don’t know if Jada or Rawiri want to comment on that
programme.
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Just further to that, I think it's important to put programmes like monitoring, as
important as they are, to be able to provide baseline information to be able to
then understand changes over time.

They’re very much at the back end of what we should be doing if they don’t
include how do we then influence changes to behaviour. Just saying it's bad and
just going “Actually it's worse than last year,” is not actually in and of itself
enough. We need to be able to say if we know it's not, “What are the nett
contributions to that? How can we work with Council and others?”

| see monitoring as being nested into a broader suite of things to help us
understand and improve our connection to waterways.

Just related to that one — you’re really just monitoring and documenting a
decline. Have you seen any of your measures head in a positive direction, or are
you just monitoring the decline at this stage?

In areas we have seen improvement. A great example that was at Whitirea where
the shellfish at [03.44.22] Bay is very much in a deteriorated state, maybe ten
years ago. But, since the cattle and sheep have been removed from Whitirea and
we have seen revegetation of the hillsides... actually, I shouldn’t advertise this
too loudly actually, but we have had such a positive restoration of the shellfish
in that bay.

It's great to see how changes in land use and the removal of cattle can have such
a positive effect on not just the shellfish but the coastal dunes and so forth — as
soon as after you remove cattle off the land and the revegetation of the
indigenous forest. I think that’s a real positive example.

As I say, we didn’t actually want to advertise that, because this is now public
information. Anyway.

Was that bell for us to finish up was it?

I know we have run out of time, but again just t€nei te mihi ano ki a koutou kua
tae mai.

I think this actually might be better, just thinking about it now, better addressed
next year in terms of those action plans. Just out of interest, with respect to the
monitoring framework that you spoke about, those attributes, those tohu,
[03.46.02] taonga species. Because there is wording in the Regional Plan with
respect to what mahinga kai and taonga species are, and so how that might be
given effect to from your perspective. That would be quite interesting. Tena
koutou.

Can I just make one last comment. Don’t bell me again. I don’t want you to
double-bell me. I’1l get in trouble. I don’t want to be the first person to be double-
belled.
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Just in closing, | just wanted to offer the following comments.

When my moko gets older, ten or fifteen years from now, he’s going to come to
me and say, “Koro, didn’t you use to run the environmental team at the
rinanga?” He’ll say to me, “Why is the harbour not healthier now? What did
you do Koro to make the harbour better? Or, did you do nothing?” My answer
to my moko, | would want it to be, I know that the harbour is not as healthy as
we want it to be, but one of the things | did was work alongside the councils and
developed plan changes and initiatives that | hand on heart believed would leave
the legacy that | want to leave, that you may not enjoy, but | genuinely hope that
your mokos will enjoy the benefit of.

PC1 is a critical tool for the toolbox in order for me to confidently be able to say
to my moko, “We did the best we could to create the legacy of turning this
around, so that you and your grandchildren could have a connection to the
harbour like my grandparents did, that we missed out on. That’s how important
this stuff is to us, and that’s why it is so important to have Plan Change 1 and
others in the toolbox for us to be able to pull out and use in a way that adds value,
so that I can say it to my mokopuna hand on heart, “’Your Koro tried his best to
get this done.” T€nei te mihi.

I just wanted to say you’ve got a lot in front of you and it's a big challenge. I just
wanted to commend you and thank you for your time, because I know, I've sat
in that seat before and I know how much this thinking can consume your life.
So | thank you for taking the opportunity to lean into this process and develop
the best possible outcome we can for our communities. | say with the deepest
sincerity that I thank you very much for the time that you’re going to dedicate
to us, because it's not an easy journey. It's one that’s fraught, but I thank you
very, very much from the bottom of our hearts for your time.

Teénei te mihi atu ki a koutou katoa. Kia ora.

I don’t have any further questions for you. My colleagues have asked you plenty.
I would just like to say thank you very much for sharing your vision,
commitment and the work that you’re doing. Thank you. Kia ora.

I’m not going to let you go like that Ra. You do really well on the other side of
the table. I didn’t think you actually answered questions, I thought you just asked
them. I wasn’t going to let you go that quickly.

I just wanted to touch on economics and the perspective from the riinanga on
that. There has been quite a bit of submission and comment that there needs to
be more quantitative economic evidence put forward in terms of the benefits of
what PC1 generally is offering.

I just wondered, from a te ao Maori perspective what you think that kind of

guantitative economic information could give us, or what the limitations might
be if we head off down that road?
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Thank you Commissioner McGarry. We save the big questions for the end, right.

If we are speaking economics with regards to dollars and cents, or if we are
speaking economics with regards to broader social benefit as well as dollars and
cents, | believe there is a need for quantitative data, to be able to inform the cost
and benefit of the stuff that we do, but it can’t be the only measure. It can’t be
the only measure, because one of the ways that we have fallen over is we have
too rigidly put stuff into a box that’s not fit for purpose and been able to measure
and articulate the true cost and benefit of an activity. That’s not to say that
quantitative information and economics isn’t important, because it is.

Within the riinanga we are constantly at battle with ourselves, and that we have
economic drivers that may be inconsistent with the environmental outcomes that
the same organisation has. So we are continuously looking at the balance
between the economic drivers of success, or the commercial drivers of success,
and the success that we have as an organisation around the importance of
ecosystem health and restoration etc.

I believe they’re both important and I believe that we don’t do enough of it to
be able to be fully informed around what the benefit of the quantitative
information and the benefit of the analysis. But, at the same time, that’s a big
question to answer.

I mean you go down that process and it can just become huge; and so I wouldn’t
want anything that allows us to lose sight of the obligations we have, which is
the hearts and minds as much as the qualitative and the raw information for want
of a better term.

But, a very important point Commissioner, that I think is going to be something
that you’re going to be continuously asking yourselves to unravel over the next
however long this goes for.

Aroha mai. Now that you have mentioned economic analysis and the
frameworks within which we might look at costs and benefits, is that an aspect
of economic evaluation that from a te ao Maori perspective might be more
relevant than just dollars and cents? I don’t want to lead you with examples.

Can we come back to you on that? Is that okay? | understand the question. Off
the top of my head I don’t have an answer, but I’'m happy to come back to you,
if that’s okay, with an answer.

Kia ora. Thank you so much. Before you go, I’m really interested — being mana
whenua for both Whaitua and we heard Mr Corry the CEO talking about how
the two processes are sort of run with some differing timeframes. There might
have been some overlap but they were sort of run as separate processes, separate
Whaitua committees and other stakeholders involved. But, you were there at
both, in both, very involved in both.
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There must have been organic kind of learning from each process and also
adding the dimension of working closely with Taranaki Whanui and Te
Whanganui-a-Tara as well, which would have added another interesting and
dimension too.

The question is, a very unique perspective being so closely involved in both

Whaitua and the outcome is now, as | said, a set of provisions before us. Has
that been really challenging to be involved in both processes, or has it actually
enriched and has it been really helpful being involved so closely in two Whaitua?

The answer is the latter. It's very enriching. Anything that has a resource
implication is challenging because there are limited resources that we have
available to do ad hoc or periodic things. So we’ve built capability based on the
work programme ahead of us. Anything that comes into that, like a Whaitua
obviously requires more resourcing, so there was the adaptation to that as well.

Both Whaituas, even though we were involved, were very distinctly different.
Porirua Harbour has a very different list of catchment attributes that the
Wellington Harbour would have as well. Even though they were the same in
regards to being a Whaitua, they were very different in the way that we
participated.

But, one thing we have always done is gone into these processes with what can
we do as an iwi to support the Council and the stakeholders to achieve the best
possible outcome? So what is our contribution to that?

We have got a very good relationship with Taranaki Whanui. You may hear
things to the contrary but it is very good. At the same time it's about maintaining
that independence that’s important, whilst also supporting the broader outcomes.
Because, it's actually not about us: it's about the environment and it's about the
taiao — which sometimes we let ourselves get in the way.

Our approach has always been when it comes to a Whaitua, what is it we can do
to enhance or add value to the outcome that everybody is wanting, and we have
found that to be a very useful process.

Whaituas are new. No-one had ever done them. It's not like we got the play book
and said, “That’s how you learn. That’s what you wouldn’t do.” We had to learn
as we go. There were parts of it that were clumsy. That’s the reality. But, I think
we learnt and adjusted over time, so that if we were going to do it all again now
then we would do it differently and it would be more aligned.

It was definitely a useful exercise to be involved with, because we did bring a
consistency to the approach as well. Very, very useful conversations had.

Thank you very much. I think those were all the questions we had. Kia ora. We’ll
see you again in future hearing streams.

Forest & Bird — Ms Downing
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I think Ms Downing is joining us online from Forest & Bird. Kia ora. Hi Ms
Downing.

Hello. Kia ora koutou.

I’ve had to hole up in the airport, so hopefully there are no sound issues. Please
let me know if there are and | can look to migrate somewhere else.

I think we can hear you okay. There’s a little bit of a delay on the video, but
that’s okay we can hear you.

Thank you very much. Sorry to keep you waiting. Over to you.

Thank you. Not a problem. It was very interesting hearing the discussions
beforehand. I hopefully shouldn’t take too long. I am just hoping to briefly
address you on legal submissions filed for Forest & Bird on the 17" of October,
and just an outstanding matter, which is the activity status for Rule 151A.

Forest & Bird acknowledges there have been some slight improvements
recommended by the S42A Report writer, but we still seek discretionary activity
status.

Primarily the inability to decline or otherwise set different conditions in my
submission won’t achieve...

[End of recording 04.00.00]

PC1 Hearings — 20241104 105212-Meeting Recording 1

Downing:

... a higher order direction. I have listed these specific policies from the NPS-
FM at paragraph 19 of my legal submissions.

Fundamentally, permitted activity status relies on conditions of consent being
adequate, which may not be the case specifically for the older consents. |
acknowledge the question put my Madam Chair to the S42A Report writer about
some of the older consents, which may have been granted under a completely
different framework; and would also add to that, they could have been granted
ata time when less was known about the environment — for example, fish species
that were present. In some cases newer technologies enabled better identification
of species that might have been present.

The other point that was produced in the legal submissions is around climate
change and unknowns — for example, related to biosecurity.

The ability to reassess the consent and whether conditions remain appropriate or

fit for purpose is even more important with these unknowns — for example, there
may be a proliferation of pest fish, but we won’t know until it happens.
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Forest & Bird’s understanding is also that water races are captured by this
activity, or this rule I should say, and it's not clear what the implications of that
could have.

In my submission there could be diversions to warrant reconsideration as a
discretionary activity — for example, it might be more appropriate in ten years’
time that there’s piping or an alternative method.

Those are the only key points that I wish to speak to. I’'m happy to answer any
questions.

Thank you very much. Commissioner Wratt, Commissioner Stevenson, any
questions for Ms Downing?

Thanks Ms Downing. I’m not sure quite where to look, but rest assured my
attention is on you.

Forest & Bird’s submission indicated that the timeframe for reaching the target
attribute states, so 2040, may not comply with the NPS-FM. | am interested in
an expansion of the ‘may not’ reference there. Would you consider, for example,
2033 as a date for interim targets to be set? What measurable improvements
would you want to see by that time?

Sorry, there’s a lot in that question, so feel free to answer in parts.

I’m not sure if that was a provision for this hearing stream. I haven’t prepared
for the specific question. I am wondering if it would be okay — Forest & Bird
doesn’t anticipate bringing a lot more experts to the next hearing stream, so I’'m
wondering if we could address that in the next part.

Absolutely. Thank you.

Following from that, a question that I think is relevant to what you have opened
with, Rule 151A — so the proposed permitted activity status for existing
divergence.

You may have heard, if you were online, | was interested in whether officers had
compared the pros and cons of different activity status for that activity.

Yes, | did catch that.

Does Forest & Bird have a preference for an activity status and what matters
would you want addressed through any consent process if there were to be one?
So what matters of discretion, for example, do you think could be reserved?

Sorry, was that for Rule R151A still?

Yes.
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Our position is still that it should be discretionary, particularly as we don’t have
enough detail as to those 75 existing consents. When you did ask that question |
was thinking about another way to cut it, and it could be that certain diversions
of lesser concern, and I can’t think of an example off the top of my head, could
appropriately be recast as restricted discretionary, with | guess of course
indigenous biodiversity as a matter of discretion, potentially biosecurity, and a
matter of discretion regarding mana whenua values.

With a follow on question there — one of the responses that I’m hearing from the
Council officers is the difficulty of actually addressing any, | guess, change that
might come out of having to go through a consenting process. What sort of
actions would you see as being the sort of actions that could be taken if there
was a requirement for it being a discretionary activity?

At the least, I appreciate the issue... so, for example if land use is changed so
much that it wouldn’t naturally be physically feasible to re-divert a stream, in
that instance it would seem onerous.

I guess the other hypothetical we’re thinking of is where the community,
including mana whenua, may want to change the course. That would require a
decline potentially with discretionary activity status. | guess something less
extreme would be the ability to just double-check that the conditions of consent
are fit for purpose and they’re still providing for fish passage; or otherwise, if
the passage of fish isn’t an issue, that we’re still ensuring that any populations
aren’t being affected, again worst case scenario by proliferation of pest fish
species that come into that.

Could you not address that with a restricted discretionary approach rather than
the full discretionary?

Yes. Yes we could. | think provided it's got the right matters of discretion. It
would still be able to. There would be that ability to revise the consent conditions
or to add new conditions as appropriate.

Just as | was saying that: in terms of this hypothetical [09.22] rule, | guess
another matter of discretion that might be helpful would be around natural
character.

Is that something that Forest & Bird would be prepared to give some more
consideration to — is what the restricted activities might be?

Yes, absolutely. | could provide that within a timeframe that suits the panel.

I will hand over to our Chair. Thank you very much.

Thank you Ms Downing. We haven’t set a timeframe for the officers’ right of
reply for this topic, but what I think we will do is, we will talk about this. We

just need to obviously give anyone who would want to comment on any
proposed RD or provision for example that you wanted to suggest, to ensure that
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there was time for people to consider that, and also the officer in the right of
reply. We will discuss that as a panel and if we think that that might be helpful
we will issue a minute.

Thank you.

I was also wondering if you had thought about this provision and consistency
with the policies we were looking at in the RPS around promoting the
daylighting of streams. I appreciate Mr O’Brien’s comments about how this
activity rule wouldn’t apply where the diversion was associated with a structure,
but you might of course have some division with an urban development where
there isn’t a structure, there isn’t anything fixed to the land, but there’s a still a
diversion stream that’s needed for an urban development. And you’ve got the
RPS saying that you need to be thinking about how you can promote and enable
the daylighting of streams.

So, I was wondering if this proposed Rule 151A is actually appropriate in light
of that higher level direction, and if that was something you had thought about?

It wasn’t until today. I think my submission would be that an activity status isn’t
appropriate in light of that policy direction — just of course because of the
inherent restriction of it. It's just precluded from being considered if it can go
ahead without the oversight of a consent.

Thank you Ms Downing.

Ms Downing, just reading through the documentation, it's my understanding that
there’s not an exhaustive list of all of these diversions that would be permitted.
That’s your understanding?

Yes. Correct.

If more work was done to discover what all 75 look like, do you think there
could be an opportunity where some could perhaps be considered appropriately
permitted activities, and those that perhaps there’s not as much certainty around
or potential for effects that might be more than minor, are we just being a little
bit too blunt?

| appreciate that. Yes, the approach we are taking could be seen as overly
cautious. I guess until we know the specific detail, I guess that’s when Forest &
Bird would be more comfortable and be more open to considering less activity
status to address diversions.

But in the absence of that, you would be wanting to have the ability to decline
obviously?

That’s right. I guess again that sounds really strong, but more so the ability to
reassess those conditions and revise them if necessary.
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Thank you Ms Downing. We don’t want you to be missing a plane that you need
to be catching, are you still okay?

I am still okay, thank you. I’ve got an hour.

I think then maybe just one more very quick one. This issue of scope — and |
don’t know if you were listening in before — this is the Lake Wairarapa values -
threatened species. Forest & Bird had a submission point on this, about
indigenous fish diversity being listed as a value of Lake Wairarapa to ensure
those values can be protected. | think that was supported from a technical
perspective by Dr Crisp. But then there was this question mark about scope.

I’m not sure that there is a scope issue because these are region-wide provisions,
these schedules. They’re not specific to the two Whaitua.

Did you have any view on that?

We looked at it, but | guess when we assessed what we really needed to divert
energy into, we thought... I understand EDS might address you on it, so I don’t
want to step on their counsel’s toes.

When you look at how it was inserted, it's not clear that there’s scope. But given
that there are a number of other provisions which are applying across the Natural
Resources Plan and it not limited to Whaitua, it's easy to form the view that it is
within scope, or there isn’t a scope issue with it.

Thank you. I’'m not aware of any... I guess if we did recommend that was
included in that schedule, and I think it's Schedule A2, if we did recommend that
was included I couldn’t really see how someone might say if they had known
that was being proposed they would have submitted on it. | guess it's a question
about whether there could be any flow-on from that amendment that a submitter
might have wanted to comment on. But that might not be a very fair question to
ask you.

No, that’s fine. I agree. I don’t really see how given there’s the fact that it's not
just purely dealing with the two Whaitua, and it was dealing with broader
provisions, would have put the public on notice that other things could change.
I think it would be quite hard to argue prejudice — if that makes sense.

Yes, that makes sense. Thank you.

The submission from Forest & Bird, just looking at paragraphs 19 through to
21/22 with respect to financial contributions, there is some preference in there |
suppose with respect to how wording within the plan might direct compensation,
minimisation, offsetting [18.32].

Perhaps if you come back to future hearings next year, because it seems to be a

bit of a theme and a topic, what that framework might look like in a bit more
detail from Forest & Bird’s perspective, and how you might envisage that

ATS

wWww.atss.nz



3040
3041
3042
3043
3044
3045
3046
3047
3048
3049
3050
3051
3052
3053
3054
3055
3056
3057
3058
3059
3060
3061
3062
3063
3064
3065
3066
3067
3068
3069
3070
3071
3072
3073
3074
3075
3076
3077
3078
3079
3080
3081
3082
3083
3084
3085
3086
3087
3088

Downing:
[00.20.00]
Kake:

Downing:

Chair:

Downing:

Chair:

O’Brien:

Chair:

O'Brien:
Chair:
O'Brien:

Chair:

64

working at an operational level given the constraints under the regulatory
framework and just quoting the NZCPS and the NPS-FM which is drafted in
your submission.

If you could come up with an example and perhaps this is the new Rule 151A
that you use as an example, how that might be considered in the plan. I don’t
know if you will be able to answer that right now because I know that you’re in
between flights. Your legal submissions are only addressing Rule 151A.

Any thoughts on that at this stage?

Sorry, could you repeat the paragraph that you said this submission related to?
In Forest & Bird’s submission on page-5 there’s a few paragraphs that speak
about financial contributions and the position of Forest & Bird at that point. I'm
just wondering, because there have been a few questions that have arisen today,
and I’'m not sure if you’ve heard all of them, but the position of Forest & Bird,
in terms of how financial contributions are for the purpose of offsetting.

Yes, unfortunately I won’t be able to answer that one on-the-fly. It would be
good to give a more considered response, as it relates to offsets and
compensation. If I may kick that to touch | would appreciate that.

Thank you very much Ms Downing, | think that was all that we had. | appreciate
your time and look forward to talking with you again in future hearing streams.

Thank you so much for having me.

We’re sorry we are running overtime, but we would like to talk to Mr O’Brien
about the air topic, and also possibly schedules. We might have a few more
questions on the schedules. Thank you Mr O’Brien. Sorry to change the order
of things.

I will perhaps start with air. Can you just confirm for me — let’s take Rule 1. If
this is not a permitted activity rule, if this is not taking place in the CMA, does
that default to the activity status in Rule 42?

Yes, | think it's Rule 142 — the catch-all rule.

And it's doesn’t matter that Rule 42 has a coastal icon [22.55] as well — that’s
just saying that it applies also in the CMA, but it applies also...

Correct.
I think that’s the same with Rules 3, 28 and 33?
Sorry what was that question?

I think it's the same default for Rules 3, 28 and 33, that if they’re not occurring.
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Correct.

Can you clarify? There’s a statement — have you got the S42 Report handy?
There’s a statement which I didn’t follow on page-16 in part E, which is right at
the very back of the S42. Page-16 is talking about these air provisions. “This
amendment permits minor discharges outside of industrial premises that are not
managed by the plan.” I am not really sure what that means.

The way the air quality chapter works is that it identifies a rule for all of the Act
discharges that we would want to seek to regulate. But, | guess a discharge
includes anything really — from the smallest spraying or anything like that.

The way the chapter works is it goes through all discharges that we would
envisage could cause any concern and has a rule for that. The catch-all rule is
for where permitted activity status isn’t reached, or it's another discharge on
industrial trade premises.

So, if it's a discharge from an industrial trade premise then that’s dealt with
elsewhere in a different provision, and it's not the default in 42?

Yes. It would be covered under whatever rule the activity had.
Did anyone else have any questions on air?

Mr O’Brien, there’s some concern adding a coastal icon and putting it all in the
CMA. It just seems to open up quite an extensive permitted activity rule, and
I’m not convinced that there’s not potential for contamination. Because if we
think about it, we’re not just talking about the coastal environment here, we’re
talking about the coastal marine area — so we’re talking about the inter-tidal
zone. What we see around the country is people doing sanding of boats and that
kind of thing in that area and it is very difficult to contain the contamination that
ends up usually in the sand and then washes into either stormwater or into the
harbour. And | would have thought we were heading in 2024 into more dedicated
facilities for that kind of thing to occur. Even biosecurity issues from just
cleaning hulls in the water and things like that, are things that we’re sort of
moving away from those practices.

So, I’'m just wondering here what the potential is for more than minor effects in
the coastal marine area — of somebody pulling up their boat on the beach and
then proceeding to sandblast their hull.

I guess it depends obviously on the activity and whether the conditions would
appropriately manage that. There’s all sorts of other conditions on these
activities.

I guess in terms of I would have to look at that specific example you’re giving,

and look at whether those effects... it's not something that’s been raised through
submissions, but yes, I see your point and | could look into that specific case.
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I guess we did it on a case-by-case for each rule and determined looking at each
rule, and whether it's likely to apply in the CMA. | could look into that further
if you would like.

I’'m just aware of most facilities now would have a resource consent or
something held and have proper capture facilities for any run-off or anything.

I guess the other aspect is, it's kind of treating all of the environment with the
same sensitivity as the coastal marine area. Would you think that the coastal
marine area is more sensitive say than a land-based operation?

Yeah, absolutely.

| guess the other element that it brings into me is the potential for the public
health and safety, when you’re trying to not erode any access to and along the
coast. If somebody is doing that kind of activity, say on a beach or on a
foreshore, then you’ve got that potential there to sort of affect public access and
public use of that area.

I’m just thinking of some other examples | can think of in New Zealand where
there’s been quite a lot of case law about this type of activity being undertaken
in the coastal marine area. One of those you might want to look into is up in
Northland. There’s a Mr Schmuck is his name. There is quite a lot of case law
of undertaking this type of abrasive operations in the CMA and the impacts not
only on the coastal marine area but on public access and enjoyment of the coast.

Yes. I guess | would note, like I said before, we’ve removed the coastal icon for
a lot of these activities so it doesn’t make it a permitted activity. It comes under
that catch-all rule, which then you would evaluate those effects. It's only the
cases in which we’ve determined there’s a need for that in the coastal marine
area, and maybe where we’ve identified that there could be an additional
amendment — to in the example that you’ve given, maybe address some of those
effects.

Have | got you wrong, because | thought your amendment was to reinstate the
coastal icon?

For that particular activity yes, but generally across the chapter it's doing the
opposite.

I will leave that with you, maybe for a bit more thought. Thank you.

A question around specifically Rule 34, but it may be broader than that. | see
you’re removing the coastal icon from that. I guess I have two questions really.
One was around removing the coastal icon. You’ve got boats cruising up and
down the coastal marine area. Is that not a mobile source of emissions in the
marine CMA?

Yeah, that is. That would be a mobile source emission.
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So, if that’s not a permitted activity in the coastal marine area, having removed
that...

Commissioner Wratt, | think it's been reinstated.
Okay. My apologies. That’s fine. Thank you.

Mr O’Brien, just sticking with Rule 34, I know that doesn’t have any conditions
in it, so if you’re discharged contaminants into air there’s no conditions there
which is presumably why it's not listed in Rule 42B — because that talks about
‘do not comply with one or more conditions of permitted rules’. So again, if
you just didn’t comply with... I guess what I am trying to say is someone either
thinks that yes they’re permitted under that, and if they’re not then they would
need to get discretionary consent under Rule 42.

Are you talking about a plan clarity issue?

Mm.

I guess it is not listed in that list, I believe, so it wouldn’t fall down to that
cascade in the catch-all rule. But, whether that could be more clear with a note

is definitely something that could be considered.

It may be captured, | wonder, by the bit right underneath B and not expressly
classified as a permitted activity, and then it would be perhaps captured there.

Yes.

I think that’s the only one. I think all of the others have got conditions on them,
so if you breach one of the conditions in the rule then you default to
discretionary.

Correct.

Mr O’Brien, you heard my comment this morning. You’ve said there could be
[34.27]. I’m just wondering — some of them you’ve given us a view and some
of them you haven’t — 82 is an example on the climate change one, where you’ve
said, “I consider there may well be...” I’m just being a bit pushy here, one side
of the fence or the other. Your view?

In my view that would be out of scope.

I think there’s another one, paragraph 70 that uses the same words. There may
well be a scope issue.

I would consider that submission would be out of scope as well.

Out of scope. Thank you.
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Mr O’Brien, I think I’ve asked this but I just want to be absolutely clear that I’ve
got it.

So where a provision doesn’t apply in the coastal marine area, so the icon is
struck out, like Rule 40 for instance, then if someone wants to carry out that
activity in the CMA do they go to Rule 42?

That’s correct, yes. That captures all rules where you’re not compliant with the
conditions.

And, that would be where you would end up if the coastal icon wasn’t reinstated
on the abrasive?

Correct.
Just seeing if anyone has any questions on the scheduled...
I do have one question just with respect to air.

Similar to | think an earlier question under the other topic of beds, rivers and
lakes, with respect to air quality and the permitted activity status of the rules,
how some of these conditions consider mana whenua values, the effects on
cultural values, whether they were considered as part of your S42A at this stage?

As far as I’'m aware there wasn’t a submission on that issue so I didn’t consider
it through the S42A, but could double-check that. If that’s something you would
like me to assess | can obviously assess that as well.

Just in addition to that, the consistency with respect to general conditions |
suppose is what | am leaning towards. If there are particular references that can
be considered alongside your additional assessment perhaps, just so that we’re
clear when as a plan user what the conditions might be with respect to assessing
mana whenua values or not. Thank you.

Thanks.

A supplementary: just looking at the Rule 42. If the coastal icon wasn’t
reinstated on R26 then would you need some kind of amendment to R42 to then
add in another limb that it would be in the coastal marine area?

Would you be able to repeat that question sorry?

If the coastal icon wasn’t reinstated for R26, and I know you’ve got submissions
both ways and you’re going to rethink about that, but you just said that Rule 42
would apply; but I don’t think it would. It would need another amendment

wouldn’t it, to have another limb that would say was in the coastal marine area?

| would need to think about that.
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Think about that, or just keep that in mind, what amendment might be needed
there if you were to... thank you.

Mr O’Brien, I thought that you had said that that’s the default for any activity
anywhere in the region though, if it doesn’t meet the permitted activity rule
then...

Correct. | was just trying to think about the wording and how it would fit in.
Maybe whether those in clause (b) there needs to be any change. Your reasoning
Is correct, yes, that would default to 42.

You will come back to us on the drafting?
Yeah, potentially.
I have one question on the schedules.

New map 27, which just for ease of reference is on page-290 of PC1 and actually
page-289. It goes over a few pages around there. There’s four Map 27’s.

This is again that earlier when Dr Crisp was here and | asked if you might be
able to work with Dr Crisp and just help us orientate the RPS provisions —
significant indigenous biodiversity values. We were looking at them. I don’t
know if you were involved with | think it was Table 17 in Appendix 1A. That
talked about the threatened species in the CMA.

I think that this schedule F4, this new Map 27 pages here, I think that there’s a
connection with those provisions in the RPS. If you could think about that when
you’re putting together a simple table that shows how those link would be really
helpful.

I am still not quite clear why some are nationally threatened, some are at risk
and some are declining. Just the different kind of categories and how the RPS
talks to the Regional Plan.

Just to clarify: the at-risk declining that Philippa Crisp was talking about, those
relate to the ones, as she mentioned, the directives from the NPS-FM rather than
anywhere else.

The confusion I guess is that Schedule 4, F4 and F5 their directive does not come
from the NPS-FM, it comes from the RPS to keep up-to-date the schedules with
any new information.

I note that it is a little bit confusing considering they’re in the same report topic.
| can see that would be difficult.

I think that’s possibly why I was getting muddled. But, still if it's okay to put
that together that would be really useful.
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Absolutely.
Thank you. What I'm trying to work out for myself is, so the implications of
being added to Schedule F4 and F5, | think the implication is that those activities
in those areas are subject to some stronger policies and rules to protect the values
in those areas.

I would like to have some more clarity around actually what the impact of that
is.

That can be done.

Does anyone have any other questions on those schedules.

Just on your paragraph 30 Mr O’Brien, you’ve got Policy 23 and 24 — and
forgive me, this is just my lack of working knowledge of the RPS — but you’ve
said there of the operative Regional Policy Statements. So can | take it that both
of those policies were not amended through PC1?

Through PC1 or RPS Change 1?

Yes, RPS Change 1.

There were minor amendments to those is my understanding.

So just minor wording amendments, or didn’t really change the intent?

I would need to check that, but there’s I guess the same direction. It might be
slightly stronger potentially. I think there might be a deadline inserted in that.
I’m not sure if the deadline is relevant. I can’t remember off the top of my head,
but I can check that.

That would be good. Thank you.

Unless there’s anything else Commissioners, thank you very, very much. That
brings us to the end of day one.

Thank you very much Mr Ruddock and Ms Anistead, all the Council team and
our submitters, mana whenua. We will close with a karakia.

[End of recording 45.30]
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