Decisions on Submissions to the
Proposed Natural Resources Plan
for the Wellington Region
Part 2, 26 June 2019
Te Tikanga Taiao o Te Upoko o Te Ika a Maui

The Independent Hearing Panel: Mark St. Clair (Chair), Elizabeth
Burge and David McMahon, were appointed by the Wellington
Regional Council and delegated all necessary powers and functions to
hear and decide on submissions on the Proposed Natural Resources
Plan for the Wellington Region, including (as necessary) powers under
clause 16 of the First Schedule to the Resource Management Act 1991.
These decisions were made on 26 June 2019 and publicly notified on
31 July 2019.
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NOTE
For contextual purposes this report should be read in
conjunction with Decision Reports 1 and 4.
Decision Report 1 contains an explanation of how the
decisions have been presented. It does not contain any
decisions per se.
Decision Report 4 is the Panel’s decision on Objectives.
These ‘deemed’ objectives form the basis of the decisions on
the provisions in the Plan in Decision Reports 2, 3, 5-16.
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Decision Report 9
Water Allocation

1.

Introduction

1.1

Report outline and approach
This is the ninth of 16 decision reports prepared by the Hearing Panel
appointed to hear submissions on, and determine, the PNRP.

1.2

The report addresses the policies, rules and methods relating to soil
conservation, land use activities and management of riparian margins and the
submissions received on those provisions.

1.3

We have structured our discussion on this topic as follows:
(a)

Section 2 summarises key contextual matters, including relevant
provisions and key issues / themes in submissions; and

(b)

Sections 3 - 10 contain our evaluation of key issues and amendments
to provisions; and

(c)

Section 7 conclusion.

1.4

This report should be read in conjunction with Decision Reports 1 and 4. The
former provides context on the approach we have adopted to our decisionmaking and our reporting. Decision 4 records our decisions on the submissions
relating to the proposed Plan’s objectives.

1.5

Section 32AA of the RMA is the principal driver for this report. Among other
things, it requires:
(a)

our evaluation to be focussed on changes to the proposed provisions
arising since the notification of the PNRP and its section 32A reports;

(b)

the provisions to be examined as to whether they are the most
appropriate way to achieve the objectives;

(c)

as part of that examination, that:
(i)

reasonable alternatives within the scope afforded by
submissions on the provisions and corresponding evidence
are considered;

(ii)

the efficiency and effectiveness of the provisions is assessed;

(iii)

the reasons for our decisions are summarised; and

(iv)

our report contains a level of detail commensurate with the
scale and significance of the changes made.
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1.6

As set out in Decision 1, we have not produced a separate evaluation report
under section 32AA. Rather, where we have adopted the recommendations of
Council’s section 42A authors, we have adopted their reasoning, unless
expressly stated otherwise. This includes the section 32AA assessment table
attached to the relevant section 42A reports and / or right of reply reports.
Those reports are part of the public record and are available on the GWRC
website. Where our decision differs from the section 42A authors’
recommendations, we have incorporated the section 32AA evaluation into the
body of this report as part of our reasons for amendments, as opposed to
including this is a separate table or appendix.

1.7

We note also that specific objectives were considered at the hearing of these
matters. For the reasons we have given in Decision Reports 1 and 4, however,
our evaluation of those and all other objectives is contained within Decision
Report 4. Both of those Decision Reports should accordingly be read in
conjunction with the below.

1.8

Appendix C contains our summary table of decisions on each submission point
and Appendix D contains the track changed Proposed Natural Resources Plan.

2.

Summary of provisions and key issues

2.1

Outline of matters addressed in this section
In this section, we provide relevant context around which our evaluation is
based. Our discussion includes:

2.2
2.3

1

(a)

a summary of relevant provisions;

(b)

themes raised in submissions;

(c)

identification of key issues for our subsequent evaluation.

Relevant Provisions
Water allocation objectives
As noted by Ms Hammond,1 notified Objectives O3, O5-O8, O25 and O52
are the most relevant to this report topic.
In Decision Report 4, we found it appropriate to amend Objectives O3, O25
and O52, combine O6 with O7 and O2 with O8, delete O5, and to include a
new Objective O52A. In summary, the outcomes now anticipated by these
respective objectives are that:
(a)

the importance and contribution of water for community well-being
are recognised in the management and allocation of that (and other)
resource (O2);

(b)

Mauri is sustained and – where depleted – replenished through
enhanced natural resources and processes (O3);

Section 42A Report, Paula Hammond (4 August 2017), p.24 - 25.
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(c)

fresh water of a suitable quality is available within sustainable limits
for the needs of people and livestock (O6);

(d)

biodiversity, aquatic ecosystem health and mahinga kai are
safeguarded, including through management of water quality, flows
and levels (O25);

(e)

the efficiency of allocation and use of water is improved and
maximised through time (O52); and

(f)

further over-allocation of fresh water is avoided and existing overallocation is phased out (O52A).

It is these revised objectives which form the basis for our section 32 analysis;
namely an examination of whether the proposed provisions are the most
appropriate way to achieve the water allocation objectives.

2.5

Water allocation policies
The twenty-five policies in Section 4.9 of the proposed Plan and the nine
whaitua policies in Chapters 7 - 11 are relevant to this report.

2.6

In summary, these provisions collectively establish the following direction:
(a)

Policies P107 - P110 are of a general, administrative nature – they
explain how water takes will be managed by the various limits and
Schedules in the PNRP, define a three-year default lapse date for
water take / use consents, and set out criteria to be considered for any
future consent application for taking, damming and diverting water;

(b)

Policies P111 and P112 restrict water takes where minimum flows
and water levels fall below the values set out in the whaitua chapters
of the PNRP except where otherwise permitted by rules, as authorised
by consent or for firefighting, domestic or animal drinking needs;

(c)

Policies P113 - P117 are about the allocation of water, including:
(i)

setting maximum core allocation limits based on mean annual
low river flow levels where groundwater and surface water
are directly connected (P113);

(ii)

prioritising the health needs of people and stock drinking
water over other values when total take and use of water
exceeds core allocation levels (P114);

(iii)

specifying scenarios where water take and use may be
authorised below levels outlined in the whaitua chapters
(P115);

(iv)

phasing out over-allocated existing consented takes upon
surrender, lapse or cancellation in instances where core
allocation levels are exceeded (P116);
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(v)

making available supplementary allocation where levels are
above median flow (P117);

2.7

(d)

Policies P118 – P120 describe how Council defines what is meant by
reasonable and efficient use of water, enable reallocation of unused
allocated water, and recognise that taking water for storage where
rivers are above median flow is appropriate;

(e)

Policies P121 – P127 relate to the management of adverse effects,
including avoidance of saltwater intrusion into aquifers and backflow
of contaminants from irrigation to surface or groundwater, taking flow
variability, potential cumulative and cross-contamination effects of
bores into account in decision-making and minimising adverse effects
of dewatering;

(f)

Policy P128 sets out the circumstances where Council will enable
transfers of partial or entire allocation amounts;

(g)

Policy P129 directs that damming and diversion of surface water will
not reduce flow or levels below the amounts set out in the whaitua
chapters; and

(h)

Policies P130 and P131 set out the Council’s requirements for
establishing, using and decommissioning bores, including reference to
New Zealand Standard NZS 4411:2001 Environmental Standard for
Drilling of Soil and Rock.

Water allocation rules
The rules on this topic are located in Section 5.6 in the notified PNRP.
Generally, these rules fall into three broad categories.

2.8

Firstly, Rules R136 – R142 relate to taking and using water. Rules R136 –
R140 permit a range such activities, subject to meeting performance
conditions. Rule R141 enables - as a controlled activity – continued takes and
uses that were in existence prior to the PNRP’s notification where specified
conditions are met. All other takes and uses that are neither permitted nor
controlled are considered under Rule R142 as a discretionary activity.

2.9

Rules R143 – R145 relate to the transfer of water permits. Partial or entire
transfers of water takes from one location to another are considered as a
controlled activity under Rule R143 where the duration is no longer than one
year and a range of performance conditions are met. Where any of the
conditions under Rule R143 or the transfer duration exceeds a year, the
transfer is considered under Rule R144 as a restricted discretionary activity,
provided certain conditions are met. All other transfers are discretionary
activities under Rule R145.

2.10

Finally, Rules R146 – R148 relate to bores. Rule R146 permits geotechnical
investigation bores where conditions are met, and Rule R147 enables
construction and alteration of other bores as a controlled activity where

320

Proposed Natural Resources Plan

Decision 9 – Water Allocation

conditions are met. All other bores are discretionary activities under Rule
R148.
2.11

Whaitua policies and rules
The policies and rules in Chapters 7 through 11 are catchment-based whaitua
provisions that work in conjunction with the general water allocation
provisions summarised above. All five chapters include policy direction for the
management of minimum flows and levels in the relevant catchment area.
Additional policy direction is provided on core allocation amounts for the
Ruamāhanga, Wellington Harbour and Hutt Valley and Kāpiti Coast whaitua
chapters. The Ruamāhanga Whaitua also includes Policy R.P3 which requires
regard to be given to cumulative adverse effects from flow depletion on
downstream reaches.

2.12

There are three rules for the Ruamāhanga Whaitua in Chapter 7. Rule R.R1
classifies take and use of water from any river, groundwater or Lake Wairarapa
in the Ruamāhanga River catchment above the Lake Wairarapa outflow and in
the Lake Wairarapa catchment as a restricted discretionary activity where
specific conditions are met. Rule R.R3 prohibits the take and use of water
from any river, Lake Wairarapa or groundwater listed in Tables 7.3-7.5 that
does not meet the first two conditions listed under Rule R.R1. All other takes
and use in the Ruamāhanga Whaitua are discretionary activities under Rule
R.R2.

2.13

The rule frameworks for the Wellington Harbour and Hutt Valley Whaitua
in Chapter 8 and the Kāpiti Coast Whaitua in Chapter 10 follow a similar
format to the Ruamāhanga Whaitua, with one distinction. Namely, they both
include a fourth rule – Rule WH.R3 and K.R3 respectively– which classify
any take or use of water from a river identified as outstanding in Schedule A1
as a non-complying activity. Rule WH.R3 also applies to takes and use from
outstanding lakes identified in Schedule A2.

2.14

In the Te Awarua-o-Porirua Whaitua and Wairarapa Coast Whaitua, any
water take and use is a discretionary activity under the single rules included in
Chapter 9 and 11 (respectively).

2.15

Other methods
Two of the PNRP methods are relevant to this report topic. Method M18 is for
the Council to support water user groups through various measures, including:
agreements to share takes and manage allocations; specific measures to be
adopted during times of restriction or full allocation of a given catchment; and
provision of accurate technical information to user groups.

2.16

Under Method M19, the Council will work with territorial authorities, water
users and industry groups to encourage efficient use of water by a range of
means, including: a freshwater accounting system; real time monitoring and
measurement systems, promoting alternatives to water races, and assisting
parties with water conservation measures (among others).

2.17

The proposed Plan also contains five schedules that act as extensions to the
proposed policies and rules for water allocation.
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2.18

Schedule P is referred to in Policies P107 and P108. It explains how the
Council classifies different categories of groundwater and surface water
connectivity and a corresponding management approach for each of the three
categories (A, B and C).

2.19

Policies P118, P119 and P129 refer to Schedule Q, which describes the
criteria used by Council for defining reasonable and efficient use of water. The
schedule includes specific criteria for irrigation, group or community drinking
water supply, water races and other uses.

2.20

Schedule R includes a guideline for applying stepdown allocations to
consented takes in the Ruamāhanga River catchment. The schedule is referred
to under the matters of discretion in Rules R144 and R.R1.

2.21

Schedule S is also referred to in the matters of discretion under Rule 144. The
schedule outlines the Council’s guidelines for measuring and reporting on
water takes, including that measuring and reporting is to be consistent with the
Resource Management (Measurement and Reporting of Water Take)
Regulations 2010.

2.22

Finally, one of the permitted activity conditions under Rule R139 requires any
pumping test to be carried out in accordance with Schedule T. The schedule
outlines minimum requirements for tests, information to be submitted to the
Council about the nature, location and detail and results of the test.

2.23

2.24

2.25

Submissions
According to Ms Hammond,2 1909 submission points were made by 117
submitters in relation to water allocation. We note also the observation by Ms
Hammond that more than half of the submissions received on the topic were of
a common format.
Similar to other topics, we found that the main groupings that submissions fell
into were:
(a)

those in support of a particular provision (or provisions);

(b)

those seeking to amend or delete a provision(s); and

(c)

those recommending the inclusion of new policies, rules or other
methods.

Key matters emerging from the submissions seeking amendments to the
provisions, or inclusion of new provisions, are:
(a)

2

amended definitions for terms used in policies and rules such as
“aquifer,” “bore,” “core allocation,” “efficient allocation,” “mean
annual low flow”, “stepdown allocation” and “unused water” among
others;

Section 42A Report, Paula Hammond (4 August 2017), p.1, para 3.
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proposed changes to the policy direction seeking to “minimise” effects
such that the direction is to “avoid, remedy or mitigate” the adverse
effects of water allocation on water quantity as opposed to avoiding
such effects.

Some of these matters feature more predominantly than others in our
evaluation below, but we record that all submissions on the water allocation
provisions have been subject to analysis in our deliberations. More detailed
descriptions the submissions and key issues can be found in the section 42A
report prepared by Ms Hammond.3
Outline of Key Issues
Our evaluation below focusses on the following key issues in turn:
(a)

overall allocation framework (section 3);

(b)

conjunctive management framework (section 4); and

(c)

minimum flows (section 5);

(d)

allocating water (section 6);

(e)

reasonable and efficient use of water (section 7);

(f)

managing adverse effects (section 8);

(g)

bores (section 9); and

(h)

other amendments (section 10).

Before we set out that evaluation, however, we are compelled to provide some
initial commentary here about two key aspects of the hearings on this topic,
being:
(a)

our high-level consideration of submissions and associated evidence
contending that the interim approach to allocation in the proposed
Plan does not implement relevant direction from higher order
documents; and

(b)

a record of how the water allocation provisions evolved from the
notified PNRP as a result of the hearing and expert witness
conferencing.

2.29

These two matters are addressed in turn below.

2.30

Implementing higher order direction
In Decision Reports 1 - 4, we have discussed the proposed Plan’s
implementation of higher order direction from the NPS-FM in various
contexts. We have considered this relationship as it pertains to the proposed

3

Including the supporting technical evidence of Messrs Gyopari, Hughes, Thompson and Mzila.
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Plan as a whole, to the introductory text in Chapter 1 of the PNRP, and to the
extent which the objectives best enable the proposed Plan to implement the
higher order direction in the NPS-FM.
2.31

As we have indicated in those other reports, several submitters expressed the
view that the proposed Plan’s “interim”, “progressive” or “two-stage” approach
to implementing that higher order direction is flawed. While we do not share
that view, we note here that the water allocation provisions were subject to
submissions and evidence on this matter which are worth recording.

2.32

Mr Percy for Rangitāne o Wairarapa was one of the witnesses who initially
expressed criticism4 for the Council’s progressive approach to implementing
the NPS-FM. While he ultimately accepted that the PNRP is not precluded by
the NPS in adopting such an approach, he held residual concerns that the
approach was not fulfilling the Council’s requirements under sections 30, 63
and 66 of the Act.5 Mr Percy also gave the view that the approach is not
enabled by the RPS, and that sweeping changes are necessary to remedy that
shortcoming. Specifically, he said:
31. The PNRP must still give effect to all of the objectives, policies and methods of the
RPS (in most cases the RPS expects this to be the case because it does not prescribe
an alternative course of action–see Methods 2 and 4). Had the RPS described a staged
implementation process for its own provisions, then the PNRP could have been
developed in a manner that gives effect to the RPS while not necessarily covering the
field on all matters.
32. The difficulty that has arisen from not using the RPS to evaluate and prescribe a
staged regional plan development process is that the Hearing Panel is now obliged to
consider only a partial component of the comprehensive resource management
toolbox necessary to give effect to the RPS and other higher order documents. That
was presumably also a difficulty for the Council when it undertook its s32 evaluations,
and when the Council considered those evaluations before it resolved to notify the
PNRP.
33. In my opinion, a more appropriate course of action would have been for the Council
to notify a change to the RPS to include policies and/or methods that set out the
proposed staged approach. Critically important in that exercise would have been a
s32 evaluation that would have examined the effectiveness and efficiency of the
approach. In my opinion, it would be unlikely for such an evaluation to have reached
the conclusion that an interim regional plan, that did not provide a comprehensive
resource management regime, would have been effective in giving effect to the RPS,
national policy statements, and Part 2 of the Act.
34. The difficulty with the current PNRP process in relation to water quantity, but also in
relation to the majority of other topics addressed in the Plan, is that only a partial
evaluation of the policies and methods to achieve the objectives of the Plan can be
completed. As I discuss later in my evidence, the objectives and, to some extent the
policies, of the Plan set out the outcomes for relevant resource management values.
Those objectives have been framed in a way that requires a comprehensive
management regime to be set out and implemented. However the PNRP includes only
a partial regime. The result being that the policies and methods of the Plan will not be
effective in achieving the outcomes described in the objectives until such time as more
detail is added through whaitua variations/changes.6

4

For example, at pages 9 - 10 of Hearing Stream 1 Evidence dated 9 May 2017.
Speaking notes for Hearing Stream 1 (24 May 2017), page 4, para 9.
6
Evidence of Phillip Percy (28 August 2017) pages 14 - 15.
5
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2.33

The alternative framework Mr Percy proposed is a substantial departure from
the proposed Plan, and – we think – beyond the scope afforded by the four
submissions7 relevant to his evidence on the matter. On that point, we accept
the related submissions of Ms Anderson.8 We agree that, at the very least, Mr
Percy’s recommendations introduce issues of natural justice for parties who
would not have been able to anticipate the extent of his proposed changes
regarding the alternative framework on reading of the relevant submission
notices.

2.34

Notwithstanding this procedural hurdle, we are compelled to also comment on
the substance of Mr Percy’s evidence. Whether the ‘interim’ approach is the
same as the ‘eventual’ approach is not a material consideration as to whether
the interim approach implements the RPS and the NPS-FM. The extent to
which the interim approach is the most appropriate means of implementation is
a separate question that we turn to after considering each of the relevant
policies, rules and methods in turn. For the purposes of this high-level
discussion, however, we do not share Mr Percy’s view that the PRNP is in
conflict with the RPS by virtue of its proposed interim or two-stage approach.

2.35

We find Mr Percy’s line of thinking to conflate two distinct issues, and we do
not share his view that the PNRP provisions amount to a “partial regime”;
rather they can be described as a comprehensive regime that clearly anticipates
(and articulates) a two-stage process to implementation. To say that it is
“partial” implies incompleteness – we disagree that is the case. That said, our
evaluation of the substance of the water allocation provisions is firmly
focussed on their implementation of the proposed objectives and their role in
facilitating the PNRP’s requirement to give effect to all relevant higher order
statutory instruments.

2.36

Evolution of the water allocation provisions
The amendments we have adopted to the water allocation provisions are owing
to several key actions undertaken by submitters and technical and planning
experts, including the following:
(a)

Prior to the hearing there were two pre-hearing meetings held on the
conjunctive management framework, minimum flow and allocation
provisions in the Ruamāhanga Whaitua.9 A draft of the proposed
changes to Schedule P was circulated prior to the second pre-hearing
meeting in the Wairarapa. While the parties at the meetings had
residual concerns about the models and data used to develop the
schedule, there was general agreement that the proposed changes were
an improvement on the original schedule, particularly clarifying
Category B takes.10

(b)

Also prior to the hearing, the Council requested that we issue
directions for the technical experts to confer on the evidence of Mr

7

Rangitāne Tū Mai Rā Trust, S279 Rangitāne o Wairarapa, S75 Minister of Conservation and S308 Fish and Game.
Legal submission in reply (8 December 2017), pages 12 - 14, paras 36 - 43.
9
Section 42A Report, Paula Hammond (4 August 2017), page 33, para 97.
10
Section 42A Report, Paula Hammond (4 August 2017), page 54, para 185.
8
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Williamson (for AJ Barton and Ongaha Farms Limited) as it relates to
the Lower Ruamāhanga Groundwater Management Zone. The express
desire was that the conferencing should occur prior to the water
allocation hearing itself. The Panel received a memorandum of
Counsel for AJ Barton and Ongaha Farms Ltd (also supported by
Wairarapa Water Users Society) agreeing to this process.
(c)
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In Minute 15, we responded to this request and set out a timeframe
which culminated in the water allocation technical expert
conferencing being undertaken on 6 September 2017. A report of the
conferencing experts was circulated outlining that further numerical
modelling work was required and that two reports would be produced:
(i)

The first would be a joint statement / summary report
regarding any recommended reclassification of groundwater
categories in the Lower Ruamāhanga Groundwater
Management Zone, with modelling results appended.

(ii)

The second would be a Council report documenting
justification for any reclassifications and outlining
implications for allocation amounts.

(d)

We received a technical joint witness statement (dated 7 November
2017) which recommended reclassification of the groundwater
categories in the Lower Ruamāhanga Groundwater Management
Zone. This reclassification included several further implications for
the provisions of the PNRP.

(e)

We then issued Minute 21 which requested that planning conferencing
occur on the implications of the technical joint witness statement on
the provisions of the PNRP. This was undertaken by Ms Hammond
(for GWRC) and Mr Daysh (for AJ Barton, Ongaha Farms Ltd and
Wairarapa Water Users Society Inc).

(f)

The resulting joint witness statement (dated 13 November 2017)
detailed the following points of agreement from Ms Hammond and Mr
Daysh:
(i)

Objectives and Policies: There are no changes required to the
objectives and policies of the proposed Plan other than those
proposed in Ms Hammond’s section 42A report.

(ii)

Rules: There are no changes required to the wording of Rule
R.R1 other than those proposed in Ms Hammond’s section
42A report. However, the figures and tables referred to in
Rule R.R1 will need to be amended.

(iii)

Maps and figures: Figures 7.8 and 7.9 of the proposed Plan
will need to be amended to reflect the boundary changes to
Category A and C groundwater classifications and the
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introduction of a Category B groundwater classification in
the Lower Ruamāhanga and the Lake Groundwater zones.
(iv)

Allocation Tables: The joint witness statement highlighted
the allocation amounts in Tables 7.3 and 7.5 that will need to
be amended as a result of the Joint witness statementHydrology. A new allocation amount for Lower Ruamāhanga
Category B groundwater will need to calculated and added to
Table 7.5.

(g)

In their joint statement, Ms Hammond and Mr Daysh, requested that
the technical experts confirm, from a practical perspective, the effects
of certain management scenarios on the allocation amounts and the
implications of restrictions at minimum flow both for an individual
take and cumulatively at a sub-catchment and catchment level. This
was considered important because Schedule P (to be renamed Table
4.1) also applies region-wide – not just to the Lower Ruamāhanga
Groundwater zone or the Ruamāhanga whaitua.

(h)

Together with the above, the planning experts also requested that the
technical experts state their views on the effectiveness of the checklist
and weighting approach presented in Mr Williamson’s evidence in
terms of hydrogeological information requirements to support
reclassification, which contrasts with the information required for the
reclassification of a groundwater take category proposed in Ms
Hammond’s section 42A report.

(i)

A further joint witness statement was produced by Ms Hammond and
Mr Daysh (dated 17 November 2017) which detailed their points of
agreement following the advice of the technical experts in relation to
Table 4.1 (previously Schedule P) in the section 42A report.

(j)

On 30 November 2017 we received a final joint witness statement
from the hydrological and planning experts. This joint witness
statement finalised the technical and planning positions in relation to:
(i)

Table 4.1: Classifying and managing groundwater and
surface water connectivity;

(ii)

recalculation of allocation numbers;

(iii)

the process for the reclassification of groundwater take
category; and

(iv)

an associated section 32AA analysis and amended provisions.

(k)

We issued Minute 23 on 1 December 2017, which recorded the above
process, participants, outcome and our appreciation to the participants
for their willingness to assist us.

(l)

The right of reply (8 December 2018) for water allocation addressed
the following:
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(i)

Giving effect to the NPS-FM;

(ii)

Framework for allocating water;

(iii)

Water use;

(iv)

Aquifers, bores and dewatering;

(v)

The joint witness statements and associated amendments; and

(vi)

Other matters.

A further right of reply (21 December 2018) was received which
addressed:
(i)

The new Objective O52A regarding over allocation;

(ii)

The definition of property in Rules R136, R137 and R141;

(iii)

Scope to amend Policy P117, Rules R.R1. WH.1 and K.R1;
and

(iv)

A newly proposed Schedule V regarding implementation of
supplementary allocation policy.

2.37

Our main purpose in recording the above is to illustrate that – by the end of the
hearing proceedings – there was a considerable narrowing of issues in
contention and substantial resolution of many of the matters raised in
submissions. To the extent that the analysis undertaken by the technical and
planning experts has led to the amendments we have adopted, reference should
be made – in a section 32AA sense - to the various reports and statements cited
above. As will be apparent in our discussion of issues below, we have
generally accepted the resulting amendments to the provisions flowing from
the process outlined above.

3.

Overall allocation framework

3.1

Relevant provisions
In this section, we consider four of the proposed Plan’s policies, three rules and
two methods.

3.2

The first of the policies – Policy P107 – is an explanatory policy that outlines
the Council’s Framework for taking and using water. It simply states that such
uses will be managed through the limits set out in the PNRP’s rules and
Schedule P.

3.3

Policies P109 and P128 are administrative provisions. The former explains that
the default lapse period for water take consents will be three years unless
otherwise justified. Policy P128 outlines criteria to be considered for
temporary or permanent transfers of water takes (for partial or entire amounts).

3.4

Policy P110 adopts the substance of Policy B7 of the NPS-FM, which is one of
two policies from that higher order document required to be included in the
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proposed Plan until the specified provisions in the NPS-FM are fully
implemented.11 The policy sets out two assessment criteria to be considered in
decision-making on consent applications – these relate to potential effects on
life-supporting capacity of fresh water and associated ecosystems.
3.5

Rules R143-145 all relate to the transfer of water permits. Rule R143 enables
transfers as a controlled activity where they are for a duration not exceeding
one year and where several conditions are met, including (for example):
(a)

the transfer must be within the same catchment management unit /
sub-unit;

(b)

the proposal does not transfer the water take from groundwater to a
river;

(c)

metering and reporting requirements must be equivalent for the
transferred and original take; and

(d)

the take shall not occur when flows or water levels fall below the
limits expressed in Chapters 7 - 11 of the proposed Plan.

3.6

Any transfer that meets all of the controlled activity conditions under Rule
R143 except conditions (b) and (c)12 is assessed as a restricted discretionary
activity under Rule R144,13 and all other transfers are discretionary under
R145.

3.7

As summarised above, Methods M18 and M19 set out various non-regulatory
measures the Council will use to implement the proposed policies.

3.8

3.9

Amendments and reasons
For the reasons we summarise in turn below, we have:
(a)

deleted Policy P107;

(b)

amended Policies P128 and P110, Rule R144, and Methods M18 and
M19; and

(c)

retained Policy P109, and Rules R143 (subject to minor amendments
for clarification) and R145 as notified.

Our reasons for deleting Policy P107 derive principally from the submissions
from Fish and Game and Rangitāne o Wairarapa, who observed that Policy
P107 does not – in itself – establish the PNRP framework for allocation; and
rather, it refers to other parts of the proposed Plan that perform that role. As we
noted above, we have ruled out the alternative framework proposed by those
submitters on grounds of scope and merit, but we entirely agree with their
interpretation that this specific policy lacks substance as notified. In our
reading, Policy P107 merely acts as a clerical index or road map of the other

11

Pursuant to section 55 of the RMA.
Summarised in bullet points ‘b’ and ‘c’ in the preceding paragraph.
13
Whether the transfer is greater or less than 1 year.
12
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policies and methods that actually provide the relevant direction for the matters
indexed.
3.10

Practically speaking, future decision-makers considering Policy P107 would
not derive any effective direction from the policy that is not already more
clearly articulated by other provisions. For example, clause (c) of the policy
states that minimum flows or water levels are managed in accordance with the
Plan provisions. This affords no implementation of the proposed Plan’s
objectives, and requires plan users to search elsewhere in the proposed Plan to
understand what the relevant substantive direction is.

3.11

We note also the general relief expressed in the submission from the Oil
Companies seeking that the Plan be amended as necessary to avoid
unnecessary duplication. We find this is an example where the proposed Plan
will be made clearer and more effective by deleting duplication and accept
their submission in part to that end.

3.12

Again, the most extensive alternative presented by submitters was voiced by
Mr Percy’s evidence. We are grateful to Mr Percy for the time and effort he
took to assist us with a workable alternative framework; but as we have
explained above there was insufficient scope and detailed evidential
justification for us to adopt his recommendation.

3.13

Based on the submissions and evidence presented on the matter, we find the
implementation of the water allocation objectives will be more effectively and
efficiently achieved without the unnecessary duplication encapsulated in P107.

3.14

We have retained Policy P109 for the reasons expressed by Ms Hammond.14
There were two main alternatives on this policy, proposed by CDC and WWL.
Ms Foster’s evidence for CDC was that the proposed approach under the policy
introduced an “additional element of red tape for no apparent environmental
benefit.”15

3.15

While WWL’s submission sought lenience for lapse periods for scenarios
where resource users need to respond to dynamic demand forecasts, Ms Wratt
for WWL ultimately agreed with Ms Hammond that this can be managed on a
case-by-case basis at resource consent stage such that no amendment is
required to the policy.16

3.16

We share that same conclusion, and note also the outcome sought by Objective
O52 is for water allocation efficiency to be maximised. We consider that
Policy P109 better implements that direction than the alternative proposed by
CDC.

3.17

Having adopted Ms Hammond’s recommendation and reasoning17, we have
made one clerical terminology amendment to Policy P110. This is a minor
change to better align that policy with the wording of Policy B2 of the NPS-

14

Section 42A Report, Paula Hammond (4 August 2017), pages 153 - 154, para 632 - 637.
Evidence of Christine Foster (22 August 2017), page 9, para 21.
16
Evidence of Carolyn Wratt (28 August 2017), page 24, para 72.
17
Section 42A Report, Paula Hammond (4 August 2017), page 41, para 129 and Appendix A, pages 18 - 19.
15
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FM, which is a compulsory policy for the proposed Plan to incorporate. We
record that we have not accepted the relief from the one submission seeking
removal of clauses (c) and (d) under Policy P110 – Forest and Bird – as it
would be inconsistent with the direction of the NPS-FM. Forest and Bird
presented no evidence on the matter to justify a departure from that direction.
3.18

We have also adopted Ms Hammond’s recommendations18 in respect of Policy
P128. As with Policy P110, this change is clerical and will assist with the
effective administration of the proposed Plan and the implementation of
Objective O52, in particular as it relates to both “catchment management
units” and “catchment management sub-units”.

3.19

In considering the alternatives presented in submissions, we note that Forest
and Bird and Federated Farmers both sought amendments to Policy P128.
Federated Farmers called no evidence in support of its submission, which
sought various edits to the policy wording, including deletion of sub-clause (e).

3.20

Mr Anderson expanded upon Forest and Bird’s requested relief that 50% of
transferred take amounts be surrendered in over-allocated catchments. He drew
our attention to such an approach being adopted in Canterbury for the Selwyn
te Waihora sub-region, and submitted that the approach is needed in order for
the proposed Plan to implement Policy B6 of the NPS-FM. Forest and Bird
called no evidence, however, that provided us with any justification for
adopting that specific reduction in the Wellington region, or indeed as a means
of implementing the objectives for this proposed Plan.

4.

Conjunctive management framework

4.1

18

Relevant provisions
Here we consider Policy P108, Schedules P, R and S and associated figures,
tables and defined terms. These provisions collectively frame the proposed
Plan’s conjunctive management framework – which relates primarily to the
connectivity between groundwater and surface water. Ms Hammond’s section
42A report included a useful summary of the issues underpinning the PNRP’s
approach in this respect, which we have captured below for context:
155.

The hydrological cycle describes the continuous movement of water above, on
and below the Earth’s surface. Water above the surface is found in rivers,
lakes and wetlands, while below the surface, groundwater is stored in the
pores and spaces in the soil, sediment and rocks. Both surface water and
groundwater are recharged from rainfall.

156.

Surface water and groundwater do not exist in isolation. Their interaction is
inherently complex, with many variables occurring across time and spatial
scales. Due to this interaction/connectivity, the management of groundwater
must also consider any effects on surface water. The degree of connectivity is
often expressed as the amount of depletion a groundwater take will have on a
river or stream (stream depletion effect). The greater the level of stream
depletion a groundwater take has on a river or stream, the greater the
connectivity.

Right of reply, Paula Hammond (8 December 2017), page 41, para 47 - 56 and section 32AA table, page 32.
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157.

The current Freshwater Plan has separate policies for the take and use of
surface water and groundwater. There is no integration between the
management of surface water and groundwater. In simplistic terms this has
the potential to result in over-allocation of surface water resources,
particularly where groundwater resources are directly connected to surface
water.

158.

As more data and knowledge have been collected over time in the Wellington
Region, significant advances have been made in developing models (by
Council scientists and technical experts) since 2005 that better define and
quantify surface/groundwater connectivity for the Ruamāhanga, Hutt and
Kāpiti catchments.19

4.2

Turning to the provisions themselves, Policy P108 as notified established two
directions. The first is that groundwater and surface water connectivity will be
managed as described in Schedule P. The policy also states that groundwater
will be allocated from one of two sources, being either where directly
connected to surface water or not.

4.3

Schedule P itself classifies groundwater into one of three categories – A, B or
C – based on its connectivity with surface water and on other related factors.
The schedule provides a description of the magnitude of surface water
depletion, aquifer characteristics and general management approach for each
category.

4.4

Schedule R contains a guideline for stepdown allocations. It notes that certain
water takes may need to be reduced or cease as flows approach minimum
levels. The schedule also contains a specific stepdown allocation for the
Ruamāhanga River catchment with guideline values on minimum flow levels,
flow levels at which takes shall cease and reduce and the management point for
each river in the catchment.

4.5

Schedule S sets out the guideline for measuring and reporting of water. It
states that both shall be carried out in a manner consistent with the Resource
Management (Measurement and Reporting of Water Take) Regulations 2010.

4.6

Figures 7.8 and 7.9 map the Category A, B and C areas in the Lower
Ruamāhanga catchment.

4.7

Tables 7.3 - 7.5 respectively set out:

19

(a)

surface water allocation amounts for rivers and groundwater directly
connected to surface water in the Ruamāhanga River catchment above
the Lake Wairarapa outflow;

(b)

surface water allocation amounts for rivers, Lake Wairarapa and
groundwater directly connected to surface water in the Lake
Wairarapa catchment; and

(c)

groundwater allocation amounts for groundwater not directly
connected to surface water in the Ruamāhanga River catchment.

Section 42A Report, Paula Hammond (4 August 2017), pages 46 - 47, para 155 - 158.
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Several defined terms are also relevant, including “Category A groundwater”,
“Category B groundwater”, “Category C groundwater,” “core allocation,”
“groundwater allocation,” “surface water allocation,” “minimum flow”,
“minimum flow or water level” and “minimum water level”.
Amendments and reasons
In summary, we have made amendments to all of the provisions outlined
above. Many of these are of an editorial nature, though some are more
substantive.
Policy P108
We have adopted a key structural change for Policy P108 – being to
incorporate the substance of Schedule P under the policy and rename it “Table
4.1.” Our evaluation of the table’s content is under the discussion of Schedule
P below, but we record here our expectation that the implementation of the
proposed Plan’s objectives will be enhanced by this formatting change.

4.11

As notified, Policies P107 and P108 referred to Schedule P as a means for
managing groundwater and surface water connectivity. In her section 42A
report, Ms Hammond recommended that Schedule P be incorporated into
Policy P107, given that the substance of the schedule is integral to the
proposed Plan’s conjunctive management framework.20 We agree with Ms
Hammond as to the importance of the schedule and the benefit to the PNRP for
its incorporation within the policy framework; however, as we have deleted
Policy P107 for the reasons explained above, our preference is that the
substance of the schedule is incorporated into Policy P108.

4.12

The balance of changes we have adopted to Policy P108 are a consequence of
the expert conferencing we summarised in Section 2 of this Decision Report
above. These relate primarily to the terminology used in clauses (a) and (b)
under the policy – and the upshot of adopting these changes in combination
with other refinements to the conjunctive management framework is a more
legible expression of the various categories of groundwater referred to in the
proposed Plan.

4.13

To that end, we accept the rationale expressed in the various joint witness
statements relevant to this topic, and consider the proposed amendments
simplify and clarify the provisions for plan users. We note there are no
submissions opposing the substance of the policy, but these changes – which
are editorial in nature – represent an overall improvement to the policy and the
conjunctive management framework more broadly.

4.14

20

Schedule P, Figures 7.8 and 7.9, associated tables, defined terms and
consequential amendments
Related to the above amendments are the substantive changes to Schedule P
(now Table 4.1) finalised in the witness statements summarised in report
section 2 above. The amendments to the table we have adopted as a result
include:

Section 42A Report, Paula Hammond (4 August 2017), page 57, para 197.
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(a)

deletion of the second column in the table, relating to subclassifications of groundwater and surface water connectivity, and
associated deletions of the defined terms contained in that column;

(b)

an overall change in approach for the table and associated provisions
from the notified focus on connectivity, to one that gauges the extent
to which the connectivity will impact surface water flows (i.e. stream
depletion);

(c)

a change in the management approach for Category B groundwater to
more clearly focus on the relationship between connectivity and
related potential for stream depletion, and the associated need for
setting allocation amounts and determining restrictions;

(d)

change in management approach for Category C groundwater to
effectively apply the Category B management approach in instances
where demonstrable stream depletion effects arise due to unforeseen
connectivity issues; and

(e)

editorial changes to the general management approach column of the
table to more clearly described allocation and restriction management
aspects.

4.15

Our reasons for adopting these changes are captured in Ms Hammond’s section
42A report21 and section 32AA assessment attached to her right of reply22, and
in the expert witness conferencing statement from 30 November 2017
summarised above23. Overall, we consider the revised provisions are clearer
and will better achieve the relevant water allocation objectives as amended in
Decision Report 4.

4.16

As also recommended in the 30 November 2017 conferencing statement, we
have adopted a range of consequential editorial changes to the definitions for
Category A, B and C groundwater so that they now refer to the descriptions
contained in Table 4.1. An additional related term has been added to the
interpretation section to define the stream depletion portion of Category B
groundwater. Associated with this we have amended the definition of
“minimum flow or water level” to reference Category A or B groundwater as
opposed to “groundwater directly connected to surface water”.24

4.17

We have also adopted the changes to Figures 7.8 and 7.9 as agreed in the
statements produced during the 7 November25 and 13 November26 expert
conferencing for the reasons stated by the conferring experts.

21

Section 42A Report, Paula Hammond (4 August 2017), paras 193 and 201.
Section 32AA Right of Reply Assessment, Paula Hammond (8 December 2017), pages 14 - 21.
23
Witnessing conferencing statement (30 November 2017), Topic: Table 4.1, Reclassification Schedule and Allocation
amounts. Daysh, Williamson, Hammond, Thompson, Gyopari and Hughes.
24
Witnessing conferencing statement (30 November 2017), Topic: Table 4.1, Reclassification Schedule and Allocation
amounts. Daysh, Williamson, Hammond, Thompson, Gyopari and Hughes.
25
Witnessing conferencing statement (7 November 2017), Topic: Allocation. Gyopari, Hughes, Thompson and
Williamson. Section 4.
26
Witnessing conferencing statement (13 November 2017), Topic: Hydrology for the Lower Ruamāhanga Groundwater
Zone. Daysh and Hammond (unpaginated), under heading “Wider implications of groundwater classifications”.
22
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4.18

For reasons explained in their conferencing statement from 7 November,27 the
technical experts recommended changes to the allocation amounts in Tables
7.3 – 7.5. These recommendations were incorporated into the Plan revisions
tabled in the 30 November planning and technical witness statement, and we
have adopted those amendments for the reasons given by those experts28 and
summarised in the section 32AA table attached to Ms Hammond’s right of
reply.29

4.19

Mr Daysh and Ms Hammond helpfully summarised a range of consequential
amendments to other provisions in the proposed Plan that are required given
the various editorial and substantive changes we have adopted above. These are
all of a clerical nature only and are made to ensure the effective administration
of the PNRP. As captured in Mr Daysh and Ms Hammond’s statement from 30
November, the relevant provisions being altered are:

4.20

4.21

(a)

the definitions for “core allocation,” “groundwater allocation,”
“groundwater directly connected to surface water”, “surface water
allocation,” and “minimum flow or water level”;

(b)

Policy P113;

(c)

Policy R.P3 (description);

(d)

Rule R144 (matter of discretion 3);

(e)

Rules R.R1, WH.R1 and K.R1 (matters of discretion 4 and 8); and

(f)

Tables 7.3 – 7.5 (these being in addition to the substantive
amendments we summarised above), Tables 8.2 – 8.3 and Tables 10.2
- 10.3.

The reasons for the above amendments have been well summarised in the
section 32AA assessment in Appendix D of Ms Hammond’s supplementary
reply. We adopt her rationale for each of the amendments above and find the
revised provisions will better implement the proposed water allocation
objectives in so far as they relate to the conjunctive management framework.
Schedule R
In response to the submission from WWU, Ms Hammond recommended
changes to Schedule R to make provision for stock drinking water and
rootstock protection. We have adopted those changes for the reasons expressed
by Ms Hammond in her section 42A report.30 To this end, the submission from
WWU is accepted in part.

27

Witnessing conferencing statement (7 November 2017), Topic: Allocation. Gyopari, Hughes, Thompson and
Williamson. Sections 3 and 4.
28
Witnessing conferencing statement (30 November 2017), Topic: Table 4.1, Reclassification Schedule and Allocation
amounts. Daysh, Williamson, Hammond, Thompson, Gyopari and Hughes, Section 2.2, pages 7 - 9, para 6 - 8.
29
Section 32AA Right of Reply Assessment, Paula Hammond (8 December 2017), pages 51 - 54.
30
Section 42A Report, Paula Hammond (4 August 2017), pages 132 - 133, para 517 - 522 and Appendix A, pages 68 69.
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Schedule S
Only one submission was received in relation to Schedule S. However, it is
clear that the submission point in question – from Federated Farmers – is
addressing Schedule R and the ‘S’ is effectively a typo. The submission sought
that the guideline for stepdown allocation be amended, whereas Schedule S
sets out the guideline for measuring and reporting of water takes.
We note that the amendments sought by the submission have been accepted in
relation to Schedule R, as summarised above. There are no other submissions
on Schedule S and so we have made no changes from the notified text.
“New Schedule”
An additional measure Ms Hammond recommended in response to
submissions seeking greater clarity in the proposed conjunctive management
framework was the inclusion of a new schedule – hereafter “Schedule V” – to
set out the information requirements for parties who wish to achieve a future
reclassification of groundwater category. This method was subject of prehearing meetings and latterly the expert witness conferencing.

4.25

The agreement of the joint experts was that a new Schedule V would be a clear
and effective solution. The schedule as they have jointly derived includes
guidance to plan users as to the hydrogeological information the Council will
require when considering possible reclassifications, as well as assessment
criteria that will be used for a given proposal.

4.26

For the reasons set out in the joint witness statement from 30 November31 and
in the section 32AA assessment attached to Ms Hammond’s supplementary
reply,32 we have adopted the experts’ recommendations and included the new
Schedule V. We agree that the schedule will improve the implementation of
the proposed objectives, in particular through a more efficient administration of
the groundwater classification system.

5.

Minimum Flows

5.1

Relevant provisions
Here, we focus on Policies P111, P112, P115 and P129.

5.2

Policy P111 as notified directs that take and use of water shall not occur when
flows or water levels fall below the minimum flows or water levels expressed
in the whaitua chapters. The policy does make some exceptions to this
direction for firefighting, domestic purposes, drinking water needs of animals,
and for takes / uses either permitted by the proposed Plan or authorised by
resource consent.

5.3

Policy P112 expresses priorities for water takes during periods of drought or
serious water shortage where flows and levels are below the minimums
expressed in the whaitua chapters. Similar to Policy P111, the policy limits

31

Witnessing conferencing statement (30 November 2017), Topic: Table 4.1, Reclassification Schedule and Allocation
amounts. Daysh, Williamson, Hammond, Thompson, Gyopari and Hughes, Section 2.3.
32
Section 32AA Supplementary Right of Reply Assessment, Paula Hammond (21 December 2017), pages 79 - 83.
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takes during these conditions to those required for firefighting, human health,
animal drinking water and rootstock protection.
5.4

5.5

5.6

5.7

5.8

Policy P115 expresses certain takes and uses of water than may be authorised
where flows and levels are below the minimums expressed in the whaitua
chapters, including for:
(a)

the health needs of people as part of group drinking water supply or
community drinking water supply;

(b)

the water used by industry from a community drinking water supply
for a period of seven years from the notification date of the PNRP;

(c)

permanent horticultural or viticultural root crops for the sole purpose
of avoiding their death provided certain limitations apply;

(d)

category A groundwater which shall be required to reduce the take by
50% of the amount consented above minimum flows; and

(e)

category B groundwater (directly connected), category B groundwater
(not directly connected) and category C groundwater.

Finally, Policy P129 directs that damming or diversion of water from a surface
water body shall not reduce flows or water levels below minimum flows or
water levels identified in the whaitua chapters.
Amendments and reasons
In summary, we have amended Policies P111, P112 and P129 and have
deleted Policy P115.
Policies P111 and P115
Due to the changes we have adopted, we have chosen to consider Policy P111
and Policy P115 together. To that end, we observe that there is an inefficiency
in these two policies providing separate but similar direction on the same
matter. To enhance the efficient implementation of the proposed Plan’s
objectives, we have brought the substance of Policy P115 under Policy P111.
We note also that we have adopted amendments to the substance of each of
these provisions, including:
(a)

a minor edit to the drafting of Policy P111 to make it clear that the
direction relates to takes and use where minimum flows or minimum
water levels are below those expressed in the whaitua chapters – this
does not change the substance of the policy, but clarifies the language;
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(b)

a minor clerical change to clause (a) under Policy P111 as
recommended by Ms Hammond – we agree this will improve the
clarity of the policy for the reasons expressed by Ms Hammond;33

(c)

addition of water races to the list of matters listed under Policy 115
(now clause (c)(iii) under Policy P111) for the reasons expressed by
Ms Hammond;34 and

(d)

also, as per Ms Hammond’s reasoning,35 clarification that clause (d) of
Policy 115 (now clause (c)(iv) of Policy P111) only applies to
applications to replace existing resource consents for horticultural or
vinicultural root crops.

We have also made consequential amendments to the amended version of
Policy P111 (now clauses (c)(v) and (vi)) to account for the simplified
terminology adopted for the conjunctive management framework as
summarised in the previous report section.
Policy P112
We have made four amendments to the drafting of Policy P112. Firstly, for the
reasons we expressed for the same change to Policy P111 above, we have
added the word “minimum” before “water levels” for improved clarity. Again,
this is a minor editorial change and does not modify the intent of the provision.
We have adopted two further changes as sought by WWL for the reasons given
by Ms Hammond.36 These amendments include:
(a)

amending the phrase “human health” in the policy to “health needs of
people”; and

(b)

reordering of the matters addressed in the policy by their importance /
priority.

5.12

Finally, we note our agreement with the submissions from Rangitāne o
Wairarapa and the Minister of Conservation that the policy is enhanced if
rootstock protection is removed from the list of matters included. We agree
with Ms Hammond’s rationale37 in this respect and note further that rootstock
protection is more appropriately dealt with by Policy P111 as amended and
summarised above.

5.13

In considering the additional alternative proposed by Kintyre Meats and the
Kintyre Trust that water-dependent industries are also provided for under the
policy our view is aligned with Ms Hammond.38 We agree with her that such

33

Section 42A Report, Paula Hammond (4 August 2017), paras 482 - 485, right of reply (8 December 2017), paras 144 146 and Appendix F to right of reply (8 December 2017) pages 23 - 24.
34
Section 42A Report Paula Hammond (4 August 2017), paras 519 - 520, section 32AA supplementary right of reply
assessment (21 December 2017), pages 27 - 28.
35
Section 42A Report, Paula Hammond (4 August 2017), paras 519 - 521, section 32AA supplementary right of reply
assessment (21 December 2017), pages 27 - 28.
36
Section 42A Report, Paula Hammond (4 August 2017), para 486 - 487 and Appendix A, pages 19 - 20.
37
Section 42A Report, Paula Hammond (4 August 2017), para 496 - 498 and Appendix A, pages 19 - 20.
38
Section 42A Report, Paula Hammond (4 August 2017), para 492 - 495.
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uses should not have the same essential status as the other matters listed during
period of serious water shortage.
5.14

5.15

Policy P129
We have ultimately adopted Ms Hammond’s recommendation that no
substantive change be made to Policy P129 for the reasons she has expressed.39
We share her observation that additions requested by submitters would
introduce potential redundancies with other policies in the proposed Plan.
We record the alternative view presented by Mr Percy in his joint evidence for
the Minister of Conservation and Rangitāne o Wairarapa, who preferred that
the policy:
(a)

apply to the “take and use” of surface water in addition to damming
and diversion; and

(b)

address natural and flushing flow levels in addition to the minimum
flow and minimum level values referred to.40

5.16

In presenting this alternative, we found Mr Percy’s reasoning to be lacking any
acknowledgement that other provisions in the proposed Plan already manage
the take and use of water and the natural values and characteristics his
proposed edits to Policy P129 would duplicate. Again, we agree with Ms
Hammond that it is more efficient to avoid such duplication.

5.17

Notwithstanding that we have not adopted any substantive amendments to
Policy P129, we have made the consequential addition of the word “minimum”
before “water levels,” consistent with the editorial amendments we have made
to Policies P111 and P112 as summarised above.

6.

Allocating Water

6.1

Relevant provisions
In this section, we consider Policies P113, P114, P116 and P117 and the
whaitua provisions in Chapters 7 - 11 of the proposed Plan.

6.2

Policy P113 relates to what the proposed Plan defines as core allocation
amounts. It sets maximum allocation amounts for rivers and associated
groundwater not addressed in the whaitua chapters. The amounts are described
as a percentage of the mean annual low flow, with rivers having higher mean
flows (greater than 5m3/sec) being subject to less stringent controls.

6.3

Similar to Policy P112, Policy P114 establishes priorities for allocation in
instances where demand exceeds supply. The order of importance favours the
health needs of people, before stock drinking water and other values.

39

Section 42A Report, Paula Hammond (4 August 2017), para 398 - 401.
Evidence of Philip Percy for RangitāneTū Mai Rā Trust and S279 Rangitāne o Wairarapa, S75 Minister of
Conservation, S308 Fish and Game (28 August 2017), pages 76 - 77, para 228 - 233.

40
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6.4

Under Policy P116, water that becomes available from resource consents being
surrendered, lapsed, cancelled or not replaced shall not be reallocated if
allocation amounts specified in Chapters 7, 8 and 10 are exceeded.

6.5

Policy P117 relates to the concept of supplementary allocation where water
levels are available above median flow. As with Policy P113, the rate of
supplementary allocation relates to the mean flow of the given waterway, with
larger rivers afforded a more generous supplementary rate.

6.6

Chapters 7 - 11 set out policies, rules and other methods for the Ruamāhanga,
Wellington Harbour and Hutt Valley, Te Awarua-o-Porirua, Kāpiti Coast and
Wairarapa Coast whaitua respectively. There is some commonality in the
provisions across these five chapters – for example, each contains a policy
relating to the minimum flows and minimum water levels for rivers and lakes
in the whaitua.

6.7

The substance of the Wairarapa Coast and Te Awarua-o-Porirua Whaitua
chapters is identical. Each contains the policy summarised above and a single
discretionary activity rule for any water take and use.

6.8

The other three whaitua chapters bear a strong resemblance to one another,
each including an additional policy on core allocation, and a three-tier rule
structure or water takes and use, and associated tables and figures. The rule
structure considers takes and uses of water in these whaitua as a restricted
discretionary activity where identified conditions are met. The default activity
status where the conditions are contravened will either be discretionary or
prohibited depending on the condition(s) not met.

6.9

The Kāpiti Coast and Wellington Harbour and Hutt Valley Whaitua chapters
also include a fourth rule which classifies any water take or use from a water
body identified as outstanding in Schedule 1 of the proposed Plan as a noncomplying activity.

6.10

Amendments and reasons
In summary, we have amended all four of these Policies in Section 4.9.2 of the
proposed Plan and we have amended all five whaitua chapters. We discuss
each of these in turn below.

6.11

Policy P113
The only change we have adopted to Policy P113 is the minor editorial change
we noted in our evaluation of the conjunctive management provisions in
section 4 above.

6.12
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We deemed all other potential alternatives proposed by submitters to be
inappropriate. For example, retaining the status quo provisions from the
operative Freshwater Plan does not implement the NPS-FM, and it weakens the
proposed conjunctive management provisions and their effective
implementation of the proposed objectives. Moreover, there is additional
information available to inform this proposed Plan, which was not available
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when the previous plan was prepared. Our reasoning is aligned with Ms
Hammond in these respects.41
6.13

We also share Ms Hammond’s view in response to submissions that the limits
in the policy are too generous. We have not accepted those submissions for the
reasons Ms Hammond expressed.42

6.14

One submitter, Dairy NZ and Fonterra Co-operative Group Limited, also
sought to have the policy deleted as they perceived that the policy functions as
a rule which overrides the whaitua provisions. As stated by Ms Hammond, we
do not find that to be the case and we have not accepted those submissions
accordingly.43

6.15

Finally, we have discounted the submission seeking to enable “rolling”
changes to the limits if scientific information is available. This is essentially
the role of the resource consent process or a future plan change if perhaps on a
larger scale. We agree with Ms Hammond’s reasoning in this respect.44

6.16

Policy P114
Ms Hammond echoed the sentiments of submissions seeking amendments to
Policy P114 by noting the notified policy is not particularly well-worded or
easy to understand. To remedy this, Ms Hammond proposed a re-writing of the
provision.

6.17

We have accepted her recommended edits for the reasons she has expressed in
her section 42A report.45 We find the revised wording is clearer, and more
effectively implements the proposed objectives in the PNRP and, in turn,
Policy 17 of the RPS.

6.18

We have not accepted the suggestions from submitters that various uses – such
as rootstock protection, dairy shed washdown, and firefighting – be added to
the policy. We agree with Ms Hammond that these uses are the subject of other
provisions in the proposed Plan,46 and it would not make the policy more
effective or efficient to add duplication in this respect.

6.19

Policy P116
Again, we have adopted one minor change at the recommendation of Ms
Hammond – this time in relation to Policy P116. This sees the replacement of
the term “core allocation” with “allocation amounts”. We agree with Ms
Hammond that this represents an improvement to the notified provision for the
reasons she has expressed.47 We add that the proposal as amended better gives
direct effect to Objectives O52 and O52A.

41

Section 42A Report, Paula Hammond (4 August 2017), para 322 - 323.
Section 42A Report, Paula Hammond (4 August 2017), para 326 - 327.
43
Section 42A Report, Paula Hammond (4 August 2017), para 328 - 329.
44
Section 42A Report, Paula Hammond (4 August 2017), para 330 - 331.
45
Section 42A Report, Paula Hammond (4 August 2017), para 499 - 503 and Appendix A, page 21.
46
Section 42A Report, Paula Hammond (4 August 2017), para 502.
47
Section 42A Report, Report, Paula Hammond (4 August 2017), para 565 and Appendix A. page 23.
42
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The only submission in opposition to the policy claimed that the notified policy
does not implement the NPS-FM. We do not share that interpretation, and
rather agree with Ms Hammond that the “sinking lid” approach the policy
adopts is appropriate.48
Policy P117
We have adopted a substantial re-writing of Policy P117 as recommended by
Council experts, and particularly the technical advice of Mr Thompson. In
summary, Mr Thompson acknowledged in his evidence attached to the section
42A report that submissions identified a weakness in the policy, being that it
was only effective for larger rivers with frequent flushes – with smaller rivers
and streams exposed to unjustifiable risk.49

6.22

Ms Hammond, in turn, recommended a drafting solution to implement Mr
Thompson’s technical recommendations. Subsequent evidence presented by
Ms McGruddy for Federated Farmers and Mr Wilson for Fish and Game
brought those amendments into question and gave Mr Thompson and Ms
Hammond cause to further refine the amendments proposed.

6.23

In Ms Hammond’s right of reply, a revised drafting solution was proposed
including:
(a)

new clauses (a), (b) and (c) under the policy to distinguish the
supplementary flow rates for rivers based on their mean flow;

(b)

creation of a new Schedule ‘V’ as an implementation tool to work in
conjunction with the policy – the schedule contains guidance notes on
the approach to take when determining whether supplementary
allocation can be taken and what the amount should be, as well as two
tables that respectively index the rivers which are above and below the
dedicated 1m3/second mean flow threshold amounts stipulated in new
clauses (a) and (b) of the policy; and

(c)

consequential amendments to the rules in whaitua chapters where
reference to Schedule V is required (Rules R.R1, WH.R1 and K.R1).

6.24

For the reasons expressed in Ms Hammond’s right of reply,50 we have adopted
these amendments and the relevant submissions accepted include the Minister
of Conservation, Fish and Game and Rangitāne o Wairarapa.

6.25

We have not accepted the various alternatives proposed by other submitters for
the reasons given by Ms Hammond in her section 42A report.51

6.26

48

Whaitua Provisions
In addition to the amendments to the whaitua provisions we have described in
Section 4 above in relation to Policy P117, we have made several further

Section 42A Report, Paula Hammond (4 August 2017), para 565.
Evidence of Mike Thompson for GWRC (7 August 2017), para 713 - 715.
50
Right of Reply of Paula Hammond (8 December 2017), pages 36 - 47 para 165 - 175.
51
Section 42A Report, Paula Hammond (4 August 2017), para 377 - 380.
49
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changes to the policies, rules and methods in Chapters 7 - 11 of the proposed
Plan.
6.27

Many of the amendments we have adopted are common across multiple
whaitua chapters, so we have grouped relevant matters together as much as
possible for expediency.

6.28

Starting with provisions in Chapters 7 and 8, we have made the following
changes:
(a)

deletion of the term “seven day” in clause (b) of Polices R.P1 and
WH.P1 – this corresponds with an amendment we have adopted to the
definition of “mean annual low flow” as described in Section 10
below;

(b)

amendment to the rule explanatory text at the outset of Sections 7.2
and 8.2 to clarify the applicability of the whaitua rules and the rules in
Chapter 5 of the proposed Plan;

(c)

clarification in Rules R.R1, R.R2, WH.R1 and WH.R2 that the rules
do not apply to takes and uses of water provided for by Rules R136 R141 and R140A; and

(d)

addition of water races which supply water for human health needs
and animal drinking water from the list of matters excluded from
condition (a) under Rules R.R1 and WH.R1.

6.29

In all of the above respects, we adopt the reasons given by Ms Hammond52 for
making the amendments, except for matter ‘b’. That amendment is derived
from council officer Ms Greenberg’s recommendations in her section 42A
report on the overall PNRP framework.53

6.30

We have adopted one further change in Chapter 8 in response to the
submission from WWL. Namely, we have amended the notation for the Lower
Hutt Category A and Category B groundwater in Figure 8.2 by changing the
depth at which one category transitions to the other. In the notified Plan, the
depth was 15m; however, we have amended the depth to 10m as sought by
WWL for the reasons given by Ms Hammond.54

6.31

All of the changes made to the Kāpiti Coast whaitua provisions in Chapter 10
are as per the common edits to Chapters 7 and 8 summarised above, except
that there is one further amendment to Rule K.R1. This entails the inclusion of
an additional sub-clause under condition (c) to establish limits in rivers that are
not identified in either Table 1 or Table 2 of proposed Schedule V. This is one
of the consequential amendments following Ms Hammond’s proposed
inclusion of Schedule V as summarised above.

52

Section 42A Report, Paula Hammond (4 August 2017), para 282 - 288, 417 - 423 and Appendix A, pages 39 - 54.
Section 42A Report (Part B), Emily Greenberg (20 April 2017), para 106 - 113.
54
Section 42A Report, Paula Hammond (4 August 2017), para 335 - 336.
53
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6.32

The edits to Chapters 9 and 11 are as per the matters described at ‘b’ and ‘c’
above in relation to the common edits to Chapters 7 and 8. These are
consequential and made for consistent administration of the proposed Plan.

6.33

The whaitua provisions were subject to several other alternatives proposed by
submitters, which we have not accepted for various reasons. For example,
(a)

Mr Percy presented an alternative framework in his evidence for
Rangitāne o Wairarapa in relation to the Ruamāhanga whaitua. From a
procedural perspective, we were not entirely convinced that sufficient
scope was available for Mr Percy to recommend the full extent of
changes he proposed. Irrespective, we did not share Mr Percy’s view
as to rationale behind his recommendations – being that the proposed
policies and rules present a risk that water will be over-allocated.
Rather, we find the evidence of the Council and others (which has led
to the revised provisions we have adopted) demonstrates that the
permitted thresholds in the proposed Plan are set at an appropriate
level – and any proposal that departs from those will either be tested
through the resource consent process or prohibited altogether.

(b)

Other alternatives were proposed in the submissions from Federated
Farmers and the New Zealand Defence Force. Both submitters sought
to amend the prohibited activity rules (in Chapters 7 and 8
respectively) to non-complying. We adopt Ms Hammond’s reasons for
not accepting these submissions,55 and add that the proposed
objectives will be better implemented by that course of action.

7.

Reasonable and efficient use of water

7.1

Relevant provisions
The reasonable and efficient use of water provisions in Section 4.9.3 of the
proposed Plan include Policies P118, P119 and P120. The former two
provisions relate also to Schedule Q, which we consider here as well.

7.2

7.3

55

Policy P118 directs that the amount of water taken or diverted through
resource consents shall be reasonable and efficient. It further sets out matters to
be considered in achieving that direction, including:
(a)

the criteria in Schedule Q immediately for new users, and within four
years of the PRNP becoming operative for existing consent holders;

(b)

the aim of maximising efficiency in designing water conveyance and
application systems;

(c)

relevant industry guidelines and water use records.

Under Policy P119, unused allocated water may be re-allocated to the same
user when the existing consent is replaced, or the abstraction rate is changed
provided the consent holder can demonstrate how the unused water will be

Section 42A Report, Paula Hammond (4 August 2017), para 281 - 286 and 345 - 350.
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used within four years. As part of that exercise, the consent holder would need
to provide a capital expenditure programme linked to the purpose of the water
use, and to satisfy the criteria set out in Schedule Q.
7.4

Policy P120 directs that taking of water for storage outside a river bed at flows
above median flow is appropriate, provided Policy P117 is satisfied.

7.5

Schedule Q contains the proposed “reasonable and efficient use criteria” to be
applied when considering applications for irrigation, group or community
water supplies, water races and any other uses.

7.6

7.7

7.8

7.9

7.10

7.11

Amendments and reasons
In summary, we have amended Policies P118, P119 and P120 and Schedule
Q.
Policy P118 and Schedule Q
We have made minor clerical changes to the drafting of Policy P118 and
Schedule Q for the reasons given by Ms Hammond in her right of reply.56 Put
simply, we agree that these changes more accurately reflect the content of
Schedule Q.
We have not accepted the alternatives proposed by submitters for the reasons
expressed by Ms Hammond in her section 42A report.57
Policy P119
Generally, the submissions received on Policy P119 were in support; however,
WWL requested that existing consents for community or group drinking
supplies be exempted. We consider that submission should be accepted for the
reasons expressed in the submission and as given by Ms Hammond.58 We have
also made a consequential amendment as per Policy P118 by changing
‘criteria’ to ‘measures’.
Policy P120
We have also accepted the submission from WWL on Policy P120 that the
policy could be redrafted to be clearer. In that respect, we prefer the wording
provided in Ms Wratt’s evidence;59 and agree with her that the wording is
clearer than the notified text and will better implement the higher order
provisions accordingly.
We have not accepted the alternatives proposed by the other submitters for
reasons given by Ms Hammond.60 We do not share Mr Percy’s view that the
edits we have adopted to Objective O52 now make the policy redundant. To
the contrary, we find that the policy assists with the implementation of
Objectives O52 and O52A.

56

Right of reply, Paula Hammond (8 December 2017), paras 184 - 190 and Appendix F to right of reply (8 December
2017) pages 28 - 29.
57
Section 42A Report, Paula Hammond (4 August 2017), para 566 - 575 and 581 - 600.
58
Section 42A Report, Paula Hammond (4 August 2017), para 576 - 580 and Appendix A, pages 24 - 25.
59
Evidence of Carolyn Wratt for WWL (28 August 2017), page 34, para 105 - 106.
60
Section 42A Report, Paula Hammond (4 August 2017), para 391.
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8.

Managing adverse effects

8.1

Relevant provisions
Here we consider Policy P121 - P127, Rules R136 - R142, Schedule T and
the definitions of “pumping test” and “dewatering”.

8.2

Policy P121 is the first of seven policies in Section 4.9.4 of the proposed Plan,
being the section labelled “Managing adverse effects”. The direction of the
policy is that groundwater takes shall avoid saltwater intrusion into any aquifer
or landward movement of the salt / fresh water interface. The policy adds that
this will be done by cessation of groundwater takes in catchment management
units in the Kāpiti Coast when water level at the foreshore falls below 1m
above mean seal level; and by maintaining water levels at 2m above mean sea
level at the foreshore of the Hutt Valley aquifer zone, with cessation of takes
set from where water levels fall below 1.7m.

8.3

Under Policy P122, the take and use of water is to provide for variable river
flows to maintain aquatic ecosystem health and sediment transport.

8.4

Policy P123 seeks to minimise adverse effects of taking groundwater on the
reliability of supply to existing bores.

8.5

Adverse effects of new surface water intakes on existing intakes, galleries or
flow recorder sites are to be minimised under Policy P124.

8.6

Policy P125 directs that groundwater takes shall not result in crosscontamination between aquifers or in adverse effects on water quality.

8.7

Policy P126 seeks the minimisation of land subsidence or other adverse effects
from dewatering on existing groundwater users and on surface water flows,
levels and quantity.

8.8

The last of the policies under this section of the PNRP is P127. It states that
there shall be no backflow of contaminants to surface water or groundwater
from equipment or infrastructure used to irrigate land or apply animal effluent,
agrichemicals or nutrients.

8.9

The rules we have addressed under this topic have relevance to several other
aspects of this report; however, we find they are most relevant to this topic and
consider it simplest to consider them collectively here. The first of these rules
is R136, which permits the take and use of water from a surface water body
(other than water races) or groundwater where certain conditions are met.

8.10

Rule R137 is also a permitted activity rule. It is similar in that it enables takes
from surface water and groundwater where conditions are met; however, it is
limited to such takes where they are for the purposes of farm dairy washdown
and milk cooling on dairy milking platforms.

8.11

Under Rule R138, the take and use of water from water races is permitted
provided it is authorised by a resource consent held by the relevant territorial
authority for the water race.

346

Proposed Natural Resources Plan

Decision 9 – Water Allocation

8.12

Rules R139 and R140 permit the take, use, diversion and discharge of
groundwater for pumping tests and dewatering (respectively) provided
conditions are met.

8.13

Rules R141 and R142 respectively classify all other takes and uses as
controlled or discretionary activities.

8.14

Schedule T describes requirements for pumping tests.

8.15

The relevant defined terms include:

8.16

(a)

“dewatering”; and

(b)

“pumping test”.

Amendments and reasons
We have made several amendments to Policies P121, P125, P126 and P127 to
better implement the relevant objectives of the proposed Plan.

8.17

There was, in our view, insufficient scope and / or detail to adopt the changes
sought by WWL and Rangitāne o Wairarapa on Policy P122. As these were the
only two submissions seeking amendment to the provision, we have adopted
Ms Hammond’s recommendation that the policy be retained as notified.61

8.18

Policies P123 and P124, Schedule T and the definition of “pumping test”
were not subject to any submissions seeking deletion or amendment, and we
have accordingly made no changes to those.

8.19

8.20

8.21

8.22

Policy P121
We have made one technical wording change to Policy P121 to refer to the
“Wellington vertical datum 1953” at relevant junctures in the policy. We
accept the submission from WWL and the technical evidence of Mr Mzila62 for
GWRC in adopting this amendment.
We have not accepted the other two alternatives proposed by submitters for the
reasons expressed by Ms Hammond.63
Policy P125
There was one submission seeking amendment to Policy P125. It sought for
the policy to also relate to ground disturbance activities that might result in
cross-contamination or water quality effects.
We agree that this amendment is appropriate for the reasons given by Ms Wratt
in her evidence for WWL. For clarity, we note that the specific drafting
solution that we have adopted for the policy is more aligned with the wording
proposed in the WWL submission than as proposed by Ms Wratt in her

61

Section 42A Report, Paula Hammond (4 August 2017), para 393 - 395.
Evidence of Doug Mzila for GWRC (7 August 2017), para 6.4.
63
Section 42A Report, Paula Hammond (4 August 2017), para 688 - 690.
62
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evidence.64 In summary, this sees the addition of ground disturbance activities
to the policy, rather than a generic reference to any activity which might result
in the effects that are to be managed by the policy.
8.23

Policy P126
We have amended Policy P126 to accept in part the submissions from NZTA,
Firstgas, Powerco and the Oil companies. We agree with the thrust of those
submissions that the notified policy direction is unclear.

8.24

In response to those submitters, Mr Hammond recommended some new
clauses under the policy which describe certain values or characteristics for
which effects should be avoided, remedied or mitigated. That amendment was
supported by several other planning experts for submitters, including (for
example) Messrs le Marquand and Percy. For the reasons Ms Hammond gave
for this amendment to the policy,65 we support the inclusion of these new
clauses under the policy.

8.25

For completeness, we note that we have made some minor editorial changes to
the amendments proposed by Ms Hammond for the sake of clarity and
legibility. However, these do not change the substance of the recommended
changes.

8.26

Related to this policy, we have also amended the definition of ‘dewatering’ as
discussed under the discussion of Rule R140 below.

8.27

8.28

64

Policy P127
We have also amended Policy P127 as requested by WWL. This change makes
reference to “industrial processes” as an additional use for which the policy’s
contaminant backflow management direction will apply. We agree with Ms
Hammond66 that it is important to ensure that such backflow does not occur
from industrial processes, and note also Ms Wratt’s support for the change in
her evidence.67
Rule 140 and the definition of “dewatering”
Broadly, there were several issues raised by submitters seeking amendment to
the regulatory approach for dewatering in the proposed Plan, including those
seeking:
(a)

relaxation of the one-month permitted activity limit for continuous
dewatering takes under Rule 140;

(b)

a new rule to permit or manage dewatering from RSI activities; and

(c)

a restricted discretionary default activity status to apply for dewatering
proposals that fail to meet permitted standards – rather than as a
discretionary activity under Rule 142 in the notified Plan;

Evidence of Carolyn Wratt for WWL Ltd (28 August 2017), page 34, para 110 - 112.
Section 42A Report, Paula Hammond (4 August 2017), para 716, and Appendix A, page 26.
66
Section 42A Report, Paula Hammond (4 August 2017), para 693, and Appendix A, pages 26 - 27.
67
Evidence of Carolyn Wratt for WWL Ltd (28 August 2017), page 36, para 115.
65
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(d)

clarification as to any limits that apply to any discharges associated
with dewatering;

(e)

relaxation of clause (d) under the rule, given that dewatering by its
nature involves the depletion of water; and

(f)

greater protection for community drinking water supplies from the
potential effects of dewatering.

8.29

Ms Hammond agreed with several submitters that the rule should be amended.
She proposed multiple amendments of both an editorial and substantive nature
in her section 42A report, and added to those in her right of reply. For example,
Ms Hammond clarified that the intent of clause (d) under the rule was to avoid
dewatering activities that deplete surface water and she recommended that
clarification be made in the rule to reflect this intention. Ms Hammond also
agreed that a restricted discretionary activity default status is appropriate and
recommended a new rule to achieve that (R140B).

8.30

Ms Hammond also recommended the inclusion of additional sub-clauses (f)
and (g) under the rule to clarify the relationship of this rule with the relevant
discharge rule (R42) and to limit the depth of construction and demolition of
structures and excavations associated with dewatering within community
drinking water supply protection areas for the Hutt Valley aquifer.

8.31

Ms Hammond also recommended an associated amendment to the definition
of “dewatering” to clarify that well-pointing comes under the definition up to
a depth of 5m, after which it would be classified as a bore.

8.32

For the reasons she has expressed,68 we agree with Ms Hammond that the
amendments she has recommended are appropriate and will better implement
the proposed policies and P126 in particular.

8.33

Other Rules in section 5.6.2 of the proposed Plan
Firstly, we note that several submitters raised questions about how the rules in
this section of the Plan interrelate with other rules in other sections – for
example, in Sections 5.2 and 5.3 regarding discharges and in the whaitua
chapters regarding take and use of water in specific catchments and subcatchments.

8.34

In response to those submissions, Ms Hammond recommended some revisions
to the explanatory note at the start of Section 5.6.2, which correspond with
the edits she proposed to the explanation in the whaitua rules in Chapters 7 11. This also included the relocation of the note under proposed Rule R136 to
this explanatory text.

8.35

We share Ms Hammond’s view that the amendments to the explanatory text are
appropriate and will enhance the usability of the proposed Plan; and we have
adopted those changes accordingly. For the reasons expressed by Ms

68

Section 42A Report, Paula Hammond (4 August 2017), para 719 - 743 and Right of Reply (8 December 2017), para
234 - 245 and Appendix F, pages 7, and 36 - 39.
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Hammond,69 we therefore accept those relevant submissions seeking greater
clarity in the proposed Plan about the water allocation rule relationships with
other provisions.
8.36

We have also adopted Ms Hammond’s recommended amendment to the
conditions under Rules R136, R137 and R141 to be more explicit about the
screening of fish from water intakes. We have accepted in part the submissions
on these rules from the Minister of Conservation and Federated Farmers
accordingly, for the reasons given by Ms Hammond.70

8.37

We have also adopted Ms Hammond’s recommendations and reasons that
several clarifications be made to these rules in response to submissions,
including:
(a)

that the term “per stock unit” in condition (b) under Rule R137 be
amended to “per head” as sought by Beef and Lamb NZ;71

(b)

that the term “washdown water” in condition (f) of Rule R137 be
amended to “milk-cooling water” as sought by Dairy NZ and
Fonterra;72 and

(c)

it be made clear under Rule R141 that the 20m3 per property
permitted take under condition (b) applies “per day”, as sought by
GWRC and consistent with the corresponding conditions under Rules
R136 and R137.73

8.38

We note that there were a number of submissions seeking additional
amendments to these rules, including greater or lesser volumes enabled for
daily takes, deletion of all permitted conditions, and applying maximum intake
rates (among others). We have ultimately decided not to accept those
submissions for the reasons given by Ms Hammond.74

8.39

Fish and Game sought the deletion of Rule R138, claiming that the rule is ultra
vires. Ms Hammond disagreed with that submission, noting that water races
themselves are authorised by resource consents granted to territorial authorities
which can then be accessed by individual takes and uses. In her view, the rule
avoids double counting to ensure that the individual takes are authorised at the
global level. Ms Hammond suggested some revisions to the rule to make that
clearer, and we have adopted those edits for the reasons she has expressed.75

8.40

We have not changed Rule R139 relating to pumping tests for the reasons
given by Ms Hammond.76 We note however, that we have adopted her
recommended consequential amendment to Rule R42 (see Decision Report
11) to address the concern raised by UHCC that there was a circular conflict

69

Section 42A Report, Paula Hammond (4 August 2017), para 417 - 420 and Appendix A, pages 27 - 28.
Section 42A Report, Paula Hammond (4 August 2017), para 452 - 457 and Appendix A, pages 29 - 33.
Section 42A Report, Paula Hammond (4 August 2017), para 447.
72
Section 42A Report, Paula Hammond (4 August 2017), para 448.
73
Section 42A Report, Paula Hammond (4 August 2017), para 462.
74
Section 42A Report, Paula Hammond (4 August 2017), Issue 2.6.
75
Section 42A Report, Paula Hammond (4 August 2017), para 450 - 451 and Appendix A, pages 30 - 31.
76
Section 42A Report, Paula Hammond (4 August 2017), para 458 - 461.
70
71
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between the rules as notified. UHCC’s submission is accepted in part
accordingly.
8.41

No submissions were made in respect of Rule R142 directly, though we note
that Hort NZ sought to reclassify takes and uses where the relevant water body
is less than 80% allocated as a restricted discretionary activity (whereas, under
the notified Plan, some such takes and uses would be discretionary under
R142). We agree with Ms Hammond’s evaluation of the matter and adopt her
recommendation that no change be made to Rule R142.77

8.42

Finally, we note that we have adopted Ms Hammond’s recommendation that a
new rule (“R140A”) be included to prevent scenarios where consents would
need to be obtained to take water from authorised water storage schemes. For
the reasons expressed by Ms Hammond,78 we accept the submissions from the
parties seeking such takes to be enabled under the proposed Plan.

9.

Bores

9.1

Relevant provisions
In this final topic-based section we consider Policy P130 and P131, Rules
R146 - 148 and the definitions of “bore” and “geotechnical investigation bore”.

9.2

In summary, Policy P130 directs that bores shall be sited so as to manage
effects on other bores, be constructed in accordance with the relevant NZ
Standard and be used in a manner that prevents contamination of the bore and
waster of water.

9.3

Policy P131 directs that bores that are no longer required be decommissioned
in general accordance with the relevant New Zealand Standard.

9.4

Rules R146 and R147 respectively permit geotechnical investigation bores
and enable (as a controlled activity) all other bores where specified conditions
are met. Where those conditions are not met for a given bore, it will be
considered as a discretionary activity under Rule R148.

9.5

The definitions of “bore” and “geotechnical investigation bore” are also
relevant. It is defined as any bore constructed to provide information about soil,
sediment or rock.

9.6

77
78

Amendments and reasons
In summary, we have amended Policy P131 and Rules R146 - R148. We have
also added two additional rules as explained below. Policy P130 and the
definition of “bore” are retained as notified and the definition of “geotechnical
investigation bore” is deleted.

Section 42A Report, Paula Hammond (4 August 2017), para 351 - 353.
Section 42A Report, Paula Hammond (4 August 2017), para 371 - 376 and Appendix A, pages 31 - 32.
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9.7

For the reasons expressed by Ms Hammond,79 we have made no amendments
to Policy P130. We agree that the alternatives sought by submitters are more
appropriately dealt with under other provisions in the proposed Plan.

9.8

For example, while we consider the amendments sought by WWL to Policy
P130 have merit, we find they are better delivered via the changes we have
adopted to Policy P125 and the matters of control matter of control under Rule
R147.

9.9

Similarly, we have not accepted the alternative wording of Policy P130 from
UHCC and HCC as the matter is already addressed in the policy and associated
rules.

9.10

We have amended Policy P131 as requested by WWL for reasons outlined in
Ms Wratt’s evidence.80 We agree with Ms Wratt that the policy should more
clearly articulate the process for decommissioning bores and the need to refer
to relevant New Zealand standard.

9.11

Ms Hammond’s section 42A recommended alternative amendments to the
rules in response to the WWL submission. Namely, she proposed a new
condition to Rule R146 (condition h) and a new permitted activity rule to
enable decommissioning of bores to occur more readily (Rule R148A).

9.12

Ms Hammond recommended several other amendments to Rule R146 in
response to submissions received, including:

79
80

(a)

amending the title and scope of the rule to apply to “investigation and
monitoring” bores, rather than “geotechnical” investigation bores;

(b)

regarding condition (a), deleting reference to Map 26 which is not
relevant to the rule, and specifying a maximum depth of 5m for bores
in the relevant areas as a permitted activity;

(c)

new condition (e) and amendment to associated new Map 30 to
indicate the portion of the Operational Port Area excluded from the
Hutt Valley Aquifer zone and to enable investigation and monitoring
bores in that area to a maximum depth of 5m;

(d)

new condition (g) to ensure that where such bores are located in the
CMA, the general conditions in Section 5.7.2 of the proposed Plan
apply except for conditions (b) and (c); and

(e)

consequential addition of new condition (i) to exclude bores
associated with hydrocarbon exploration or production given the
widening of the rule’s scope and associated deletion of the definition
of “geotechnical investigation bore”.

Section 42A Report, Paula Hammond (4 August 2017), para 697 - 701.
Evidence of Carolyn Wratt for WWL (28 August 2017), page 37, para 119 - 120
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9.13

In all of the above respects, we adopt Ms Hammond’s recommended changes
for the reasons she expressed.81

9.14

Regarding Rule R147, adopted the consequential deletion of “geotechnical
investigation bores” from this rule given the changes described above to R146.
As noted in relation to Policy P131 above, we have also included
decommissioning under condition (b) of R147 as recommended by Ms
Hammond.82

9.15

Also as foreshadowed above in relation to Policy P130, we have added to the
matters of control under R147 to ensure detail of bore casing type is
considered. Again, we agree with Ms Hammond’s recommendations and
reasons in that respect.83

9.16

We have not amended the definition of “bore” or Rule R148 for the reasons
given by Ms Hammond.84

9.17

Finally, we note that – in response to pre-hearing meetings held on this topic –
Ms Hammond recommended the inclusion of a new discretionary activity rule
to work in conjunction with amendments to the permitted activity rules for
bores be limited to a maximum depth of 5m within the Hutt Valley aquifer
system. This new rule would require a resource consent where, for example,
piling or excavation for future houses exceeds 5m depth.

9.18

For the reasons expressed by Ms Hammond,85 we agree that the proposed rule
will assist with the effective implementation of the proposed policies, and in
particular Policy P130 and have adopted the recommendation accordingly.

10.

Other amendments

10.1

Relevant provisions
In this final section of the report, we consider the following four defined terms
in turn:

10.2

(a)

aquifer;

(b)

efficient allocation;

(c)

annual low flow; and

(d)

unused water.

Amendments and reasons
In summary, we have adopted amendments to each of the definitions of each of
these four terms in response to submissions received on them.

81

Section 42A Report, Paula Hammond (4 August 2017), para 664 - 685 and Appendix A, pages 35 - 36.
Section 42A Report, Paula Hammond (4 August 2017), para 705.
83
Section 42A Report, Paula Hammond (4 August 2017), para 699.
84
Section 42A Report, Paula Hammond (4 August 2017), para 656 - 663 and 673 - 681.
85
Section 42A Report, Paula Hammond (4 August 2017), para 658 - 663 and Appendix A, pages 36 -3 7.
82
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Definition of aquifer
In response to the one submission on this definition (from WWL), Ms
Hammond recommended an amendment to the definition of “aquifer” to be
more representative of what an aquifer is – this being in contrast to the notified
definition which is more focussed on what an aquifer can be used for.
We adopt Ms Hammond’s reasoning and recommended wording,86 and the
submission from WWL is accepted accordingly.
Definition of efficient allocation
Ms Hammond also recommended an amendment to the definition of “efficient
allocation” in response to submissions seeking greater clarification about its
meaning and / or about the intended meaning of the terms “economic
efficiency”, “technical efficiency” and “dynamic efficiency” used in the
definition.

10.6

Ms Hammond agreed with these submitters that the three technical terms used
in the definition could be more clearly defined, and she drew upon the relevant
guidance document on the NPS-FM from the Ministry for the Environment.

10.7

We share Ms Hammond’s view and have adopted the revisions to the definition
she has proposed.87 The submissions from Dairy NZ and Fonterra, PCC and
WWL are accepted accordingly.

10.8

10.9

10.10

Definition of mean annual low flow
Dairy NZ and Fonterra and CDC sought a greater deal of precision to be
applied within the definition of “mean annual low flow.” Ms Hammond agreed
with the submitters and recommended a drafting solution to the definition in
response.
We adopt that revised wording for the reasons Ms Hammond has expressed88
and the submissions are accepted accordingly.
Definition of unused water
Consistent with the change to Policy P119 we discussed above, we have
amended the definition of “unused water” to exclude community drinking
water suppliers as sought by WWL.

10.11

We adopt Ms Hammond’s reasons89 and accept the WWL submission
accordingly.

11.

Conclusion

11.1

For the reasons summarised above, we have adopted several changes to the
water allocation polices, rules and other methods.

86

Section 42A Report, Paula Hammond (4 August 2017), para 652 - 655 and Appendix A, page 2.
Section 42A Report, Paula Hammond (4 August 2017), para 533 - 539 and Appendix A, pages 6 - 7.
88
Section 42A Report, Paula Hammond (4 August 2017), para 230 - 233 and Appendix A, pages 8 - 9.
89
Section 42A Report, Paula Hammond (4 August 2017), para 576 - 578 and Appendix A, pages 11 - 12.
87
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Overall, we find these amendments will better implement the objectives of the
proposed Plan as amended in Decision Report 4.
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Decision Report 10
Natural Form and Function

1.

Introduction

1.1

Report outline and approach
This is the tenth of 16 decision reports prepared by the Hearing Panel
appointed to hear submissions on, and determine, the PNRP.

1.2

The report addresses the policies and methods relating to natural form and
function and the submissions received on those provisions.

1.3

We have structured our discussion on this topic as follows:
(a)

Section 2 summarises key contextual matters, including relevant
provisions and key issues / themes in submissions;

(b)

Sections 3 - 6 contain our evaluation of key issues and amendments to
provisions; and

(c)

Section 7 briefly sets out our conclusions.

1.4

This report should be read in conjunction with Decision Reports 1 and 4. The
former provides context on the approach we have adopted to our decisionmaking and our reporting. Decision Report 4 records our decisions on the
submissions relating to the proposed Plan’s objectives.

1.5

Section 32AA of the RMA is the principal driver for this report. Among other
things, it requires:

1.6

(a)

our evaluation to be focussed on changes to the proposed provisions
arising since the notification of the PNRP and its section 32A reports;

(b)

the provisions to be examined as to whether they are the most
appropriate way to achieve the objectives;

(c)

as part of that examination, that:
(i)

reasonable alternatives within the scope afforded by
submissions on the provisions and corresponding evidence
are considered;

(ii)

the efficiency and effectiveness of the provisions is assessed;

(iii)

the reasons for our decisions are summarised; and

(iv)

our report contains a level of detail commensurate with the
scale and significance of the changes made.

As set out in Decision Report 1, we have not produced a separate evaluation
report under section 32AA. Rather, where we have adopted the
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recommendations of Council’s section 42A authors, we have adopted their
reasoning, unless expressly stated otherwise. This includes the section 32AA
assessment table attached to the relevant section 42A reports and / or right of
reply reports. Those reports are part of the public record and are available on
the GWRC website. Where our decision differs from the section 42A authors’
recommendations, we have incorporated the section 32AA evaluation into the
body of this report as part of our reasons for amendments, as opposed to
including this is a separate table or appendix.
1.7

We note also that specific objectives were considered at the hearing of these
matters. For the reasons we have given in Decision Reports 1 and 4, however,
our evaluation of those and all other objectives is contained within Decision
Report 4. Both of those Decision Reports should accordingly be read in
conjunction with the below.

1.8

Appendix C contains our summary table of decisions on each submission point
and Appendix D contains the track changed Proposed Natural Resources Plan.

2.

Summary of provisions and key issues

2.1

Outline of matters addressed in this section
In this section, we provide relevant context around which our evaluation is
based. Our discussion includes:

2.2

2.3
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(a)

summary of relevant provisions;

(b)

themes raised in submissions; and

(c)

identification of key issues for our subsequent evaluation.

Relevant Provisions
Natural Form and Function Objectives
In Decision Report 4, we made several changes to the objectives relevant to
natural form and function to enhance the proposed Plan’s implementation of
the RMA’s sustainable management purpose. Those edits included wholesale
deletion of some objectives and refinements to others. In summary, the
outcomes now anticipated by the natural form and function objectives are that
the following are protected from inappropriate use and development:
(a)

natural character of the CMA, natural wetlands, and surface water
bodies (O17);

(b)

outstanding natural features and landscapes and their values (O32);
and

(c)

significant geological features in the CMA (O36).

Natural Form and Function Policies
We consider seven of the PNRP policies in this decision.
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2.4

Policy P24 sets out the means by which the PNRP proposes to preserve areas
of outstanding natural character in the CMA. Policy P25 is a complementary
policy that directs adverse effects on the natural character of other areas to be
avoided, remedied or mitigated; and it contains several matters to be
considered when implementing the policy.

2.5

Policy P26 is to manage use and development to minimise effects on the
integrity and function of natural processes.

2.6

Natural features and landscapes are the subject of Policies P48 and P49.
Policy P48 directs that outstanding natural features and landscapes shall be
protected from inappropriate use and development, and how that is to be
achieved. Policy P49 is that use and development will be managed where
adjacent to outstanding natural features and landscapes or significant amenity
landscapes by protecting linkages and avoiding cumulative effects.

2.7

Policy P50 directs the avoidance of significant adverse effects on significant
geological features. Policy P51 sets out how use and development in and
adjacent to significant surf breaks will be managed.

2.8

Natural Form and Function Rules
No rules in the proposed Plan are exclusive to natural form and function. As
we discuss in detail below, the higher order provisions on this topic are
implemented by other activity-based rules and methods.

2.9

Some natural form and function sub-topics have more deliberate rule
‘coverage’ than others in the proposed Plan. For example, effects on identified
surf breaks is one of several matters of control for additions or alterations to
new structures under Rule R151. Similarly, where a seawall intercepts an
identified significant geological feature it is to be assessed as a non-complying
activity under Rule R167 – in contrast to other seawalls which are
discretionary activities under Rule R166.

2.10

In contrast, the terms ‘outstanding natural landscape’, ‘significant amenity
landscape’ and ‘high natural character’ are not referred to in any of the
proposed rules.

2.11

2.12

Natural Form and Function Methods, Schedules, Maps and Definitions
Method M24 is directly relevant to this topic. It states that the Council will
work with the region’s city and district councils and the community to identify
outstanding natural features and landscapes and areas with high or outstanding
natural character.
The express output of Method M24 is a list of these features, landscapes and
areas to be incorporated into the PNRP by plan change or variation by 2017.
As at the date of writing, Method M24 has not been implemented and there are
no maps, schedules, or lists that identify these features, landscapes or areas in
the PNRP.
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2.13

Schedule J and Map 23 identify twenty-five significant geological features in
the CMA, and Schedule K and Map 24 identify sixty-one significant surf
breaks.

2.14

The proposed Plan provides definitions for ‘natural processes’ which is key to
Policy P26 (and also used in Policy P25), ‘natural wetlands’ (refer Policy
P48), and ‘functional need’, which is used throughout the Plan. We note that
‘natural character’ itself is not defined.

2.15

2.16

Submissions
Similar to other topics, we found that the main groupings that submissions on
natural form and function fell into were:
(a)

those in support of a particular provision (or provisions);

(b)

those seeking to amend or delete a provision(s); and

(c)

those recommending the inclusion of new policies, rules or other
methods.

The key matters emerging from the submissions seeking amendments to the
provisions, or inclusion of new provisions, are:
With respect to natural character:
(a)

that not all of the RMA section 6(a) requirements are included;

(b)

timeframes should be added to better implement the relevant
objectives;

(c)

areas of outstanding natural character should be specified in the Plan;

(d)

issues with the use of ‘avoid, without ‘remedy or mitigate’; and

(e)

that Policy P25 duplicates Policy P24 (outstanding natural character).

With respect to natural processes:
(f)

use "avoid, remedy or mitigate" rather than “minimise” in respect of
Policy P26; and

(g)

that Policy P26 is too general to be useful.

With respect to outstanding natural features and landscapes:
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(h)

undertake an assessment of outstanding natural features and
landscapes, and include provisions to manage them; and

(i)

specify areas of outstanding natural features and landscapes in the
Plan and apply an appropriate policy hierarchy.
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With respect to significant geological features:
(j)

delete ‘significant’ geological features and replace with ‘avoid,
remedy or mitigate’ effects on geological features; and

(k)

strengthen the policy to avoid adverse effects, rather than just
significant adverse effects.

With respect to significant surf breaks:
(l)

delete the relevant provisions including Policy P51; and

(m)

clearly identify the relevant surf breaks and clarify how Policy P51
will be applied; and

(n)

clarify the nature of potential adverse effects and measurement of
these, and how the policy would be applied in practice.

With respect to special amenity landscapes:

2.17

2.18

(o)

that the location and reasons for identifying special amenity
landscapes should be specified in the Plan; and

(p)

to include a schedule of the special amenity landscapes and to only
protect those identified areas.

Some of these matters feature more prominently than others in our evaluation
below, but we record that all submissions on the natural form and function
provisions have been subject to analysis in our deliberations. More detailed
descriptions the submissions and key issues can be found in Ms Legarth’s
section 42A report.
Outline of key issues
Our evaluation below focusses on four key issues in turn, being:
(a)

natural character and processes (section 3);

(b)

natural features and landscapes (section 4);

(c)

geological features (section 5); and

(d)

surf breaks (section 6).

2.19

Within the context of these sections, we briefly discuss other discrete matters,
namely the reasons for amending certain related definitions.

3.

Natural Character and Processes

3.1

Relevant provisions
The provisions we consider here are Policies P24, P25 and P26. As noted
above, Policies P24 and P25 are complementary; the former seeks to preserve
areas of outstanding natural character in the CMA; the latter directs adverse
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effects on the natural character of other areas to be avoided, remedied or
mitigated. Policy P26 focuses on minimising effects on the integrity and
function of natural processes.
3.2

3.3

3.4

3.5

3.6

1

There are no specific rules in the proposed Plan although Method M24 is
relevant to this report topic; however, our consideration of the method is set out
under section 4 below.
Amendments and reasons
For the reasons outlined below, we have amended Policy P24 as follows:
(a)

adding ‘lakes and rivers and their margins and natural wetlands’ to the
start of the policy; and

(b)

adding a new clause (a) to make reference to ‘identifying areas of
outstanding and high natural character in the coastal marine area
within the region’; and

(c)

adding a note referring to Method M24(b) as a basis for achieving
(a); and

(d)

adding a new clause (c) to make reference to ‘avoiding significant
adverse effects and avoiding, remedying or mitigating other adverse
effects of activities on all other areas of natural character’ to replace
Policy P25 as notified; and

(e)

deleting clauses (b), (c), (d) and (e) as notified; and

(f)

consequential renumbering of remaining clauses.

Also for the reasons outlined below, we have amended Policy P25 and
amalgamated it with Policy P24, and we have deleted Policy P26.
Policies P24 and P25
We have evaluated Policies P24 and P25 collectively, as the issues raised by
submitters are, in the main, common to both. For the reasons we summarise
below, we find that the policies as notified are not appropriate and do not best
give effect to the relevant objectives (including O17 in particular).
In reaching this determination, we agree with the submissions of Ms Dewar for
WIAL, and the evidence of Mr Percy1 and Mr Edwards2. We share their
concerns over the level of uncertainty created by the failure of the Plan to
identify areas of outstanding natural character in the Plan. Not only is the
location and spatial extent of those areas unknown, but as Ms Dewar submits3,
their absence means it is unclear whether the Council will take a liberal or
conservative approach to their identification. The same can be said where caseby-case assessments at the time of resource consent are concerned.

Evidence from Phillip Percy for Rangitāne o Wairarapa Inc, 22 August 2017, paras 21 and 23.
Evidence from Hywel Edwards for NZ Transport Agency, 22 August 2017, paras 26.
3
Legal submission by Amanda Dewar for Wellington International Airport Ltd, 12 September 2017, para 26.
2
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3.7

In applying the section 32AA tests for alternatives and possible amendments,
we have found that section 32(2)(c) is engaged. That is, we found that the
failure to spatially identify areas of outstanding natural character in the Plan
(by way of a schedule and associated planning maps) to which the provisions
apply amounts to uncertainty in the subject matter of the provisions.
Accordingly, we sought assistance from Ms Legarth in assessing the risk of
acting or not acting to the values associated with (unidentified) natural
character values being compromised or adversely affected given the absence of
identification in the Plan.

3.8

In her response, Ms Legarth observes that the costs of assessment will fall to
consent applicants, and concludes that the risks of not acting, while unclear, are
likely to be high given the national importance of these areas, but can be
reduced by including objectives and policies to guide decision makers at the
resource consent stage.4 We accept her view that some protection of these areas
may be afforded by references, albeit indirect, to natural character values in
some matters of control or discretion and through the consideration of policies
such as P24 where discretionary or non-complying activities are concerned;
although this could only ever be incomplete and partial as it stands, given the
absence of a formal identification exercise.

3.9

We have set out our concerns in Decision Report 4 regarding the position
adopted by the Council with the respect to the related suite of objectives
(including O17). To summarise, we have difficulty accepting the Council’s
contention that the proposed Plan meets the RPS policy direction for
identifying certain areas of natural character without actually identifying them,
or that in the absence of such identification their case-by-case protection
through future resource consent processes is a valid approach.

3.10

The proposed Plan represents no material advance over the operative plan in
this regard. Future applicants will be faced with the uncertainty over the
implied need for natural character assessments, without knowing in what
specific circumstances or locations, this is really a necessity. It is neither
effective nor efficient to undertake case-by-case assessments with reference to
RPS Policy 50 because it amounts to identification and assessment of natural
character ‘on the hoof’. Rather, comprehensive, region-wide identification is an
essential first step in protection, and we agree with Ms Dewar’s submissions
that it is “good planning practice for this identification to occur … particularly
in the King Salmon era”.5

3.11

Unfortunately, whilst we agree with the submitters above that the identification
of areas of natural character is most appropriately done through the preparation
of the Plan, and is necessary to give effect to section 6(a), the NZCPS and the
RPS, this cannot be undertaken at this point. In this respect, we acknowledge
Ms Anderson’s legal submissions on behalf the Council,6 that a First Schedule
process is required, and that there is no point amending the policy to refer to
schedules of areas that do not exist, as some submitters have requested.

4

Supplementary response 2 by Yvonne Legarth, 12 January 2018, paras 4.1.10 – 4.1.23.
Legal submission by Amanda Dewar, 12 September 2017, para 27.
6
Legal submissions in reply by Kerry Anderson, 13 October 2017, para 25.2.
5
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3.12

It is for these reasons that we have made changes to Policy P24 to introduce
identification as a means of protection, and to make explicit reference (via a
note) to Method M24(b), which provides the impetus for that identification.
This is the most we can do within the scope of our delegation and the scope of
the submissions. The ball is firmly in the Council’s court to progress this work
to a more appropriate state in the future.

3.13

We have also added the words ‘lakes and rivers and their margins and natural
wetlands’ to the start of Policy P24 as part of its amalgamation with Policy
P25. In doing so, we accept Ms Legarth’s view7 that this would improve the
Plan’s consistency. It will also address in part the relief sought by Fish and
Game.

3.14

We have added a new clause (c) to Policy P24 to address natural character in
areas other than those that are outstanding in value. In doing so, and in terms of
section 32AA, we have accepted the evidence of Mr Edwards.8 An obligation
in Policy P25 as notified to ‘avoid’ significant adverse effects across all
degrees of value is too onerous, and the full suite of ‘avoid, remedy or
mitigate’ options is appropriate, where values other than outstanding are
concerned. As a consequence, Policy P25 becomes redundant and can
therefore be deleted. Scope to make these amendments is afforded by
submissions from Coastal Ratepayers United Inc., Allin and Crozier, Federated
Farmers and others. The amalgamation of the two policies is a minor
administrative change and does not materially change their respective direction
in and of itself. Reference to ‘outstanding’ in the header to Policy P24 can be
deleted, as the policy now covers lower order values as well.

3.15

Other than the alternatives suggested in submissions and evidence that we have
referred to above, we note the request from various submitters (including
WIAL, NZTA and First Gas Ltd) to provide a form of exemption or exception
where RSI or ‘existing infrastructure’ is concerned. We agree with Ms
Legarth’s view that this would be inappropriate for the reasons she outlines.9
However, we consider that the changes we have made to link the significance
of an effect with the suite of management options available will assist in
alleviating the concerns of submitters.

3.16

7

Policy P26
For the reasons set out in Decision Report 4 with respect to the deletion of
Objective O19, we have also deleted the related Policy P26. To summarise,
‘natural processes’ are simply an element of ‘natural character’. In this respect,
Objective O19 and Policy P26 add nothing to the proposed Plan over and
above Objective O17 and Policy P24. We have added a new definition for
‘natural character’ which builds in a reference to ‘natural processes’; a term
which is already defined in the Plan (refer to the Interpretation section in the
Plan). In deleting Policy P26, the submissions from Holcim and Federated
Farmers are accepted.

Supplementary response:2 by Yvonne Legarth, 12 January 2018, para 4.9.3.
Evidence from Hywel Edwards, for NZ Transport Agency 22 August 2017, paras 27 – 29.
9 Right of reply by Yvonne Legarth, 13 October 2017, para 63.
8
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Natural Features and Landscapes
Relevant provisions
The provisions we consider here are Policies P48 and P49. As noted above,
Policy P48 addresses the protection of outstanding natural features and
landscapes, whereas Policy P49 manages use and development where adjacent
to such natural features and landscapes or significant amenity landscapes.
There are no relevant rules in the Plan, although Method M24(a) states that the
Council will work with the region’s city and district councils and the
community to identify outstanding natural features and landscapes. Also,
Method M24(b) states that the Council will work with the region’s city and
district councils and the community to identify areas of outstanding and high
natural character in the coastal environment.
Amendments and reasons
For the reasons outlined below, we have amended Policy P48, deleted Policy
P49 and retained Method M24(a) and (b) as notified.
We find that Policy P48 as notified does not provide a means for achieving the
outcomes sought by the relevant objective (O32). Accordingly, we have
amended the policy as follows:
(a)

adding a new clause (a) to make reference to ‘identifying outstanding
natural features and landscapes within the region’; and

(b)

adding a note referring to Method M24(a) as a basis for achieving (a);
and

(c)

adding ‘all other’ to as notified clause (b); and

(d)

consequential renumbering of remaining clauses.

4.5

In reaching this determination, we accept the legal submissions of Mr Warren
(Rangitāne-o-Wairarapa) and Ms Dewar (WIAL), the evidence of Mr Percy10
and Mr Edwards.11 Similar to natural character as dealt with in Policies P24
and P25, we share their concerns over the level of uncertainty created by the
failure of the proposed Plan to identify outstanding natural features or
landscapes. We have set out our concerns in Decision Report 4 regarding the
position adopted by the Council with the respect to the related suite of
objectives (including O32). The nature of those concerns where natural
features and landscapes are concerned are the same as those expressed in
section 3 above.

4.6

It is for these reasons that we have made changes to Policy P48 to introduce
identification of areas of outstanding natural features and landscapes as a
means of protection, and to make explicit reference (via a note) to Method
M24(a), which provides the impetus for that future identification. Similarly,

10

Evidence from Phillip Percy, for Rangitāne Tū Mai Rā Trust and Rangitāne o Wairarapa, 22 August 2017, paras 90 –
92.
11
Evidence from Hywel Edwards, for New Zealand Transport Agency, 22 August 2017, paras 40 – 43.
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and as we found with respect to areas of natural character, this is the most we
can do within the scope of our delegation and the scope of submissions. We
have retained Method M24(a) as notified. Again, the ball is firmly in the
Council’s court to progress this work.
4.7

We also accept points made in relation to Policy P48 in original submissions
from Porirua City Council (PCC)12 and Dairy NZ and Fonterra Co-operative
Group Ltd.13 The former submitter drew our attention to the lack of
differentiation between notified clauses (a) and (b). The latter observed that the
title of the policy, with its reference to ‘outstanding’, did not reflect its
contents, which extend to lower values. We have made minor changes to the
title and to clause (c) as renumbered (to add ‘all other’), to address this.

4.8

As with Policies P24 and P25, in terms of alternatives, we note the request
from various submitters (including NZTA) to provide a form of exemption or
exception where RSI or ‘existing infrastructure’ is concerned. While we have
not granted this relief, once again we consider that the changes we have made
to link the significance of an effect with the suite of management options
available will assist in alleviating the concerns of submitters.

4.9

We find that Policy P49 does not serve any useful purpose for the following
reasons:

4.10

Policy P49 as notified deals with development adjacent to outstanding natural
features and landscapes, and special amenity landscapes. With respect to the
latter, Decision Report 4 outlines our reasons for deleting the relevant
objective (O38). For the same reasons we have made a corresponding deletion
to that part of Policy P49.

4.11

That leaves the component of the policy relating to development adjacent to
outstanding natural features and landscapes. In this respect, Policy P49 as
notified is intended to give effect to Objective O32. However, that objective is
given effect to by Policy P48, which is not limited to the consideration of the
effects of use and development located within those features or landscapes. It
would reasonably allow consideration of effects associated with use and
development adjacent to those features and landscapes.

4.12

Moreover, Policy P49 as notified does not strongly relate to a section 6 matter
under the RMA. We accept the Hort NZ submission14 that section 6(b)
provides for the protection of outstanding natural features and landscapes, not
the land around, or seascape beside the feature, and we consider that the
drafting of Policy P49 goes beyond the outcome anticipated by Objective
O32, and is flawed on this basis. Nevertheless, the effects of use and
development on those features and landscapes are a valid consideration, but as
we find above, Policy P48 enables this.

12

Submission S163 Porirua City Council.
Submission S316 Dairy NZ and Fonterra Co-operative Group Limited.
14
Submission S307 Horticulture New Zealand.
13
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4.13

The extent to which controls should apply to adjacent use and development, is
a matter the Council would be best placed to consider once the location and
characteristics of said features and landscapes is known, through the
implementation of Method M24(a). In the interim, Policy P49 is redundant
and its retention (given the application of Policy P48) would not be effective or
efficient.

4.14

Once again, the only other substantive alternative requested by submitters, and
not otherwise referred to above, involved the retention of Policy P49 albeit
with the addition of qualifiers relating to RSI, for example. While we have not
granted the relief sought, we consider the underlying concerns of submitters
will be addressed by the amendments we have made to Policy P48.

4.15

As indicated above, we have retained Method M24(a) and (b) as notified,
while amending the relevant policies to further stress the importance of the
work to which the method relates. We consider that the safeguards with respect
to a robust technical methodology and consultation that the necessary First
Schedule process requires, would address the concerns of those submitters
(including Federated Farmers and PCC) that otherwise sought to have the
method deleted or amended.

5.

Geological Features

5.1

5.2

Relevant provisions
Here, we focus on Policy P50 and Schedule J. As noted above, Policy P50
directs the avoidance of significant adverse effects on significant geological
features, and Schedule J identifies those features. The relevant rules pertaining
to Schedule J are contained in the coastal management section of the Plan
(Section 5.7). Decision Report 14 contains our decisions on these provisions.
Amendments and reasons
For the reasons we summarise below, we have amended Policy P50. No
change to Schedule J has been made.

5.3

We have restructured and reworded Policy P50 to better align with other
similar policies, and to more clearly express how a ‘protection’ outcome is to
be implemented. In doing so, we accept the reasons given by Mr Daysh on
behalf of CentrePort.15

5.4

Mr Daysh was concerned that it may not always be possible to avoid effects on
identified geological features, especially where there are functional needs and
operational requirements associated with RSI.16 We agree with Mr Daysh’s
view17 that the difficulty with the policy is over the use of the word ‘avoid’
within the context of ‘significant’ adverse effects. Decision makers need to
determine the level of adverse effect, be it significant, moderate or minor, and
therefore the circumstances in which remediation or mitigation may be also
appropriate.

15

Evidence of Lindsay Daysh, 22 August 2017, para 54-58.
Evidence of Lindsay Daysh, 22 August 2017, para 55.
17
Evidence of Lindsay Daysh, 22 August 2017, para 58.
16
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5.5

The changes we have made broaden the policy direction to include effects
other than significant adverse effects and by including the requirement to
protect where that was not previously included. In doing so the policy will
ensure that the full suite of ‘avoid, remedy or mitigate’ options is available
where the adverse effects are found to be less than significant. This form of
expression aligns with other policies, including Policy P48, which also
distinguishes between the avoidance of significant adverse effects and the
avoidance, remediation or mitigation of all other effects. The changes also
enable closer dialogue between the relevant Objective (O36) and Policy P50.

5.6

We find that Policy P50 will better implement Objective O36 if these changes
are made.

6.

Surf Breaks

6.1

6.2

6.3

Relevant Provisions
The provisions we consider here are Policy P51 and Schedule K. As noted
above, Policy P51 sets out how use and development in and adjacent to
significant surf breaks will be managed, and Schedule K identifies those
breaks. References to surf breaks in rules are indirect; by way of matters of
control, for example.
Amendments and reasons
For the reasons set out in Decision Report 4 with respect to the deletion of
Objective O37, we have also deleted the related Policy P51 and Schedule K.
To summarise, there is no explicit higher order direction to protect surf breaks
that are not nationally significant, nor was sufficiently robust evidence
provided at the hearing to underpin their protection in the Plan. We accept the
evidence of Mr Kyle18 in this respect. We observe that Policy P51 and
Objective O37 rely on Schedule K, that Schedule K has been compiled with
reference to a report commissioned by the Council, and that that report is in
turn informed by the New Zealand Surfing Guide.19 However, as expressed by
Ms Dewar20 and Mr Kyle,21 no robust assessment at any point has been
undertaken of the surf breaks in terms of their contribution to natural character
or their role as natural features.
This is important, both as a methodological principle, but also in practical
terms. It means that limited consideration has been given to the influence of
coastal modification, as opposed to natural processes, on listed surf breaks. Mr
Kyle cites the example of the corner at Lyall Bay, and provides a detailed
analysis22 of the questionable contribution that the break makes to natural
character given the extent of airport-related modification in the area. It stands
to reason that the dynamics of the corner have been influenced, potentially for
both better and worse, by those modifications.

Evidence from John Kyle, 22 August 2017 paras 3.5 and 3.6.
Legal submissions by Amanda Dewar, 12 September 2017, para 81.
20 Legal submissions by Amanda Dewar, 12 September 2017, para 83.
21 Evidence from John Kyle, 22 August 2017, paras 3.25 – 3.26.
22 Evidence from John Kyle, 22 August 2017, para 3.6 and paras 3.13 – 3.24.
18
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6.4

We also agree with Mr Dewar23 and Mr Kyle24 that the policy imperatives of
the NZCPS have been misapplied to what may be regionally, but not
nationally, significant surf breaks. We further agree that Policy P51 as drafted
has the effect of giving prominence to surfing over other recreational pursuits
in the CMA.25

6.5

In reaching these findings, we acknowledge the value and importance of surf
breaks in the region to the surfing community, as highlighted by Mr Gunson in
his evidence on behalf of the Surfbreak Protection Society Inc. However, we
find that the relief sought26 would further, inappropriately elevate the status of
those breaks and the considerations to which decision-makers are then put.

6.6

For the same reasons and also as a consequence of deleting both Objective
O37 and Policy P51, we have deleted Schedule K and Map 24. Consequently,
references in rules to Schedule K and Map 24 in making effects on surf breaks
a matter for control (for example, R151, R157, R165, R186, R192, R200,
R202 and R207) will also need to be deleted. Scope to do so is provided by the
relief sought by WIAL. For completeness we note that the changes to the above
mentioned rules are outlined in Decision Report 14.

6.7

We expect that in due course surf breaks associated with areas of outstanding
or high natural character will be identified through the implementation of
Method M24(b), and that this should have the effect addressing the concerns
of submitters who seek to have the policy and related provisions retained. In
the interim we note that all such areas are subject to Policy P24 and the
relevant objective (O17). Further, the addition of a definition for ‘natural
character’ ensures consideration of the contribution to natural character made
by surf breaks. Finally, at a policy level, the importance of maintaining and
enhancing access to surf breaks for public and contact recreational purposes is
set out in amendments we have made to Policies P9 and P10.

6.8

Overall, we find these changes will ensure the Plan better aligns with the
relevant direction from the RPS, NZCPS and sections 6 and 7 of the RMA.

7.

Conclusion

7.1

For the reasons summarised above, we have adopted several changes to the
natural form and function polices, methods and maps.

7.2

Overall, we find these amendments will better implement the objectives of the
proposed Plan as amended in Decision Report 4.

Legal submissions by Amanda Dewar, 12 September 2017, para 73.
Evidence from John Kyle, 22 August 2017, paras 3.30 and 3.31.
25 Evidence from John Kyle, 22 August 2017, paras 3.7 and 3.32.
26 Evidence from Michael Gunson, 12 September 2017, last page.
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Preamble
This report is a combination of our decisions on submissions on the policies in sections
4.8.1 – 4.8.8 and Policy P10 of the proposed Plan, the rules in Chapters 5.2 and 5.3, and
the related schedules, maps and other methods relevant to discharges to land and water,
contaminated land and hazardous substances.
The sub-topics relevant to this decision were subject to several section 42A reports and
evidence, presentations and legal submissions from submitters that spanned three
hearing streams.
During those hearings, it was recommended by Council officers that these provisions be
rationalised and simplified in a combined framework. We have accepted their
recommendation in that respect and find the proposed Plan will be clearer and more
concise as a result.
In the main, the changes associated with the combined framework that we have adopted
are of an administrative or clerical nature and reduce unnecessary duplication in the
proposed Plan. The amendments necessary to realise this combined framework – which
commonly involves adding the phrase “and to land where contaminants may enter
water” (or similar) to several provisions (principally rules) – do not materially change
the substance of the Plan, and are therefore made under Clause 16 of the RMA.1 Again,
our reasons for making the changes are to improve overall clarity and ease of use.
Another common change we have adopted as a clerical amendment recommended by
officers is the addition of the phrase “to air” within rules that refer to odour discharges
associated with various activities.2
For the sake of brevity, and given that we have adopted these amendments in respect of
multiple rules evaluated in the body of this report, we have not included a rule-by-rule
evaluation of these edits below.
That said, there are several other amendments of a substantive nature that we have
adopted in response to submissions received on the respective provisions, and these are
evaluated in detail where relevant below.
For navigation purposes, we have retained the relevant policy and rule numbering from
the notified provisions rather than renumbering them in the combined framework. This
means that the annotated provisions attached at Appendix D may appear out of
sequence relative to the notified PNRP; however, this is the order that we have
deliberately adopted to improve groupings and plan navigation. We expect that the
Council will be able to adopt consequential renumbering as a final administrative
exercise once all of the provisions of the Plan are settled.

1
2

See for example Rules R70 - R75, R77 - R78, R80 - R83, R86 - R87 and R89 - R91.
See for example Rules R71 - R73, R78, R85, R89, R90 and R91.
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Decision Report 11
Water Quality, Discharges to Land and Water, Contaminated
Land and Hazardous Substances

1.

Introduction

1.1

Report outline and approach
This is the eleventh of 16 decision reports prepared by the Hearing Panel
appointed to hear submissions on, and determine, the PNRP.

1.2

The report addresses the policies and methods relating to water quality,
discharges to land and water, contaminated land, hazardous substances and the
submissions received on those provisions.

1.3

We have structured our discussion on this topic as follows:
(a)

Section 2 summarises key contextual matters, including relevant
provisions and key issues / themes in submissions; and

(b)

Sections 3 - 9 contain our evaluation of key issues and amendments to
provisions; and

(c)

Section 10 – conclusion.

1.4

This report should be read in conjunction with Decision Reports 1 and 4. The
former provides context on the approach we have adopted to our decisionmaking and our reporting. Decision Report 4 records our decisions on the
submissions relating to the proposed Plan’s objectives.

1.5

Section 32AA of the RMA is the principal driver for this report. Among other
things, it requires:
(a)

our evaluation to be focussed on changes to the proposed provisions
arising since the notification of the PNRP and its section 32A reports;

(b)

the provisions to be examined as to whether they are the most
appropriate way to achieve the objectives;

(c)

as part of that examination, that:
(i)

reasonable alternatives within the scope afforded by
submissions on the provisions and corresponding evidence
are considered;

(ii)

the efficiency and effectiveness of the provisions is assessed;

(iii)

the reasons for our decisions are summarised; and

(iv)

our report contains a level of detail commensurate with the
scale and significance of the changes made.
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1.6

As set out in Decision Report 1, we have not produced a separate evaluation
report under section 32AA. Rather, where we have adopted the
recommendations of Council’s section 42A authors, we have adopted their
reasoning, unless expressly stated otherwise. This includes the section 32AA
assessment table attached to the relevant section 42A reports and / or right of
reply reports. Those reports are part of the public record and are available on
the GWRC website. Where our decision differs from the section 42A authors’
recommendations, we have incorporated the section 32AA evaluation into the
body of this report as part of our reasons for amendments, as opposed to
including this is a separate table or appendix.

1.7

We note also that specific objectives were considered at the hearing of these
matters. For the reasons we have given in Decision Reports 1 and 4, however,
our evaluation of those and all other objectives is contained within Decision
Report 4. Both of those Decision Reports should accordingly be read in
conjunction with the below.

1.8

Appendix C contains our summary table of decisions on each submission point
and Appendix D contains the track changed Proposed Natural Resources Plan.

2.

Summary of provisions and key issues

2.1

Outline of matters addressed in this section
In this section, we provide relevant context around which our evaluation is
based. Our discussion includes:

2.2
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(a)

summary of relevant provisions;

(b)

themes raised in submissions; and

(c)

identification of key issues for our subsequent evaluation.

Relevant Provisions
Objectives
In Decision Report 4, we made several changes to the objectives relevant to
water quality, discharges, contaminated land and hazardous substances to
enhance the proposed Plan’s implementation of the RMA’s sustainable
management purpose. Those edits included wholesale deletion of some
objectives and refinements to others. In summary, the outcomes now
anticipated under the objectives relevant to this report topic are:
(a)

intrinsic values of fresh water and marine ecosystems are recognised
and the life supporting capacity of water is safeguarded (O4);

(b)

the relationships of Māori and their culture and traditions with their
ancestral lands, water, sites, waahi tapu, and other taonga are
recognised (O14);

(c)

the quality of groundwater, surface water bodies, and the coastal
marine area is maintained or improved (O23);
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(d)

water quality in rivers, lakes, natural wetlands and coastal water is
maintained or improved such that they are suitable for contact
recreation and Māori customary use (O24);

(e)

biodiversity, aquatic ecosystem health and mahinga kai in fresh water
bodies and the coastal marine area are safeguarded (O25);

(f)

the environment is protected from more than minor adverse effects of
discharges from contaminated land (O43);

(g)

the runoff or leaching of contaminants to water from discharges to
land is minimised (O46);

(h)

the amount of sediment-laden runoff entering water is minimised
(O47);

(i)

the adverse quality and quantity effects of stormwater discharges from
stormwater networks and urban land uses are improved over time
(O48);

(j)

discharges of treated and untreated wastewater to land are promoted
over discharges to water (O49) and such discharges to freshwater are
progressively eliminated (O50); and

(k)

the environment is protected from the adverse effects of discharges of
hazardous substances and the creation of contaminated land is avoided
(O51).

Policies
The policies relevant to this Decision Report are contained within sections
4.8.1 – 4.8.8 of the proposed Plan. In addition we also canvas Policy P10
which addresses the management of fresh and coastal water in relation to
contact recreation and Māori customary use.
Policies P62 - P66 are set out under section 4.8.1 which is entitled “Land and
Water.” Collectively, these provisions signal:
(a)

Council’s preference for discharges to land over discharges to water;

(b)

the direction for improving identified waterbodies for contact
recreation and Māori customary use;

(c)

that mixing waters between catchments is inappropriate except in
certain circumstances;

(d)

how adverse effects of nutrient discharges from agricultural activities
will be managed;

(e)

mandatory matters to be considered when assessing applications for
discharges;
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2.5

Section 4.8.2 relates to discharges to water. It includes Policies P67 - P72
which identify the measures to be adopted in managing adverse effects of
discharges to land and water and discharges of certain contaminants that shall
be avoided. The proposed Plan’s direction for the avoidance and management
of effects on drinking water supply and the management of discharge quality
are also set out in these policies.

2.6

Stormwater is the focus of Policies P73 - P79 in Section 4.8.3. These
provisions include general management measures, and a two-stage policy
approach for establishing and managing local authority stormwater networks.
Additional direction is provided on the interaction of stormwater and
wastewater, and on managing stormwater discharges from large sites and
associated with land use and development.

2.7

Policies P80 - P85 relate to wastewater discharges, including direction for
(among other matters):
(a)

matters to be considered when considering replacement consents to
discharge wastewater to water;

(b)

minimising adverse effects of existing wastewater discharges to
freshwater and coastal water;

(c)

ensuring mana whenua values are considered in decision-making
about wastewater discharges;

(d)

avoidance of new wastewater discharges to fresh water; and

(e)

management
of
on-site
treatment/discharge systems.

domestic

wastewater

disposal

2.8

The policies in Section 4.8.5 of the proposed Plan relate to the avoidance and
management of adverse effects of discharges of wastewater from vessels and
offshore installations and from biofoul cleaning. These provisions include
Policies P86 - P88.

2.9

Contaminated land, hazardous substances and landfills are the subject of
Section 4.8.6. Policy P89 directs the management of discharges of hazardous
substances from contaminated land to minimise significant adverse effects.
Policy P90 adopts good management practice as a tool to manage the effects of
discharges of hazardous substances to land and water and Policy P91 sets out
the measures for managing discharges from landfills.

2.10

Policies P92 and P93 direct the avoidance of adverse effects from hydraulic
fracturing and the associated disposal of chemicals used during the process.

2.11

Policy P94 sets out the measures to be adopted when designing, constructing
and maintaining any system to store, treat or dispose of animal effluent.

2.12

Section 4.8.8 includes Policy P95, which lists the measures to be adopted in
managing the discharge of contaminants to land.
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Rules
As noted in the Preamble above, the rules in Sections 5.2 and 5.3 of the
proposed Plan are relevant to this Decision Report. The provisions under
Section 5.2 include rules for:
(a)

various contaminant discharges to water, including pool and spa
water, dye and salt tracer and other contaminants (Rules R42 - R47
and R67 - R68);

(b)

discharges of stormwater (Rules R48 - R53) to water;

(c)

discharges from contaminated land and of hazardous substances to
water (Rules R54 - R57);

(d)

discharges from water races and pumped drainage schemes to water
(Rules R58 - R60); and

(e)

wastewater discharges (Rules R61 - R64) and biofoul cleaning
discharges to water (Rules R65 - R66).

The rules in Section 5.3 relate to discharges of various contaminants to land
including treated and untreated wastewater from private and public systems,
biosolids, fertiliser, animal effluent, compost, vertebrate toxic agents, silage,
farm dump material, offal pits and other sources (Rule R69 - R93).
Other Methods
The methods in Chapter 6 of the proposed Plan relevant to this Decision
Report include:
(a)

M8, describes how the partnership approach to managing the
restoration of Te Awarua-o-Porirua;

(b)

M10, which sets out further investigations and development of
remediation programme for to address water quality issues in priority
areas;

(c)

M11, which sets out a process by which the Council will assess and
report on their adherence to integrated catchment management;

(d)

M13, which sets out management measures for Wairarapa water
races;

(e)

M15, which describes the composition and roles of a regional
stormwater working group;

(f)

M16, which describes the Council’s strategy for managing
contaminated land;

(g)

M17, which sets out Council’s waste reduction and energy efficiency
measures;
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(h)

M27, which outlines Council’s commitment to develop and
implement a programme to improve water quality for contact
recreation and Māori customary use; and

(i)

M28, which describes Council’s continued commitment to good
management practice; and the definition of good management practice
is also addressed here.

2.16

Schedule H and Map 20 identify waterbodies to be enhanced for contact
recreation and Māori customary use. Maps 21a to 21e identify modelled river
classes. Schedule M and Maps 26, 27a, 27b and 27c relate to community
drinking water supply protection areas and abstraction points. Schedule N
describes the purpose of a stormwater management strategy which is referred
to in policies and rules. Map 28 identifies the water races in the Wairarapa.

2.17

The notified Plan provides definitions for several terms relevant to the above
policies, rules and other methods. These are described in further detail in
sections 3 - 9 below.

2.18

2.19

376

Submissions
Similar to other topics, we found the main groupings submissions on water
quality, discharges, contaminated land and hazardous substances fell into were:
(a)

those in support of a particular provision (or provisions);

(b)

those seeking to amend or delete a provision(s); and

(c)

those recommending the inclusion of new policies, rules or other
methods.

Some of the key themes emerging from the submissions seeking amendments
to the provisions, or inclusion of new provisions, include:
(a)

that new policies and rules be included to better implement the NPSFM;

(b)

application of various qualifiers to the policies relevant to this topic,
including “where appropriate”, “where practicable”, or “to an
acceptable degree” (among others);

(c)

amendment to Policy P62 to delete reference to mahinga kai and to
change “contact recreation” to “secondary recreational contact and / or
provision of potable water”;

(d)

amendment to Policy P62 to require rather than promote discharges to
land over discharges to water;

(e)

that references to stormwater under Policy P63 be deleted or clarified;

(f)

deletion of the note under Policy P63;
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(g)

clarification in Policy P64 about the term “catchments” and its
relationship with “whaitua”;

(h)

deletion of clause (e) under Policy P65;

(i)

that the “minimise” directions in Policies P65, P67, P71, P73 and P89
be replaced with “manage” or “avoided, remedied or mitigated”;

(j)

reduced stringency under Policy P68 and / or dispensation for
additional types of discharges during extreme weather-related events;

(k)

amendment of the direction under Policy P68 to avoid the range of
discharges set out under the policy;

(l)

various amendments to Policy P69 including that the avoidance
direction only relate to more than minor effects, or be achieved
through good management practices;

(m)

clarification under Policy P70 that its good management practice aims
must be achieved within five years of the issue of any relevant consent
and that the overall direction relates to new discharges;

(n)

deletion of the reference to mahinga kai in Policy P70;

(o)

deletion of the “minimise” direction in Policy P72;

(p)

amendment to Policies P74 and P75 to focus on the effects of
discharges from stormwater networks rather than the management of
the networks themselves;

(q)

that Policy P75 be re-written so that it does not read as a rule and that
Policies P76 and P77 be re-written to set out assessment matters rather
than asset management directions;

(r)

that Policy P78 only require improvement on sites where existing
discharge quality is low;

(s)

various amendments to Policy P79 for added clarity;

(t)

that Policy P80 is redrafted to provide relevant assessment matters for
future proposals to replace existing wastewater consents;

(u)

that the “minimise” direction in Policy P81 be amended to be more
lenient and that the policy be amended to provide different direction
for different urban areas;

(v)

that the “avoid” direction in policy P83 only relate to significant
adverse effects, and / or that the direction be avoid, remedy or
mitigate;

(w)

that Policy P84 is amended to require avoidance of on-site wastewater
discharges where connections to reticulated networks are available;
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(x)

deletion of the reference to the New Zealand guidelines for safe
application of biosolids under Policy P85;

(y)

amend Policy P87 such that clause (a) relates to vessels of 400 gross
tonnage and over, and any vessel certified to carry more than 15
persons;

(z)

amendment to Policy P90 to clarify that discharges of hazardous
substances shall not be allowed except where adverse effects are
avoided;

(aa)

that the focus of Policy P90 be changed to target risk;

(bb)

that Policy P91 be amended to provide for new and existing landfills;

(cc)

amendment to Policy P94 to focus on the application rather than the
discharge of animal effluent to land and to focus on the design of the
systems used to store and apply the effluent;

(dd)

various amendments to Policy P95 for increased clarity and to focus
on the quality of discharges rather than their avoidance;

(ee)

various amendments to Policy P10 including deleting the policy,
amending the policy to separate the shared values of contact recreation
and Māori customary use, adding qualifiers and referencing the role in
the whaitua process;

(ff)

various edits to rationalise the policy direction and associated rules for
discharges to land, to water and to land where it may enter water;

(gg)

that reference be made in several permitted and controlled activity
rules to clarify the associated discharges shall not be to sites of
significance in Schedules B, C, F and H;

(hh)

various amendments to rules to be more enabling of discharges
associated with RSI;

(ii)

that alternative rule regimes be instated for urban stormwater
networks in Wairarapa townships;

(jj)

various amendments to rules to ensure activity status is clear where
conditions are met and where they are not;

(kk)

various amendments to the rules for discharges from contaminated
land to be clearer and more aligned with effects management;

(ll)

amendment to rules for discharges from existing water races to be
permitted subject to future implementation of Method M18;

(mm)

amendment to the wastewater discharge rules to be more enabling,
including the discharge of treated wastewater to water or land in sites
of significance;
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(nn)

amendment to the wastewater discharge rules to ensure discharge
quality meets the proposed objectives;

(oo)

amendments to discharge rules associated with cleanfill material, onsite wastewater treatment and disposal to be more lenient or enabling;

(pp)

that inaccuracies in Schedule H and Schedule M be corrected; and

(qq)

various amendments to defined terms and new proposed defined
terms.

Some of these matters feature more predominantly than others in our
evaluation below, but we record that all submissions on these provisions have
been subject to analysis in our deliberations. More detailed descriptions of the
submissions and key issues can be found in the various section 42A reports
prepared by the Council on these topics.
Outline of Key Issues
Our evaluation below focusses on three key issues in turn, being:
(a)

Discharges to land and water - general provisions (section 3);

(b)

Stormwater (section 4);

(c)

Wastewater (section 5); and

(d)

Collected animal effluent (section 6);

(e)

Contaminated land, hazardous substances and landfills (section 7);

(f)

Wastewater from vessels and bio-foul cleaning (section 8); and

(g)

Hydrocarbon extraction (section 9).

2.22

Within the context of these sections, we briefly discuss other discrete matters,
including the reasons for amending certain related definitions.

2.23

Before turning to that more detailed evaluation, however, we are compelled to
address a broader issue here, similar to the approach we adopted in Decision
Report 9. Namely, the Minister of Conservation, Rangitāne o Wairarapa and
Fish and Game jointly presented evidence in support of a new policy and rule
framework to fill a so-called gap in the proposed Plan arising from the
Council’s multi-stage approach to implementing the NPS-FM. This included
five new policies and new and amended rules to implement the changes to the
objectives also sought by the submitters (and discussed in Decision Report 4).

2.24

As part of the changes, the submitters requested that the policies include a
“land use capability” allocation table which sets out loads for nitrate-nitrogen
which are not to be exceeded in identified “zones” in the region. It was
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accepted by the relevant parties3 at the hearing, however, that this amendment
was not within scope of the submissions received, and as a result the submitters
sought that the Panel recommend a Schedule 1 (RMA) variation to the
proposed Plan to address the matter. Consequentially, they proposed a different
interim regime that was derived from the evidence of Prof Death and Dr
Canning which set out sub-catchment loads to be achieved rather than use the
“land use capability” table originally proposed in their submission.
2.25

Though we have adopted several changes to the policies and rules relevant to
this topic, we have not adopted the new policy and regulatory framework
proposed by these submitters for multiple reasons.

2.26

Firstly, and as alluded to above, we believe many of the recommendations for a
new policy and rule framework made in evidence for the submitters to be
questionable in terms of the scope in their submissions.

2.27

Relatedly, many of the changes expand substantially on the relief sought by the
submitters and represent a major departure from the notified provisions. We
fear that adopting those changes would introduce matters of fairness for other
parties who might not have anticipated the extent of change proposed by
reading the submission notices. Changes of this nature and scale would – we
think – be better adopted via a more integrated Schedule 1 RMA process or
indeed the future whaitua processes.

2.28

While that course of action could have been realised by way of variation to the
PNRP as suggested by Ms Ongley, we do not share her view that the proposed
Plan as notified is inherently flawed in terms of its implementation of the NPSFM such that a variation is necessary. The NPS-FM enables a staged approach
to implementation and in our view, the evidence supports such an approach
being taken in the PNRP.

2.29

Furthermore, the evidence we heard suggested that the greatest risk to the
Plan’s successful implementation is in the Ruamāhanga catchment given the
nature of the fresh water resource there. That risk is not, however, so great that
the PNRP will fail in its implementation role and we note also the advice from
officers that the whaitua plan change for the Ruamāhanga is well advanced.
We found Mr Willis’ evidence4 on this matter of risk to be particularly helpful,
and we have adopted it in finding the risk of acting (as generally proposed in
the PNRP) is acceptably low.

2.30

Finally, we share Mr Willis’ view that the alternative regulatory framework
proposed by the submitters’ experts would be onerous and is not justified based
on the evidence we heard.5

2.31

Overall, we consider the proposed policy and regulatory approach for this
topic, taking into account the amendments we have adopted as outlined below,

3
See legal submissions of Ms Anderson for GWRC (4 May 2018) para 32 - 46 and of Ms Anton for S75 Minister of
Conservation and Ms Ongley for S308 Fish and Game (7 March 2018) para 22.
4
Evidence of Gerard Willis for GWRC (12 January 2018), para 14.1 - 14.11.
5
Right of reply evidence of Gerard Willis for GWRC (14 May 2018), para 8.12 - 8.19.
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is the most appropriate for implementing the proposed objectives – which we
have found in Decision Report 4 to be the most appropriate for achieving the
RMA’s sustainable management purpose, whilst also implementing relevant
strategic direction from the NPS-FM, the RPS and other higher order
documents.

3.
3.1

Discharges to land and water – general provisions
Relevant provisions
The provisions we consider here include Policies P62 - P72 and P95, selected
rules from sections 5.2.2, 5.2.5, 5.2.8, 5.3.2, and 5.3.5 – 5.3.9 of the proposed
Plan, Methods M13 and M17, Schedules H1 and H2, Maps 20 and 28 and
various defined terms.

3.2

Policy P62 promotes contaminant discharges to land over direct discharges to
water, particularly where adverse effects arise on aquatic ecosystem health,
mahinga kai, contact recreation and Māori customary use. The latter two
matters are the focus of Policy P63 which requires improvement to water
bodies prioritised in Schedule H2 over time through a range of means.

3.3

Policy P64 identifies the mixing of waters between catchments as
inappropriate except where there are no adverse effects on mana whenua
values.

3.4

The effects of nutrient discharges from agricultural activities are to be
minimised under Policy P65 through good management practice, information
gathering / reporting, integrated catchment management, rules and other
methods, and whaitua plan changes.

3.5

Policy P66 is a mandatory policy under the NPS-FM that sets out matters that
must be considered by Council when assessing discharge applications.

3.6

Policy P67 is the first of six policies the proposed Plan sets out under the
heading of “Discharges to water”. It seeks to minimise the adverse effects of
contaminant discharges to land and water by avoiding, reusing, recovering or
recycling contaminants, minimising volume / amount of discharges, using
appropriate treatment options and achieving the standards set out in Policy P71
after reasonable mixing.

3.7

Discharges of untreated wastewater, animal effluent from storage facilities,
untreated trade waste and organic waste are to be avoided under Policy P68
with some exceptions.

3.8

The adverse effects of discharges on community / group drinking water
supplies are firstly to be avoided where practicable under Policy P69. Where
avoidance is not practicable, various matters are to be taken into account when
managing the effects.

3.9

Policy P70 sets out a management regime for point source discharges that do
not meet objectives set in Tables 3.4, 3.5, 3.6 or 3.8 of Objective O25.
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3.10

Policy P71 sets out water quality standards for point source discharges to rivers
after the zone of reasonable mixing, which is determined by having regard to a
range of matters under Policy P72.

3.11

Discharges to land are managed by Policy P95 by avoiding more than minor
effects on soil health and discharges that would create contaminated land,
minimising effects on health and safety, not resulting in discharges to water
and other means.

3.12

Section 5.2.2 of the proposed Plan contains six rules relating to water
discharges. Rules R42 - R46 respectively permit discharges to water of minor
contaminant discharges, water, spa or pool water, potable water discharged for
the purposes of draining pipelines or water reservoirs for specified purposes,
and dye or salt tracers – provided that various conditions are met. Dye and salt
tracer discharges that are not permitted are enabled as a controlled activity
under Rule R47.

3.13

The three rules in Section 5.2.5 of the proposed Plan relate to discharges to
water from water races and pumped drainage schemes. Rules R58 and R60
respectively identify any discharge of water or contaminants from a water race
shown on Map 28 and from pumped drainage schemes established after the
notification date of the PNRP as a discretionary activity. Rule R59 permits
discharges from pumped drainage schemes that existed prior to the PNRP’s
notification subject to meeting identified conditions.

3.14

Section 5.2.8 includes two “default” rules for discharges to water not provided
for under other rules. Rule R67 identifies contaminant discharges inside sites
identified in Schedule A, F1, F3 or F4 as a non-complying activity where not
otherwise permitted. Contaminant discharges to water that are not permitted or
non-complying are discretionary under Rule R68.

3.15

Section 5.3.2 sets out various rules relating to discharges of contaminants to
land. Rule R69 permits the discharge of contaminants to land which are not
otherwise subject to other rules in the proposed Plan and which meet specified
conditions. Rule R70 similarly permits discharge of cleanfill material onto
land where conditions are met.

3.16

Rule R81 is the only rule under Section 5.3.5 of the PNRP. It enables
discharge of supernatant from drinking water plants onto land as a controlled
activity where specified conditions are met.

3.17

Among other rules, Section 5.3.6 of the proposed Plan includes Rules R85 and
R86. The former permits the discharge of compost onto land and associated
odour discharges where identified conditions are met. For such discharges that
do not meet the permitted conditions, Rule R86 applies and the discharges are
assessed as a discretionary activity.

3.18

Section 5.3.7 of the PNRP includes two rules relating to discharges of
vertebrate toxic agents. Rule R87 permits such discharges to land where
specified conditions are met and Rule R88 enables the discharges to land
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including where it may enter water as a controlled activity, again subject to
meeting specific conditions.
3.19

Rules R89 - R91 are contained in Section 5.3.8 of the proposed Plan and
respectively permit discharges to land associated with identified activities,
provided specified conditions are met. Specifically, Rule R89 relates to new
farm refuse dumps R90 relates to the manufacture and storage of silage, and
R91 relates to offal pits.

3.20

Section 5.3.9 of the PNRP contains the final two discharge to land rules. Rule
R92 identifies contaminant discharges to land within a community drinking
water supply protection area that are not otherwise permitted as restricted
discretionary activities. Under Rule R93 any discharge to land that is not
otherwise permitted, controlled, restricted discretionary or non-complying is a
discretionary activity.

3.21

Methods M8, M10 and M11 are all part of a group of methods aiding the
achievements of a number of objectives in the Plan in respect of water and
habitat quality. They all involve the Council working in partnership with other
agencies predominantly mana whenua, in order to develop investigation and
monitoring programmes to improve the values associated with various water
bodies in the region.

3.22

Method M13 notes that GWRC will work with Wairarapa district councils and
landowners to characterise the natural, social and cultural values of water races
and to develop management options for them. The method sets out six methods
that may be used, among others developed. Map 28 shows the location of
existing water races in Wairarapa, though descriptive text on the map indicates
it is not a complete representation of them.

3.23

Method M17 sets out the means which GWRC proposes to reduce waste and
encourage energy and water efficiency in collaboration with city and district
councils in the region.

3.24

Method M27 requires the Council to develop and implement a programme to
improve water quality for contact recreation and Māori customary use in the
fresh and coastal water bodies identified in Schedule H2.

3.25

Method M28 requires the Council to develop good management practice
guidelines across a number of activities. The term “good management practice”
is also defined in Chapter 2 of the proposed Plan.

3.26

A list of regionally significant water bodies for primary contact recreation are
set out in Schedule H1. These water bodies are identified spatially on Map 20.

3.27

Modelled river classes are identified on Maps 21a to 21e.

3.28

Schedule M and Maps 26, 27a, 27b, and 27c identify community water supply
protection areas and bores.

3.29

The defined terms we consider here include “cleanfill material”,
“contaminants”, “compost”, “farm refuse dump”, “gully”, “natural capacity”,
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“offal pit”, “point source discharge”, “pumped drainage scheme”, “river
classes”, “silage”, “silage storage area”, “tributary”, “vertebrate toxic agent”,
“water race” and “zone of reasonable mixing”.
3.30

3.31

Amendments and reasons
For the reasons outlined below, we have amended all of the provisions relevant
to this report topic except for Policies P62 and P64, Rule R43, Methods M8
and M11, and the definitions of “cleanfill material”, “river classes” and
“silage.”
Policies P62 - P68, P10 and P70 - P72, Method M27, Schedule H1 and
H2, and Map 20
Starting with Policy P66, we have amended clauses (c) and (d) by deleting the
word “secondary” to align with 2017 NPS-FM update. This is a mandatory
change and we have made it accordingly.

3.32

We have made several amendments to Policy P67 to accommodate the merger
of land and water discharge provisions for the reasons expressed by Ms
Pawson in her right of reply. We also adopt her interpretation that the policy is
intended to establish a hierarchy for the matters set out in the bullet points
listed, and have adopted her recommended wording to provide that clarity.6

3.33

Furthermore, we have deleted the final clause under the policy relating to point
source discharges as recommended in the combined section 42A report, and
note such discharges are dealt with under Policy P71.7

3.34

The submissions from Rangitāne o Wairarapa, Powerco and the Oil Companies
are accepted in part accordingly.

3.35

Collectively, these amendments will better implement the proposed objectives,
and in particular Objectives O46, O47, and O49. The policy direction remains
that the adverse effects of contaminant discharges will be minimised through a
hierarchy of measures, but the redrafting adopted will be more effective and
efficient in our view.

3.36

We have not adopted the alternatives sought by submitters on Policy P67 for
the reasons expressed in the combined section 42A report and in Ms Pawson’s
right of reply.8 We share Ms Pawson’s view that the alternatives are not
appropriate and would reduce the policy’s effectiveness of implementing the
objectives.

3.37

In regard to Policy P62, we have accepted the submissions seeking to retain the
provision as notified. We ultimately do not agree with the changes to the policy
recommended by Mr Loe and Ms Pawson as the drafting does not improve the
policy’s implementation of the proposed objectives or alignment with the
direction from the RPS, particularly Policy 16.

6

Right of Reply, Rachel Pawson (8 May 2018), para 311 - 321 and Appendix A, p.21 - 22.
Combined Section 42A Report (12 January 2018), para 693
8
Combined Section 42A Report (12 January 2018), para 682 - 692 and Right of Reply, Rachel Pawson (8 May 2018),
para 314 - 317.
7
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3.38

We have not accepted the alternatives sought by other submitters on Policy
P62 for the reasons expressed in the combined section 42A report.9
Furthermore, we have not accepted the submission from Rangitāne o
Wairarapa to separate the shared values in clauses (a) and (b) of the policy as
this is inconsistent with the Plan’s overall approach and commitment to
partnership.

3.39

Turning to Policy P63, the amendments we have adopted include the following
changes recommended by Ms Pawson for the reasons she expressed:10
(a)

amendment to clause (a) for alignment with the relevant section of
Schedule H2 to which the clause relates;

(b)

clarification that the policy relates to improvement of fresh and coastal
water;

(c)

removal of unnecessary duplication between the policy’s body text
and clause (b);

(d)

relocation of the text regarding contact recreation and Māori
customary use from the body text to clause (c);

(e)

relocation of the direction for stormwater networks from clause (b) to
clause (c), and addition of discharges from the larger sites used for the
port, airport and state highways; and

(f)

deleted the note under the rule as the future detail of the whaitua
process is unknown at this time and the note suggests
predetermination which may or may not transpire.

3.40

The submissions from Land Matters (and common format) seeking deletion of
the note are accepted, and the submission from Rangitāne o Wairarapa seeking
the policy to be strengthened as relates to discharges to water is accepted in
part accordingly.

3.41

Overall, we agree with Ms Pawson that the changes will make the policy
clearer and more effective at implementing the proposed objectives, and in
particular Objective O24.

3.42

Schedule H2 is the key implementation method for Policy P63, and we have
adopted changes to that schedule. Schedule H2 has been substantially amended
in response to the submission from Federated Farmers for the reasons
expressed in the combined section 42A and Ms Pawson’s right of reply.11 This
includes the deletion of all but two water bodies from the “second priorities for
improvement” list set out at the rear of the schedules.

9

Combined Section 42A Report (12 January 2018), para 622 – 627.
Combined Section 42A Report (12 January 2018), para 380 - 391 and Right of Reply, Rachel Pawson (8 May 2018),
para 217 - 224 and Appendix A, p.7 - 8.
11
Combined Section 42A Report (12 January 2018), para 348 - 349 and right of reply, Rachel Pawson (8 May 2018),
para 225 - 226 and Appendix A p.11.
10
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3.43

Relatedly, we have altered Method M27 dealing with the Council developing
and implementing a programme to improve water quality in Schedule H2 water
bodies. The principal change made is to require the programme to be
developed and implemented in conjunction with mana whenua. This change
gives effect to the submission by Ngā Hāpu ō Ōtaki and is adopted for the
reasons outlined in Ms Pawson’s section 42A report.12

3.44

Map 20 is also related to the implementation of Policy P63. There were no
submissions seeking any amendments to the Map; however, we observe that
the map relates only to Schedule H1 water bodies and have consequentially
amended the Map title to reflect that as a minor amendment under RMA
Clause 16. The lone amendment we have adopted to Schedule H1 is the
deletion of the word “regionally” under the title. This is a minor editorial
correction under Clause 16 of the RMA to better align the terminology used in
the schedule and the relevant objective (O24).

3.45

Although somewhat out of sequence it is appropriate to consider Policy P10
here, due to its similarities to Policy P63. Despite the range of submissions
previously referred to, we have only made minor changes to the policy in line
with Ms Pawson’s recommendations.13 The principal amendment is to direct
the policy to avoid, remedy or mitigate effects from use and development on
contact recreation and Māori customary use. In addition, we have amended
clause (a) of the policy by deleting reference to the communities’ objectives.
There was one further amendment to Policy P10 arising from our decision on
Objective O37 and Policy P51. This is dealt with in full in Decision Report 10,
but essentially involves the addition of the words “surfing” into clause (c) so
that improved access to surfing location is captured by the policy.

3.46

We have made several changes to Policy P65. Firstly, we have replaced the
reference to “nutrient discharges” in the title and body of the policy with “rural
land use activities” and associated discharges for the reasons expressed in the
combined section 42A report and by Ms Pawson in her right of reply.14 For the
same reasons we have clarified that the effects to be minimised by the policy
are “adverse” effects.

3.47

We have also adopted Ms Pawson’s recommendation that clause (e) be deleted
in response to the submission from Land Matters (and common format) for the
reasons she has expressed. We share her view that the whaitua process will be
self-contained and that clause (e) has no bearing on that.15

3.48

Finally, we have replaced notified clause (d) with a new clause (a). This is a
minor change adopted under Clause 16 of the RMA and will enhance the
clarity of the policy in our view. In particular, it signals “up front” that the
PNRP rules and methods are a main means of implementing the policy.

12

Combined Section 42A Report (12 January 2018), para 397 - 405.
Combined Section 42A Report (12 January 2018), para 356 - 375.
14
Combined Section 42A Report (12 January 2018), para 658 and right of reply, Rachel Pawson (8 May 2018), para
303 - 309 and Appendix A p.20.
15
Combined Section 42A Report (12 January 2018), para 664.
13
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3.49

We have not accepted the alternatives sought by other submitters for the
reasons expressed in the combined section 42A report and Ms Pawson’s right
of reply.16 We share Ms Pawson’s view that the minimise direction is the most
appropriate to implement the proposed objectives. We agree also with her that
the policy would not benefit from closer alignment with the direction in Policy
P70 for point source discharges as sought by Forest and Bird.

3.50

We also adopt Mr Willis’ evidence that the amendment to Policy P65 sought
by Rangitāne o Wairarapa, the Minister of Conservation and Fish and Game to
require information to be provided by consent holders on an annual basis is not
appropriate or justified.17

3.51

We have amended clauses (a) and (b) under Policy P70 for the reasons
expressed in the combined section 42A report and Ms Conland’s right of
reply.18 These amendments will clarify the distinction between existing and
new discharges and apply more appropriate terminology – in particular the
term “discharge” instead of “activity.” We agree the amended policy will better
implement Objective O25 in particular and the aquatic ecosystem health and
mahinga kai of freshwater and coastal water will improve over time as a result.
The submissions from Wellington Water, SWDC and MDC are accepted
accordingly. Clarification is also provided that the policy applies to new and
existing discharges. In these respects, the submission from Rangitāne o
Wairarapa is accepted in part.

3.52

We have not adopted the alternative recommended by Rangitāne o Wairarapa,
the Minister of Conservation and Fish and Game seeking both amendment to
the policy and inclusion of a new policy. Regarding the former, we share the
view expressed in the combined section 42A report that the policy’s efficacy
will not be enhanced by making it time bound.19 We did not accept the new
policy proposed as we found no scope to do so in the respective submission
notices for these three parties.

3.53

In considering other alternatives sought by submitters, we have not included
reference to trout habitat as sought by Fish and Game, nor have we made any
amendments regarding offsetting for the reasons expressed in the combined
section 42A report.20

3.54

We have also made several changes to Policy P71. Firstly, we have added
reference to Table 3.4 of Objective O25 into the body text of the policy in
response to the submission from Forest and Bird. Secondly, we have added an
exclusion in the policy for stormwater and wastewater discharges to clarify that
they are managed under other policies. We have also deleted the numeric
listings under clauses (a) - (c), but retained the parameters. We have adopted
the reasons for these changes expressed in the combined section 42A report,21

16

Combined Section 42A Report (12 January 2018), para 655 - 662 and Right of Reply, Rachel Pawson (8 May 2018),
para 304 - 306.
Right of reply evidence, Gerard Willis (14 May 2018), para 8.12 - 8.19.
18
Combined Section 42A Report (12 January 2018), para 793 - 795 and Appendix A, p.47 - 48 and Right of Reply,
Michelle Conland (4 May 2018), para 152, and Appendix A, p.74 - 75.
19
Combined Section 42A Report (12 January 2018), para 820 - 821.
20
Combined Section 42A Report (12 January 2018), para 814, 822 - 823.
21
Combined Section 42A Report (12 January 2018), para 840 - 843, 852 - 854 and Appendix A, p.48 - 50.
17
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and the submissions from SWDC, MDC and Forest and Bird are accepted in
part accordingly.
3.55

We wish to amplify Ms Conland’s view as expressed in the combined section
42A report on this provision that the limits in the policy will be too lenient for
some discharges and too stringent for others, which speaks to a lack of
efficacy. We share her rationale that the rules and consent processes are the
more appropriate ways of establishing limits for these parameters.

3.56

Related to this, we note that Ms Conland – in her right of reply22 –
recommended a new Policy P71A to deal with the quality wastewater
discharges. We address this matter below under report section 5.

3.57

Policy P72 has been amended as recommended by Mr Loe to clarify its
purpose of providing criteria for determining an acceptable mixing zone in the
resource consent process, where water quality outcomes at or near the
discharge site may not be achieved as a result of the discharge.23 We have not
deleted the policy as sought by three submitters for the reasons given by Mr
Loe.

3.58

Relatedly, we discuss the definition of “zone of reasonable mixing” further
below.

3.59

Our decision on Policy P64 is to retain the provisions as notified for the
reasons expressed in the combined section 42A report and in Ms Pawson’s
right of reply.24 We share her interpretation that while the mixing of water
between catchments cannot be avoided outright, it is valid to signal in the
proposed Plan that the cultural effects of that outcome are a relevant matter for
considering the appropriateness of mixing in a given context – particularly
given the proposed objectives for water quality and mana whenua values.

3.60

We have made several changes to Policy P68 as recommended in the
combined section 42A report and Ms Conland’s right of reply.25 Firstly, we
have amended the title to reflect the policy’s “avoid” direction. More
substantively, clause (a) is amended to delete the exemption for wastewater
system failure and to change “extreme weather related” overflows to “heavy
rainfall event” overflows.

3.61

We have not accepted the alternatives sought by other submitters for the
reasons given by Ms Conland.26

3.62

22

Rules R43 - R47
Here we consider the discharges enabled under Rules R43 - R47.

Right of Reply, Michelle Conland (4 May 2018), para 119-128, and Appendix A, p.77 - 78.
Section 42A Report, Barry Loe (9 June 2017), para 240-242 and Appendix A, p.126 - 127.
24
Combined Section 42A Report (12 January 2018), para 637-642 and Right of Reply, Rachel Pawson (8 May 2018),
para 301.
25
Combined Section 42A Report (9 June 2018), para 785 and Right of Reply, Michelle Conland (4 May 2018), para 173
- 174, and Appendix A, p.73 - 74.
26
Right of Reply, Michelle Conland (4 May 2018), para 162 - 169.
23
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3.63

However, before addressing the individual rules, we note the submission of
Transpower NZ sought an advice note in the introduction to Section 5.2 of the
Plan to provide certainty that the rules would not apply to the discharge of
contaminants to water in relation to an existing National Grid line at 14
January 2010. This request would mirror the situation that would prevail in the
NES-ETA. For reasons outlined in the combined section 42A report, we accept
this submission and have included a note to this effect.27

3.64

Rule R43 has been retained as notified for the reasons expressed in the
combined section 42A report.28 The lone submission seeking change was in
relation to clause (c) and the suggestion that zones of reasonable mixing not be
applied to discharges to water in areas with significance to mana whenua. We
agree with the sentiment expressed in the combined section 42A report that the
permitted conditions (including condition (c)) are appropriate without the need
for amendment.

3.65

We have amended conditions (a) and (c) under Rule R44 as recommended in
the combined section 42A report and in Ms Conland’s right of reply.29 We
agree that the addition of Schedule C and H1 better implement the policy
direction for mana whenua and contact recreation, and the submission from
Rangitāne o Wairarapa is accepted in part accordingly. The addition of the
term “for a period of 14 days” is a minor edit adopted under Clause 16 of the
RMA.

3.66

We have not accepted the request to include other schedules as sought by
submitters for the reasons expressed by Ms Conland in her right of reply30.

3.67

We have retained the substance of Rule R45 as notified for the reasons
expressed in the combined section 42A report and Ms Conland’s right of
reply.31 We have, however, made one clerical change by bolding the reference
to the term “upgrade” as this is defined in the proposed Plan.

3.68

Condition (d) of Rule R46 has been amended as recommended in the combined
section 42A report, and the submission from Wellington Water is accepted
accordingly.32 We have not accepted the submission seeking additional
references to schedules in Rule R46 but we have done so in Rule R47 for the
reasons expressed in the section 42A report.33

3.69

For completeness, we note that Council officers recommended the inclusion of
a new non-complying activity rule for point source discharges of specific
contaminants to stormwater networks in consideration of this suite of rules.34
While we see some merit in the substance of that recommendation, we find that

27

Combined Section 42A Report (12 January 2018), para 859 - 862.
Combined Section 42A Report (12 January 2018), para 944 - 955.
29
Combined Section 42A Report (12 January 2018), para 946 - 955 and Right of Reply, Michelle Conland (4 May 2018),
para 39 and 46, and Appendix A, p.85 - 86.
30
Right of Reply, Michelle Conland (4 May 2018), para 29 - 44.
31
Combined Section 42A Report (12 January 2018), para 960 - 961 and Right of Reply, Michelle Conland (4 May 2018),
para 196 - 200.
32
Combined Section 42A Report (12 January 2018), para 964 - 966 and 970, and Appendix A, p.58 - 59.
33
Combined Section 42A Report (12 January 2018), para 967 - 969, and Appendix A, p.59 -6 0.
34
Right of Reply, Michelle Conland (4 May 2018), para 175 - 192.
28
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it is beyond the scope afforded by the submissions received. Accordingly, we
have not adopted that recommendation.
3.70

3.71

3.72

3.73

Method M8, M10, M11 and M17
Methods M8, M10 and M11 are all part of a group of methods aiding the
achievements of a number of objectives in the Plan in respect of water and
habitat quality. They all involve the Council working in partnership with other
agencies predominantly mana whenua, in order to develop investigation and
monitoring programmes to improve the values associated with various
waterbodies in the region. We have retained all three methods with a minor
amendment to Method M10 to acknowledge the role of the whaitua process in
these future programmes.35
We have adopted one minor amendment to Method M17 in response to the
submissions from Wellington Water and Federated Farmers. To that end, we
adopt the reasons given by Mr Loe in his section 42A report that industries
should also be engaged with to reduce waste and encourage efficient use of
water and energy.36
Method M28 and the definition of “good management practice”
We have retained Method M28 without amendment for the reasons set out in
the combined section 42A report.37 In addition, we have amended the
definition of “good management practice” by making it clear that the
information on the Council’s website are only examples of good management
practice.38
Definitions of “zone of reasonable mixing”, “contaminants”, “point
source discharge”, “river classes” and “tributary”
We have adopted several amendments to the definition of “zone of reasonable
mixing” as recommended by Mr Loe39 and Ms Conland40 and agree the change
will enhance the clarity of discharge provisions in the CMA. The submissions
from WCC, Hutt City and Upper Hutt City Councils are accepted in part
accordingly.

3.74

New Zealand Steel sought the inclusion of a new definition for the term
“contaminants”. We observe that there is already a definition of the term in
the RMA that will apply in the absence of a specific definition in the proposed
Plan. No evidence was presented on the matter to justify adopting a definition
that departs from that expressed in the Act, and so the submission is not
accepted.

3.75

We have adopted some amendments to the definition of “point source
discharge” in response to the submission from Federated Farmers, Dairy NZ
and Fonterra. This has included the deletion of the words “ditch” and

35

Combined Section 42A Report (12 January 2018), para 696 - 969.
Section 42A Report, Barry Loe (5 March 2018), para 745, and Appendix A, p.263 - 264.
37
Combined Section 42A Report (12 January 2018), para 744 - 749.
38
Combined Section 42A Report (12 January 2018), para 726 - 743.
39
Section 42A Report, Barry Loe (9 June 2017), para 168 - 179 and Appendix A, p.123 - 124.
40
Combined Section 42A Report (12 January 2018), para 204 - 208.
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“property” from the definition for the reasons expressed in the combined
section 42A report.41 We have also included the word “water” as a minor
amendment under Clause 16 of the RMA.
3.76

The definition of “river classes” has been retained as notified for the reasons
expressed in the combined section 42A report.42

3.77

A minor amendment has been made to the definition of “tributary”. We adopt
the reasons provided for this change in the combined section 42A report.43

3.78

Policy P95, Rules R85 - 86 and R89 - R91, and definitions of “solid
animal waste” and “gully”
We have adopted several amendments to Policy P95 recommended by Mr Loe
for the reasons he expressed.44 This has included amendment to clause (a) to
refer to the life supporting capacity of soil as sought by Hort NZ and to change
the focus of the clause to minimise adverse effects as sought by Fertiliser NZ.

3.79

Clause (b) has been reworded to improve the drafting and syntax with the main
body of the policy. This is a minor editorial change under RMA Clause 16 and
does not change the substance of the policy.

3.80

We have amended clause (c) to accept in part the submission from Java Trust
seeking to make the policy less impractical. We agree with Mr Loe that
deletion of the word “natural” from the clause will assist in that respect.
Relatedly, this amendment addresses in part the request by CDC that a
definition be added to the proposed Plan to clarify what is meant by “natural
capacity”. We have also deleted the term “infiltrate” from clause (d) as sought
by Hort NZ and Fertiliser NZ who point out that the term is not grammatically
correct.

3.81

The direction under clause (e) has been altered from minimisation of any
effects on health and safety to the avoidance of significant effects in response
to submission from Fertiliser NZ and Rural Residents Environmental Society
Inc. We agree this outcome is better aligned with the proposed objectives as
relates to the health and safety of people.

3.82

Clause (f) has also been amended such that it focuses on minimising effects
rather than avoiding discharges per se. We agree with Mr Loe that the notified
clause is too absolute and unrealistic, and the submission from Java Trust is
accepted in part accordingly.

3.83

Regarding other alternatives, we have not accepted the introduction of a new
clause (g) as sought by Rangitāne o Wairarapa as it would duplicate the
direction in Policies P44 and P45. This point was well made by Ms Whitney in

41

Combined Section 42A Report (12 January 2018), para 224 - 225, and Appendix A, p.29 - 30.
Combined Section 42A Report (12 January 2018), para 428 - 429.
43
Combined Section 42A Report (12 January 2018), para 212 - 215 and Appendix A, p.29.
44
Section 42A Report, Barry Loe (5 March 2018), para 316 - 346 and Right of Reply (7 September 2018) para 25 - 32
and Appendix A, p.59 - 60.
42

391

Proposed Natural Resources Plan

Decision 11 – Water Quality, Discharges to Land and Water, Contaminated Land and Hazardous Substances

her evidence45 for SWDC and MDC and we note Mr Loe signalled his
alignment with Ms Whitney’s reasoning in his right of reply.
3.84

Several amendments have been adopted for Rule R85. As noted in the
Preamble to this report, the proposed approach by officers on this topic was to
amalgamate the discharge provisions into a combined set for discharges to
water, land and land where it may enter water. Rule R85 is the first of several
rules that we discuss in this report where amendment has been adopted to
reflect this, but we note it is common to many of the rules we discuss below.

3.85

We have amended the rule also to refer to solid animal waste in response to the
submission from Henergy Cage-Free Limited. In this respect we adopt Mr
Loe’s reasons for adding the term to the rule and including a corresponding
definition for the term.46

3.86

Also related to the Henergy submission, we have adopted Mr Loe’s
recommended amendment to condition (b) under Rule R85 to ensure the rule
functions appropriately as relates to the addition of solid animal waste. This
also relates to the justification provided by Mr Loe for a new clause (d) relating
to the even spreading of effluent, which will also assist with the avoidance of
discharges entering water. We find these amendments will better implement
the relevant policies and have adopted Mr Loe’s reasons and recommendations
accordingly.47 In addition to Henergy Cage-Free Limited, the submissions from
Fertiliser NZ and Federated Farmers are accepted in part accordingly.

3.87

Rule R86 has also been amended to apply to solid animal waste in addition to
compost-related discharges as this is the relevant default rule where conditions
of Rule R85 are not met. In addition, we have broadened the third matter of
discretion under the rule to apply to water quality effects generally, not just
nitrogen loading rates. We adopt Mr Loe’s recommendation and reasons for
that change and the submissions from Fertiliser NZ and Ravensdown are
accepted in part accordingly.48

3.88

We have amended Rule R89 by amending conditions (b), (c), and (f) for the
reasons expressed by Mr Loe.49 Condition (b) has been amended to clarify a
time limit for the total volume permitted in response to the submissions NZ
Deer Farmers, Taratahi Agricultural Training Centre, Jim Hedley and Land
Matters (and common format), which are accepted in part accordingly.

3.89

The change to condition (c) is a Clause 16 (RMA) amendment to clarify that
the dumps permitted in silty or clay soils are meant to be in the ground.

3.90

The final change – to condition (f) – is to remove offal or dead animal matter
from the materials that are not permitted in farm refuse dumps. For the reasons

45
Evidence of Pauline Whitney for S367 Masterton District Council and S366 South Wairarapa District Council (26
March 2018), para 151.
46
Section 42A Report, Barry Loe (5 March 2018), para 81 - 88, 536 - 537 and Appendix A, p.216 - 217, 254 - 255.
47
Section 42A Report, Barry Loe (5 March 2018), para 589 - 594.
48
Section 42A Report, Barry Loe (5 March 2018), para 601 and Appendix A, p.216 - 217, 255 - 256.
49
Section 42A Report, Barry Loe (5 March 2018), para 642 - 643, 660 - 662 and Right of Reply (7 September 2018)
para 84 - 85 and Appendix A, p.97 - 98.
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expressed by Mr Loe, we accept the submissions from Derek Neal, C and J
Morrison, Federated Farmers and Max Lutz accordingly.
3.91

We have not accepted the alternatives proposed by MDC and SWDC for the
reasons given by Mr Loe.50 In short, the rule would be less effective if the
buffer distances, minimum land area and the information requirement at
condition (h) were deleted.

3.92

Similarly, we agree with Mr Loe that the deletion of condition (d)(iii) proposed
by Craig Dairy Farms (and common format) and Federated Farmers is not
appropriate for the reasons he expressed.51

3.93

Rule R90 has also been subject to several amendments. Consistent with the
rule changes (and reasons) to Rules R85 and R86 discussed above, we have
included reference to solid animal waste as recommended by Mr Loe.

3.94

Condition (b) has also been amended in response to the submission from
GWRC. We share Mr Loe’s reasons for clarifying that sludge and other human
and industrial waste should not be permitted under the rule.52

3.95

We have amended the notified condition (d) and also added new clauses (f) and
(g) in response to the submissions and evidence from Kaiwaiwai Dairies53 and
Derek Neal. We adopt Mr Loe’s reasons for the proposed changes, and agree
that the rule should be more enabling of silage storage areas that are
maintained and operated in accordance with good practice.54 The amendment
to condition (d) also clarifies that the requirement relates only to permanent
pits or bunkers for storage, and therefore excludes silage stacks, which is
appropriate in our view.

3.96

We note that new condition (g) also relates to the submission from GWRC
seeking control of seepage from large scale composting and silage. We adopt
Mr Loe’s reasons for incorporating that relief into the new condition (g). 55

3.97

In addition to the common changes described in the preamble above, we have
amended Rule R91, by deleting the word “gully” in condition (b) and adding a
new condition (i) to stipulate that offal pits permitted by the rule are not to be
located in a community drinking water protection area.

3.98

The deletion of “gully” is in response to the submission from Federated
Farmers, Mr Smith and Waa Rata Estate, and we adopt Mr Loe’s reasons
provided for the change.56 Related to this, we have deleted the definition of
“gully” and note that the common meaning of the term will apply.

3.99

For completeness, we have also adopted the deletion of “gully” where it
appears in Rules R71, R72, R75, R76 - R77 and R81 for the same reasons. We

50

Section 42A Report, Barry Loe (5 March 2018), para 650 - 651.
Section 42A Report, Barry Loe (5 March 2018), para 656.
52
Section 42A Report, Barry Loe (5 March 2018), para 675 - 678.
53
Statement of Neville Fisher (18 April 2018) para 4-9.
54
Right of Reply, Barry Loe (7 September 2018) para 89 - 92 and Appendix A, p.103 - 106.
55
Section 42A Report, Barry Loe (5 March 2018), para 674 - 676.
56
Section 42A Report, Barry Loe (5 March 2018), para 152 - 156 and Appendix A, p.261 - 262.
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note that we have not deleted the term from Rule R89, however, as it was not
bolded in the notified Plan, and the common meaning of the term remains
appropriate for that provision.
3.100

3.101

We have not accepted alternatives proposed by other submissions seeking
amendment to Rule R91. We adopt Mr Loe’s reasons for not accepting the
submissions seeking of condition (f), amendment of the term “property” or
amendment to the buffer distance from surface water bodies.57
Definitions of “compost”, “farm refuse dump”, “offal pit”, “silage” and
“silage storage area”
We have adopted two amendments to the definition of “compost”. Firstly, we
have made a minor clerical amendment under Clause 16 (RMA) by amending
“stabilised” to “stable”.

3.102

More substantively, we have deleted “dead animals or animal parts” from the
definition so that those materials can be contained within compost in response
to the submission from Federated Farmers and NZ Pork. We agree with Mr
Loe that it is common farming practice that carcasses may be included in
compost and that it is appropriate that the definition reflect this.58

3.103

We have made one minor Clause 16 (RMA) amendment to the definition of
“farm refuse dump”, being to address the inadvertent lack of bolding applied
to the term “property” in the definition. This change also accepts in part the
submission from Dairy NZ and Fonterra who sought that the definition of farm
refuse dump be amended such that a dump could accept waste from a farm
enterprise that may operate several sites or pieces of land in multiple
certificates of title. We note that changes we have adopted to the definition of
“property” achieve the outcome sought by the submitter in this respect.

3.104

The definition of “offal pit” has also been subject to the same bolding of the
term “property”. We have also amended the definition in response to the
submission from Federated Farmers and Mr Neal for the reasons expressed by
Mr Loe.59 These changes entail clarification of what offal is rather than
repeating the term in its own definition, and the deletion of the second sentence
in the definition which is written more as a rule that a definition.

3.105

We have retained the definition of “silage” as notified and not accepted the
alternatives sought by submitters for the reasons expressed by Mr Loe.60 We
agree with Mr Loe that inclusion of baleage within the definition of silage is
not appropriate as they are different materials.

3.106

We have not included a new definition of “silage storage area” as sought by
Mr Fisher for the reasons expressed by Mr Loe.61 We agree with Mr Loe that
the plain and ordinary meaning of the term’s use in the proposed Plan – being
only in relation to Rule R90 – is appropriate.
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Section 42A Report, Barry Loe (5 March 2018), para 711 - 714 and 725 - 727.
Section 42A Report, Barry Loe (5 March 2018), para 110 - 112 and Appendix A p.203.
59
Section 42A Report, Barry Loe (5 March 2018), para 168 - 172 and Appendix A p.213 - 214.
60
Section 42A Report, Barry Loe (5 March 2018), para 178 - 180.
61
Section 42A Report, Barry Loe (5 March 2018), para 193 - 195.
58

394

Proposed Natural Resources Plan

3.107

Decision 11 – Water Quality, Discharges to Land and Water, Contaminated Land and Hazardous Substances

Rules R58 - R60, Map 28 and definitions of “pumped drainage scheme”
and “water race”
We have made one editorial amendment to Rule R58 by relocating the term
“into water” such that the rule is clearer. The submission from CDC seeking
clarification about whether the activity requiring consent is discharge of
contaminants to a water race or the discharge from a water race to other water
is accepted in part accordingly. We have not accepted the alternatives sought
by submitters for the reasons given by Mr Loe.62

3.108

Several amendments have been made to Rule R59. Firstly, we have added new
conditions (a) to (c), which are extracted (and adapted) from Rule R42, for the
reasons expressed by Mr Loe.63 For similar reasons, and as referred to above in
relation to Policy P71, we have included limits for dissolved oxygen and
change of pH as permitted conditions under clauses (d)(i) - (iii). In these
respects, we agree that the amendments will enhance the implementation of the
proposed policy direction as relates to primary contact recreation, relevant sites
of significance and quality of point source discharges.

3.109

In adopting the above changes, the submissions from Rangitāne o Wairarapa
and Fish and Game are accepted in part. However, we have not accepted the
evidence of Mr Percy for those submitters and the amendments he proposed for
reasons of scope and substance. We found that Mr Percy’s recommended
changes broadened the resource to which the rule relates to an inappropriate
extent and goes beyond the relevant policy basis for the rule.

3.110

The only amendment we have adopted to Rule R60 is administrative, and
removes the redundant reference to the proposed Plan’s notification. That said,
we have made a consequential amendment to the definition of “pumped
drainage scheme” to accept in part the submission on Rule R60 from PCC for
the reasons expressed in the combined section 42A report.64 This amendment is
also consistent with the relief sought by Wellington Water on the definition and
its submission is accordingly accepted.

3.111

While there were no submissions on Map 28, we have made a minor
amendment to the map under Clause 16 (RMA) by deleting the reference to Te
Ore Ore from the legend and the map as the water race is now closed.

3.112

We have accepted the lone submission on the definition of “water race”
(from PCC) to relocate the term in chapter two such that it is in alphabetically
order with other defined terms.

3.113

Method M13
We have made some additions to Method M13 in response to Wairarapa Water
Users Group and Federated Farmers for the reasons given in the combined
section 42A report.65 These changes expand the list of parties the Council will
collaborate with to develop water race management options and to ensure
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Section 42A Report, Barry Loe (5 March 2018), para 1044 - 1050.
Right of Reply, Barry Loe (4 May 2018) para 8 - 13 and Appendix A, p.12 - 15.
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Combined Section 42A Report (12 January 2018), para 1069 - 1071 and Appendix A, p.63 - 64.
65
Combined Section 42A Report (12 January 2018), para 1038 - 1039 and Appendix A, p.62 -63.
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(among other matters) economic characteristics of water races are taken into
account when developing the options.
3.114

3.115

3.116

3.117

3.118

Rule R81
We have not accepted the two alternatives sought by submitters on Rule R81
for the reasons expressed by Mr Loe.66 We share his view that the changes
proposed by submitters introduce redundancies and uncertainty that does not
enhance the rule’s efficiency or effectiveness.
We have, however, amended the rule consistent with the common changes
described in the preamble and in relation to Rule R91 we discussed above.
Rule R70 and definition of “cleanfill material”
In addition to the amendment described above in the preamble, we have
amended notified condition (f) under Rule R70 to increase the volume of
deposited cleanfill permitted per property and to specify a timeframe for the
permitted discharge from cleanfill materials. The submissions from Mr Smith
and the NZ Defence Force are accepted accordingly for the reasons given by
Mr Loe in his section 42A report.67
We have retained the definition of “cleanfill material” as notified for the
reasons expressed by Mr Loe.68 Notwithstanding that, we have accepted the
submission on the definition from NZ Defence Force in part, which sought to
differentiate between cleanfilling and earthworks. In our view, it is more
appropriate that the differentiation be made under the definition of earthworks,
which we have done as described in Decision Report 8.
Rule R87 - R88 and definition of “vertebrate toxic agents”
We have added a note to Rules R87 and R88 to cross reference to relevant
exemptions for vertebrate toxic agents identified in the Resource Management
(Exemption) Regulations 2017. These changes are adopted as a minor
amendment under Clause 16 of the RMA to improve clarity and functionality
of the proposed Plan.

3.119

In addition, we have universally replaced the term “application” with
“discharge” for the reasons expressed in Decision Report 7 (in relation to
agrichemicals).

3.120

We note that the Minister of Conservation sought the inclusion of a new Rule
R88A to identify direct discharges of vertebrate toxic agents to water for the
control of invasive aquatic organisms as a restricted discretionary activity. We
have not accepted this submission for the reasons given by Mr Loe69 and note
that such activities would already require a resource consent as a discretionary
or non-complying activity under Rules R67 or R68 (depending on location).

66

Section 42A Report, Barry Loe (5 March 2018), para 511 - 516.
Section 42A Report, Barry Loe (5 March 2018), para 368 - 370 and Appendix A, p.228 - 229.
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Section 42A Report, Barry Loe (5 March 2018), para 120 - 125.
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We have amended the definition of vertebrate toxic agents in response to the
submission from the Minister of Conservation for the reasons expressed by Mr
Loe.70 These changes provide correct references to relevant external documents
and delete a reference to a redundant New Zealand standard.
Rules R42 and R69
Related to the changes described in the preamble above, we have combined
Rules R42 and R69 to manage minor discharges to both land and water under
a single rule. Essentially, we have deleted Rule R69 and retained Rule R42
albeit that aspects of R69 are now contained within R42. Our discussion that
follows focuses on the revised Rule R42 but in doing so has implicitly
addressed the changes to it as result of the amalgamation with R69. We have
also adopted several substantive amendments to the combined Rule R42 in
response to submissions received.

3.123

Firstly, we have added Schedules C and H1 to notified condition (b)(i) under
Rule R42 in response to the submission from Rangitāne o Wairarapa for the
reasons given in the combined section 42A report and in Ms Conland’s right of
reply.71

3.124

We have made alterations to clause (b) (i) and (ii) of Rule R42. Essentially we
have retained the TSS limits of 50 and 100g/m3 but have deleted the reference
to the provision controlling the background levels where they are higher than
those levels. This accepts in part the submissions of Rangitāne o Wairarapa,
Ngā Hapū ō Ōtaki, and Woodridge Homes Ltd. We adopt the reasons provided
for that amendment set out in the combined section 42A report.72

3.125

We have deleted condition (c) relating to dewatering as it amounts to a
duplication with Rule R140 which we have evaluated in Decision Report 9.
We consider it most appropriate for the discharges associated with dewatering
to be managed there as recommended in the combined section 42A report.73

3.126

Lastly, we have deleted the note underneath the rule relating to pump testing in
response to the submission from Parks and Gardens departments from Hutt and
Upper Hutt City Councils. This note created a circular reference with Rule
R139 and can be deleted for reasons of efficiency.

3.127

We have not included a numerical E.Coli limit under condition (e)(v) as
requested by Federated Farmers for the reasons given in the combined section
42A report.74

3.128

Policy P69, Rule R92, Schedules M1 and M2 and Maps 26, 27, 27a,
27b and 27c
Several amendments have been made to Policy P69 in response to submissions
from CDC, Fish & Game and Federated Farmers to better align with the NES-
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Section 42A Report, Barry Loe (5 March 2018), para 185 - 188.
Combined Section 42A Report (12 January 2018), para 887 - 890 and Appendix A, p.52 - 53 and Right of Reply,
Michelle Conland (4 May 2018), para 42 and 43.
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DW. The change entails the deletion of the list of matters to have regard to in
achieving the policy direction, and refocussing the policy towards
implementation of the NES-DW. We adopt Mr Loe’s reasons for the proposed
change and for not accepting the alternatives proposed by other submissions.75
We share Mr Loe’s view that the alternatives would reduce the proposed Plan’s
efficacy in achieving the requisite consistency with the NES-DW.
3.129

Rule R92 has been amended in response to the submission from Hort NZ and
to provide clarity about the relationship between this rule and the other rules in
the proposed Plan for activities that are not permitted in Community Water
Drinking Supply Protection Areas. We have adopted the changes proposed by
Mr Loe for the reasons he expressed.76 The changes are entirely for clerical and
functional reasons, and will improve the efficient implementation of the policy
direction for community water supply protection.

3.130

We have not accepted the alternatives sought by other submitters for the
reasons given by Mr Loe.

3.131

The only change we have adopted to Schedule M1 has been to relocate the
Otaki River Bores from Schedule M2, where it was inadvertently included in
the notified provisions. We accept Mr Loe’s recommendations and reasons for
this clerical amendment.77

3.132

Schedule M2 has been amended in response to the submission from Regional
Public Health and the further submission from CDC. The changes include an
additional bore within the Carterton District and several corrections to the bore
references in the Kāpiti Coast District. We adopt Mr Loe’s recommendations
and reasons in this respect.78

3.133

We have not accepted the alternatives proposed by other submitters for the
reasons given by Mr Loe.79

3.134

We have adopted two amendments to Map 26. Firstly, given our decision to
amend Schedule M1, there is a consequential need to amend Map 26 to delete
the Otaki River Bores. Furthermore, in response to the submission from Waa
Rata Estate, we have deleted a portion of the area identified in the Waikanae
River Catchment, which was an error as confirmed by Mr Thomson for
GWRC.80

3.135

We have adopted amendments to Map 27a and Map 27c, including the
enlarged insert Map 27c (27c.i) to give effect to the submission from
Horticulture NZ. In response to that submission, Mr Toews for GWRC81
explained that the maps of the groundwater community drinking water supply
protection areas (CDWSPA) in the proposed Plan, as notified, are an earlier,
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less sophisticated depiction of the protection areas than those generated using
computer model graphics. These more refined delineations were presented in
GRWC technical reports published before notification of the Plan, and made
available to all parties.
3.136

The Supplementary Evidence from Mr Toews shows a reduction in the size of
the CDWSPA as depicted in the notified Plan for some wells, and slight to
moderate increases in the size or location of the CDWSPA for some wells.
These differences in the size of the CDWSPAs result from the refinement in
the computer modelling of the respective groundwater systems for each well.

3.137

We note that the submission from Horticulture NZ sought to reduce the size of
the CDWSPAs, but no submission sought to increase the size of, or to extend
or amend the land area covered by a CDWSPA from what was notified. Our
scope to amend the CDWSPA is therefore limited to reducing the size of an
area where the evidence is that the appropriate protection to the CDWS will be
achieved with the reduced area.

3.138

We adopt the submission of Horticulture NZ and the evidence of Mr Toews.
The amendments adopted are those shown in Maps 5.3 to 5.9, inclusive, of the
Supplementary Evidence from Mr Toews, as the solid green areas on Maps
27a, 27c and 27c.i. This is the area of each CDWSPA that is both mapped in
the proposed Plan Maps 27a, 27c and 27c.i, and identified as a CDWSPA in
the technical reports.

3.139

In addition to the above, we have also amended Map 27a and 27c to reflect the
addition and amendments to Schedule M2 we adopted in response to the
submission from Regional Public Health and the further submission from
CDC.

3.140

Finally, Federated Farmers submitted that the CWSPA should be should be
separated into two zones, one applying to microbial contaminants and the other
to persistent chemical contaminants, and that the emphasis on water quality
should focus on the microbial zone. We have not accepted this proposition for
the reasons given by Mr Loe.82

3.141

We have amended Map 27b in response to the submission from Wellington
Water. For completeness, we note that at the hearing, the spatial extent of the
changes sought by Wellington Water was beyond the relief sought in its
submission notice. There was a series of joint witness conferences that ensued
at our request on this matter, which ultimately culminated in a planning and
technical joint statement that expressed consensus on the changes we should
adopt. We have accordingly adopted those changes for the reasons expressed in
the final joint witness statement83 and in Mr Loe’s right of reply.84

Right of Reply, Barry Loe (5 October 2018), para 5 - 7
Joint Witness Statement (17 August 2018) – Williams and Wratt for Wellington Water, Loe, Thomson and Toews for
GWRC.
84
Right of Reply, Barry Loe (5 October 2018), para 28 - 30 and Appendix A, p.25.
82
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This also entailed the creation of a new term “Hutt community drinking water
supply catchment area”, which has been defined spatially on Map 27b and in
text in the Interpretation chapter. The term has also been added to the title of
Map 27b.
Rules R67, R68 and R93
We have made several amendments to these three “default” rules. Firstly, as
part of the consolidation exercise summarised in the preamble, we have
amalgamated Rules R93 and R68 into a new combined Rule R68 for
discharges to land and water.

3.144

We have also consequentially amended Rules R67 and R68 as recommended
by the various section 42A report authors85 to reflect changes we have made to
relevant lower order rules which clarify the applicable default activity status
where certain discharges are to sites of significance, or where they are to land
or water outside those sites.

3.145

There were a number of alternatives sought by submitters on these three rules
which we have ultimately not accepted for the reasons expressed by Mr Loe86,
and by Ms Conland in the combined section 42A report.87

4.

Stormwater

4.1

Relevant provisions
Here, we consider Policies P73 - P79, Rules R48 - R53, Method M15,
Schedule N and related definitions.

4.2

Policy P73 sets out the measures to be adopted for the purposes of minimising
adverse effects of stormwater discharges, including good management
practices, source control, treatment and water sensitive urban design (among
others).

4.3

Policies P74 and P75 set out the PNRP’s two-stage management approach for
stormwater discharges from Council networks.

4.4

Policies P76 and P77 focus on the interaction of wastewater and stormwater
during wet weather overflows. Policy P76 sets out the measures for minimising
the effects of such interactions, and Policy P77 provides criteria to be met
when considering applications to discharge stormwater from a Council network
that is known to contain wastewater.

4.5

The direction under Policy P78 is to minimise the adverse effects of
stormwater discharges to water from large sites, such as the port, airport and
state highways.

85
Right of Reply, Barry Loe (5 October 2018) Appendix A, p.63 - 64 and 107 - 108 and Right of Reply, Michelle Conland
(4 May 2018) Appendix A, p.89 - 90.
86
Section 42A Report, Barry Loe (5 March 2018), para 733 - 739.
87
Combined Section 42A Report (12 January 2018), para 975 - 1014.
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4.6

Policy P79 directs the management of land use, subdivision, development and
associated stormwater discharges so that runoff and peak flows avoid or
minimise scour effects and do not exacerbate risk to human health or safety or
potential damage to property or infrastructure.

4.7

Rules R48 and R49 collectively permit stormwater discharges from private
property into land, surface water, coastal water and groundwater, subject to
meeting an array of conditions.

4.8

Rule R50 enables discharge of stormwater from a Council stormwater network
as a controlled activity for the first two years following notification of the
proposed Plan, subject to meeting conditions specified. After that date, the
discharge of stormwater from a Council network is a restricted discretionary
activity under Rule R51, provided that the proposal includes a stormwater
management strategy.

4.9

Under Rule R52, stormwater discharges from the large sites identified in
Policy P78 are a restricted discretionary activity.

4.10

All other stormwater discharges not otherwise addressed by the above rules are
considered under Rule R53 as a discretionary activity.

4.11

Method M15 notes that GWRC will work with city and district councils to
form a regional stormwater working group to assist with the consenting regime
established by the policies and rules of the proposed Plan, including
monitoring, educating and reporting, and coordination with the whaitua
implementation process.

4.12

Schedule N sets out the purpose of and minimum information requirements in
the stormwater management strategies referred to in Policies P76 - P77 and
Rules R50 and R51.

4.13

We also consider various defined terms related to the above provisions,
including “source control”, “stormwater”, “stormwater management
strategy”, “stormwater network”, and “water sensitive urban design.”

4.14

4.15

4.16

Amendments and reasons
For the reasons outlined below, we have amended Policies P73 - P79, Rules
R48 - R53, Method M15, Schedule N and the definitions of “stormwater,” and
“water sensitive urban design”. We have retained the definitions of “source
control,” “stormwater management strategy,” and “stormwater network” as
notified and added new Rules R48A and R52A.
Policies P73-P79
We have adopted two amendments to Policy P73. Firstly, we have bolded the
term “good management practice” to reflect that this is a defined term in the
proposed Plan. This is a minor change under RMA Clause 16 and corrects a
clerical oversight.
The second amendment to the policy is in response to submissions from
CentrePort, KiwiRail, First Gas, NZTA and CDC and includes the qualification
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of the term “minimise” in the policy. While we have generally avoided the use
of qualifiers – as discussed in Decision Report 1 – we find that this is one
example where some moderation of the minimise direction is appropriate,
particularly for the purposes of implementing Objective O48. This aligns with
the reasoning of Ms Carter as expressed in her right of reply.88
4.17

There were several alternatives to the policy sought by submitters, which we
have not accepted for the reasons provided by Ms Carter.89 We agree with her
that changing the policy direction to be more lenient would not enhance the
achievement of the proposed Plan’s anticipated water quality outcomes. We
also share Ms Carter’s view that it is not necessary to more deliberately specify
that water sensitive urban design may not always be appropriate – on plain
reading of the policy, it does not demand that all minimisation methods set out
under the policy will be required in all cases.

4.18

Policy P79 has also been subject to multiple amendments. Firstly, we have
relocated the policy to be positioned between Policies P73 and P74 to assist
with plan navigation. Secondly, in response to the submission from Wellington
Water, we have amended clause (b) of the policy by replacing the term
“exacerbate” to “increase” for the reasons provided by Ms Carter.90 Also in
response to Wellington Water’s submission, we have amended the last
sentence of the policy to clarify that the policy aims to manage effects on
hydrological conditions, rather than to synthesise hydrographs and flowpaths,
where are not static or invariable. Again, we accept Ms Carter’s reasoning for
making this change.91

4.19

We have made two substantive changes and one clerical amendment to Policy
P74 – the latter being an un-bolding of the term “sub-catchment” because we
deleted the definition of that term in Chapter 2 of the Plan. In doing so, we note
that the definition of that term only relates to the Ruamāhanga Whaitua
provisions, whereas the common meaning of the term should be applied in this
policy context.

4.20

Turning to the substantive changes, we have made an amendment to the main
policy body text in response to the submissions from MDC and SWDC for the
reasons expressed by Ms Carter.92 This clarifies that the policy applies both
during consideration of an application under Rule R50 and during development
of a stormwater management strategy.

4.21

Finally, we have included a new clause (f) as recommended by Ms Carter93 to
accept in part the submissions from MDC and SWDC. This recognises that an
alternative direction is appropriate for the Wairarapa Councils given the nature
and characteristics of their urban stormwater catchments. As noted by Ms
Carter this change enhances the policy’s efficiency by allowing local
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authorities the option to apply for a second-stage stormwater discharge consent
under Rule R51 without first applying for consent under Rule R50.94
4.22

We have made one amendment to clause (d) under Policy P75 relating to new
stormwater networks in response to the submissions from PCC and Wellington
Water. For the reasons expressed by Ms Carter,95 we consider it appropriate to
remove the reference to good management practice as it is inherent in Policy
P73 already, which has been identified in the revised policy wording of clause
(d). We consider this will be more appropriate for the purposes of
implementing Objective O48 accordingly.

4.23

We have not adopted alternative amendments sought by submitters for the
reasons expressed by Ms Carter.96

4.24

Two substantive changes have been adopted for Policy P76. Firstly, we have
amended clause (b) by replacing the term “reducing” with “progressive
elimination of” wastewater contamination of stormwater for the reasons
expressed by Ms Carter.97 This accepts in part the submission from Rangitāne
o Wairarapa to be more specific about the timing expectations for the ultimate
elimination of the wastewater contamination.

4.25

We have also amended clause (c) in response to the submission from
Wellington Water. We adopt Ms Carter’s rationale for deleting reference to
heavy rainfall events and find the policy will be more effective as a result.98

4.26

Several changes have been made to Policy P77 in response to the submission
from Wellington Water. Firstly, we have amended the body text of the policy
to clarify that applications for consent under Rule R51 need to address the
matters set out under Policy P76. Also, clause (a) has been deleted as we agree
with the submitter that it is poor practice for one policy to manage resources in
accordance with another policy. We have also amended the final clause under
the policy to be more consistent with the consultative expectations of the
NZCPS and NPS-FM as recommended by Ms Carter.99

4.27

We also adopt Ms Carter’s reasons for not accepting the alternatives from
submitters seeking to either delete Policy P77 or to combine it with P76.100

4.28

Policy P78 has also been changed in a number of ways. Firstly, we have
amended the title to reflect the policy drafting that large sites are limited to the
Port, Airport and State Highway as sought by MDC and SWDC and
recommended by Ms Carter.101

4.29

Secondly, we have deleted clause (a), noting its redundancy relative to the
main body text in the policy. Ms Carter also acknowledged this; however, her
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Right of Reply, Amber Carter (4 May 2018), para 117.
Section 42A Report, Amber Carter (12 January 2018), para 230 - 233 and Appendix C, p.173 – 174.
Section 42A Report, Amber Carter (12 January 2018), para 234 - 235.
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proposed solution was to relocate the contents of clause (a) within the body of
the policy. In our view, there is no scope for that change, which would
effectively limit the application of the policy to aquatic ecosystem health,
mahinga kai, contact recreation and Māori Customary use. A simpler solution,
we believe, is as we have proposed – being to delete clause (a) and to note that
the adverse effects to be minimised include effects on those shared values
previously identified in clause (a).
4.30

We similarly have adopted Ms Carter’s recommended deletion of clause (c) for
the reasons set out in her report.102 Essentially this will “remove redundancy”
as noted in Ms Carter’s section 32AA evaluation table.103

4.31

We have amended notified clause (e) under the policy in response to the
submission from Wellington Water for the reasons expressed by Mr Carter in
her section 42A report.104

4.32

Finally, we have adopted Ms Carter’s rationale for adding the qualifier “where
required” at the start of the second part of notified clause (e).105 We share her
view that progressive improvement will not always be required and that this
should be clear in the policy. To this end, the submission from WIAL is
accepted.

4.33

Rules R48 - R53 and new Rules R48A and R52A
Turning to Rule R48, we have made several amendments to accept relief
sought by submitters. Firstly, we have deleted notified clause (a) in response to
the submissions from Maypole Environmental Ltd, Waikanae Christian
Holiday Park, Federated Farmers (and common format), Dale and van de
Werken, Kairoa Farms Ltd, Dairy NZ and Fonterra and others for the reasons
expressed by Ms Carter.106 We share her view that the notified clause is overly
stringent, not justified by the likely effects in question and readily achievable
by the limits expressed for total suspended solids under clause (e).

4.34

In addition, we have added a new clause (a) in response to the submission from
Transpower as recommended by Ms Carter in her right of reply.107 We share
Ms Carter’s view that where appropriate measures are in place, discharges
from sites that involve the storage of hazardous substances need not be
unnecessarily controlled.

4.35

For the reasons we express below in report section 7, we have updated the
reference of “contaminated land” to “SLUR Category III land” where used in
clause (b) of the policy.

4.36

As noted above, we have added the reference to Schedule A under clause (e) to
manage total suspended solids as recommended by Ms Carter. We have also
accepted in part the submission from Rangitāne o Wairarapa seeking for clause
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(e) to refer to scheduled sites. We have adopted Ms Carter’s reasons for these
changes provided in her section 42A report and right of reply.108
4.37

We have also deleted the total suspended solid concentrations under subclauses
(i) and (ii) for the reasons expressed by Ms Carter, and agree that this change
achieves better consistency with other provisions in the proposed Plan.109

4.38

Finally, we have amended the note at the bottom of the rule to accept in part
the submission from Land Matters (and common format). We adopt Ms
Carter’s recommended changes as reasons in this respect.110

4.39

We have not accepted the alternatives sought by other submissions. For
example, we do not consider it appropriate to amend Rule R48 to provide for
stormwater discharges from a state highway, port or airport as a permitted
activity. While we acknowledge the evidence of Mr Edwards and Mr
McConchie that NZTA has its own operational and legislative procedures
relating to stormwater disposal from the state highway network, we are not
convinced by NZTA’s evidence that the Council should not exercise its
functions under section 30 of the Act as a result. Our view is aligned with Ms
Carter in this respect.111

4.40

We have also added two new rules to fill an identified regulatory gap in the
proposed Plan relating to stormwater discharges from new urban areas which
are not captured by Rules R48 and R52.

4.41

The first of these is a new permitted activity Rule R48A, which enables
stormwater discharges from new urban subdivisions, subject to meeting the
conditions set out in Rule R48. The second is Rule R52A, which identifies
stormwater discharges from new subdivision or development not otherwise
permitted by Rule R49 or addressed by Rules R50 - R52. We adopt Ms
Carter’s recommended wording and reasons as set out in her section 42A
report112 and right of reply,113 and the submissions from Best Farm Ltd,
Hunters Hill Ltd, Stebbings Farmlands Ltd, Woodridge Homes Ltd and
Spencer Holmes Ltd are accepted accordingly.

4.42

While we found merit in the evidence presented by Mr Gibson and Mr Strang
(for Spencer Holmes and Wellington Water, respectively) on this suite of rules,
we ultimately do not agree with them that the implementation of the
stormwater policies can be administered through asset management practice
alone – and rather, that the proposed rules are appropriate for that purpose.

4.43

Similarly, we acknowledge Ms Whitney’s concerns regarding the new rules;
however, we have not adopted her position for several reasons. Principally, we
consider the risk of not acting in this instance would be too high, and result in

108
Section 42A Report, Amber Carter (12 January 2018) para 470 and Right of Reply (4 May 2018), para 264 - 265 and
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110
Section 42A Report, Amber Carter (12 January 2018), para 464.
111
Right of Reply, Amber Carter (4 May 2018), para 246 - 253.
112
Section 42A Report, Amber Carter (12 January 2018) para 345 - 348.
113
Right of Reply, Amber Carter (4 May 2018), para 219-226 and Appendix B, p.66 - 68, 72 - 73.

405

Proposed Natural Resources Plan

Decision 11 – Water Quality, Discharges to Land and Water, Contaminated Land and Hazardous Substances

an implementation gap for Policy P73 in particular. Moreover, the changes
proposed by Ms Carter are in scope and will – in our view – be effective at
implementing Policy P73 and other policy direction in the proposed Plan.
4.44

We have made a number of changes to Rule R49. Firstly, we have deleted the
phrase “from an individual property” from the body text of the rule for the
reasons expressed by Ms Carter.114 Secondly, we’ve added a new clause (c) in
response to the submission from Mr Wilson to provide appropriate protection
to groundwater drinking sources for the reasons given by Ms Carter.115 Thirdly
we have added a new clause (d) referring to circumstances where the discharge
does not originate from an industrial or trade premise where hazardous
substances are stored or used. This will ensure consistency with R48 and R42.
We adopt the reasons for these changes as set out by Ms Carter in her section
42A report.116

4.45

Finally, and for the reasons we set out in report section 7 below, we have
amended the reference of “contaminated land” to “SLUR Category III land” in
clause (a).

4.46

Turning to Rules R50 and R51, we have made two identical amendments to
these provisions. Firstly, we have amended the body text of the rules to make
clear that the discharges subject to the rules include stormwater that may be
contaminated by wastewater. We adopt the wording and reasons for the change
proposed by Ms Carter in this respect and accept the submission from
Wellington Water and PCC accordingly.117

4.47

Secondly, we have deleted the two-year time limit expressed under the rules as
measured from the notification date of the proposed Plan. As noted by Ms
Carter, that timeframe expired during the course of the hearings. Under Rule
R50, we have replaced that timeframe with a six-month limit taken from the
operative date of the Plan for the reasons given by Ms Carter.118

4.48

In Rule R51, we have simply referred to any discharge not provided for by
Rule R50.119 The submission from Wellington Water is accepted in part. In
addition we have added a new matter of discretion dealing with the
management of adverse effects on human health for the reasons set out by Ms
Carter in her section 42A report.120

4.49

In considering alternatives, we acknowledge Ms Whitney’s recommendation
that a more lenient rule framework be applied to the Wairarapa townships other
than Masterton and the related conferencing on this matter by planners and
technical experts carried out during the hearing. While we understand the
rationale for that alternate position, we ultimately agree with Ms Carter that the
regulatory hierarchy between Rules R50 and R51 remains appropriate for

114
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reticulated network discharges in implementing policies P74 and P75 for the
reasons she expressed.121
4.50

Similar to Policy P78, we have amended the title and substance of Rule R52.
Focussing on the latter, we have clarified that the receiving environment of
relevance to the rule is both surface water and coastal water. We share Ms
Carter’s view that the amendment eliminates potential confusion or duplication
between Rule R52 and R49. We accept the submission from Wellington Water
in part for the reasons Ms Carter expressed.122

4.51

We have adopted a further change in response to the submissions from
Wellington Water and PCC to clarify that discharges through a local authority
stormwater network are also relevant to the rule. We adopt Ms Carter’s reasons
for the change as set out in her right of reply.123

4.52

Finally, we have adopted several consequential changes to Rule R53 to clarify
the default activity for stormwater discharges that are not otherwise permitted,
controlled, and restricted discretionary rules. This includes the two new rules
we have summarised above, and clarification that stormwater discharges
contaminated with wastewater are included. These changes are necessary to
ensure the effective implementation of the proposed Plan.

4.53

Method M15
Three changes have been adopted to Method M15 in response to submissions.
Firstly, we have added reference to mana whenua as a party to be involved in
the stormwater working group in response to the submission from Ngā Hapū ō
Ōtaki. We share Ms Carter’s view that this change will assist with the effective
implementation of the policy framework, including Policy P77 in particular.124

4.54

Secondly, we accept the submission from PCC seeking better integration
between GWRC and city and district Councils. We have adopted the proposed
amendment to clause (b) under the method for the reasons expressed by Ms
Carter.125

4.55

We note also the minor additional change we have made, being to bold the
word “stormwater” in the body text of the method, consistent with its format
under clauses (a) and (b).

4.56

Definitions of “source control”, “stormwater”, “stormwater network”,
“stormwater management strategy”, and “water sensitive urban design”
and Schedule N
We have retained the definition of “source control” as notified for the reasons
given by Ms Carter in her section 42A report.126 We note that the term’s use in
the notified Plan was limited to Policy P73 and P97; however, the latter has
been deleted as we discuss in Decision Report 8.

121

Right of Reply, Amber Carter (4 May 2018), para 178.
Section 42A Report, Amber Carter (12 January 2018), para 417 - 419 and Appendix C, p.183 - 184.
123
Right of Reply, Amber Carter (4 May 2018), para 247 and Appendix B, p.71-72.
124
Section 42A Report, Amber Carter (12 January 2018), para 269 and Appendix C, p.184 - 185.
125
Section 42A Report, Amber Carter (12 January 2018), para 267 - 268 and Appendix C, p.184 - 185.
126
Section 42A Report, Amber Carter (12 January 2018), para 132 - 135.
122

407

Proposed Natural Resources Plan

Decision 11 – Water Quality, Discharges to Land and Water, Contaminated Land and Hazardous Substances

4.57

A new note has been added to the definition of “stormwater” in response to
the submission from Beef and Lamb. We adopt Ms Carter’s recommended
wording and reasons as set out in her right of reply.127

4.58

We have not accepted the alternatives sought by Wellington Water and Waa
Rata Estate for the reasons given by Ms Carter.128

4.59

We have retained the definition of “stormwater management strategy” but
amended the related Schedule N in response in response to submissions. We
adopt Ms Carter’s reasons for not accepting the alternative definition proposed
by Wellington Water129 and for accepting the submission from Wellington
Water on Schedule N.130

4.60

We have not accepted the alternative proposed by SWDC and MDC to delete
Schedule N for the reasons given by Ms Carter.131 We share her view that the
schedule is integral to the two-stage consent approach for local authority
stormwater networks and it contains useful information for applicants in that
respect.

4.61

The definition of “stormwater network” has been retained as notified for the
reasons expressed by Ms Carter.132 We adopt her view that surface water
bodies are managed for a broad range of purposes and the primary function of
natural water courses is not to capture, detain, treat transport, or discharge
stormwater. We note also that while some kerb and channel arrangements may
have limited ability to convey water, we accept Ms Carter’s view that they are
ultimately part of stormwater networks, and appropriate for retention in the
definition.

4.62

Finally, we have made one change to the definition of “water sensitive urban
design” in response to the submission from CDC. This clarifies that water
sensitive urban design is one of many tools to control runoff and water quality
and we adopt Ms Carter’s reasons for the change.133

5.

Wastewater

5.1

Relevant provisions
Here, we focus on Policies P80 - P85, Rules R61, R62 and R71- R80 and
related defined terms.

5.2

127

Policy P80 relates to applications for replacements of existing consents to
discharge wastewater to water. It requires applicants to provide a range of
information, including objectives, limits, targets, and standards for the
discharge, results of consultation undertaken with the community and mana
whenua and other matters.
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5.3

Policy P81 directs the minimisation of the adverse effects of existing
wastewater discharges to water, including progressive quantitative reductions
and qualitative improvements.

5.4

Under Policy P82, reasonable steps are to be taken to reflect mana whenua
interests in the management of wastewater discharges.

5.5

New discharges of wastewater to fresh water are to be avoided under Policy
P83.

5.6

Policies P84 and P85 respectively provide direction and guidance about onsite wastewater disposal systems and biosolid / treated wastewater application.
The former directs the avoidance of effects of on-site systems that are more
than minor and requires the relevant NZ standard for domestic wastewater
management to guide the design, operation and maintenance of on-site
systems. Policy P85 directs that effects from biosolid and treated wastewater
application are minimised, with reference made to the relevant New Zealand
guidelines for their safe application.

5.7

Under Rule R61, any wastewater discharges to coastal water and any existing
wastewater discharge to freshwater is a discretionary activity. New wastewater
discharges to freshwater are non-complying under Rule R62.

5.8

Rules R71 - R75 permit an array of wastewater discharges to land, subject to
meeting various conditions. The wastewater sources respectively addressed by
the rules include pit latrines, composting toilets, greywater, existing on-site
wastewater systems and new or upgraded on-site wastewater systems. Rule
R76 enables wastewater discharges from new or upgraded on-site systems
within community drinking water supply protection areas, subject to meeting
conditions.

5.9

Biosolids are the subject of Rules R77 and R78. The former permits the
discharge of Aa grade biosolids and R78 requires resource consent for
discharges of Ab, Ba or Bb grade biosolids as a restricted discretionary
activity.

5.10

Rules R79 and R80 relate to treated wastewater discharges to land. Rule R79
enables treated wastewater discharges to land as a controlled activity where an
extensive menu of conditions is satisfied. Treated wastewater discharges to
land not enabled by Rule R79 are restricted discretionary activities under Rule
R80.

5.11

Also relevant to the discussion below are the definitions of “deficit irrigation”,
“distribution uniformity”, “emerging contaminants”, “existing discharge”,
“fallow land”, “high-risk soils”, “low pressure spray irrigation”, “new
discharge”, “saturated hydraulic conductivity”, “soil moisture deficit”,
“wastewater” and “wastewater network”.

5.12

Amendments and reasons
For the reasons we summarise below, we have:
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(a)

amended Policies P81 - P82 and P84 - P85, Rules R61 - R62 and R71
- R80, and the definitions of “biosolids”, “existing discharge”, “high
risk soils”, “new discharge”, and “wastewater network”;

(b)

deleted the definitions of “deficit irrigation”, “distribution
uniformity”, “fallow land”, “low pressure spray irrigation”, “saturated
hydraulic conductivity” and “soil moisture deficit”;

(c)

added a new Policy P83A; and

(d)

retained Policies P80 and P83, and the definitions of “emerging
contaminants”, and “wastewater” as notified.

Policies P80 - P83 and definitions of “existing discharge”, “new
discharge”, “wastewater” and “wastewater network”
In conjunction with Policy P68, this suite of policies and the rules that
implement it adopted different directions in the notified Plan for existing and
new wastewater discharges. In short, this direction requires:
(a)

minimising effects of, and progressively improving, existing
wastewater discharges to fresh and coastal water in qualitative and
quantitative terms; and

(b)

avoidance of new wastewater discharges to fresh water; and

(c)

avoidance of existing and new discharges of untreated wastewater to
fresh and coastal water, except in the instance of wet weather
overflows.

5.14

For completeness, we observe here that this variable approach in the notified
provisions included no specific policy direction for new treated wastewater
discharges to coastal water. As will be evident below, we have remedied this
shortcoming through the inclusion of a new Policy 83A.

5.15

Related to the variable approach, we note that both “existing discharge” and
“new discharge” are critical defined terms in the policy and rule framework for
wastewater disposal to fresh and coastal water. Inherent in this, we consider the
definitions for these terms must be clear and assist with the implementation of
the relevant policies and objectives. As notified, we found the definitions were
in need of some refinement in order to best fulfil that role.

5.16

Starting with the definition of “existing discharge”, we’ve made four
amendments in response to the submissions from Wellington Water, MDC and
SWDC for the reasons outlined in the evidence of Ms Wratt134 and Ms
Whitney.135 In summary, the changes include:
(a)

134

inclusion of coastal water;

Evidence of Carolyn Wratt for Wellington Water (26 January 2018), para 66.-.68.
Evidence of Pauline Whitney for MDC and SWDC (26 January 2018), para 34.-.36 and Supplementary Evidence (20
September 2018) para 24 - 29.
135
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(b)

replacement of the term “resource consent” with “existing resource
consent” which is a defined term in the PNRP;

(c)

allowance for some minor flexibility in the definition’s application
such that relevant discharges relate the same or similar activity; and

(d)

addition of a new clause (b) which includes discharges from wet
weather overflows.

5.17

Relatedly, we’ve changed the definition of “new discharge” also in response
to the submissions from Wellington Water, MDC and SWDC. The
amendments simplify the definition by expressing that any discharge that is not
“existing” is “new” by default.

5.18

In our view, these amendments better frame the term’s use in the relevant
policies and rules, consistent with the variable approach to existing and new
discharges. The changes will also enhance the effectiveness of those provisions
in their implementation of Objectives O3, O23 - O25 and O49 - O50.

5.19

We note there were no other submitters seeking changes to the definitions.

5.20

The definition of “wastewater” is also directly relevant to these provisions.
We have adopted Mr Loe’s recommendation – being to retain the definition as
notified – for the reasons he expressed.136

5.21

We have, however, made three amendments to the definition of “wastewater
network” in response to the submission from Wellington Water. Firstly, we
have clarified that the inventory of items comprising the network is not limited
to the matters listed. Secondly, we have clarified that the items listed are part of
a “network of devices”. We share Ms Legarth’s view that the changes will
enhance the term’s clarity in the relevant provisions.137

5.22

The final change we have made is in partial acceptance of the submission from
Wellington Water and the reasons of Ms Legarth. While we agree that
wastewater discharges should be a function included in the definition, those
discharges should only be treated wastewater from treatment plants – and not
other wastewater discharges. The final wording we have adopted reflects this
and we consider the Plan’s relevant objectives will be better implemented as a
result.

5.23

We have retained Policy P80 as notified as sought by Dairy NZ and Fonterra,
and the Minister of Conservation.

5.24

We have not accepted the evidence of Mr Percy (for Rangitāne o Wairarapa
and the Minister of Conservation) that the policy should include a timeframe
for implementation and avoidance of effects on sites of significance to mana
whenua, Ngā Taonga Nui a Kiwa and outstanding water bodies. We find Mr
Percy’s recommendations are misaligned with the intent of the policy being to

136
137

Section 42A Report, Barry Loe (5 March 2018), para 190 - 192.
Section 42A Report, Yvonne Legarth (12 January 2018), para 164 and Appendix C, p.4 - 5.
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provide an inventory of information requirements for applicants seeking to
replace existing consents for wastewater discharges.
5.25

We also do not agree with Ms Wratt’s proposed deletion of clause (e) of Policy
P80, or her reasoning that the clause limits the ability to provide for
technological improvements.

5.26

We note that Ms Legarth recommended an amendment in her right of reply
such that the policy applies to any future wastewater discharge application –
which extends beyond the notified focus of the policy being for replacement
consents for existing wastewater discharges. Ms Legarth cited the submission
from Wellington Water as justification for recommending this amendment.138
Our reading of that submission does not align with Ms Legarth’s recommended
change, however, and we have discounted Ms Legarth’s recommendation
accordingly.

5.27

One amendment has been adopted to Policy P81 in response to the submission
from Wellington Water. This includes the addition of coastal water to the
receiving environments for wastewater discharges from wastewater treatment
plants under clause (a). While neither Ms Legarth’s reports nor Ms Wratt’s
evidence directly addressed amendments necessary to the policy such that it
applies to coastal water, we nevertheless agree with the submission that the
policy should express relevant direction for existing coastal discharges from
treatment facilities in order to better implement Objectives O25 and O49.

5.28

We have made several changes to Policy P82. Firstly, we have deleted the
reference to “reasonable steps” being taken to reflect mana whenua values.
Those values should be reflected in decision-making on wastewater discharges,
consistent with strategic direction from higher order documents. In addition,
the policy has been made clearer to express that it relates to both fresh and
coastal water. Finally, we have added reference to the features identified in
Schedules A and B to the list of matters to which the policy relates. We accept
in part the submissions from ROW and WWL in making these changes for the
reasons expressed by Ms Legarth.139

5.29

Policy P83 has been retained as notified for the reasons expressed by Ms
Legarth in her section 42A report.140 We have not accepted the submission
from CDC seeking the deletion of the policy as this would create an
inappropriate policy gap; however, we note that the amendments adopted to the
definition of “existing discharge” addresses the desire expressed in CDC’s
submission that the proposed Plan need allow for some degree of disposal of
treated wastewater to fresh water.

5.30

Similarly, we believe the changes we have adopted to the definitions of new
and existing discharges address the submission on Policy P83 from Wellington
Water by more deliberately classifying wet weather overflow discharges from
wastewater networks as “existing discharges”.

138

Right of Reply, Yvonne Legarth (4 May 2018), para 59 - 60.
Right of Reply, Yvonne Legarth (4 May 2018), para 61 and Appendix C, p.10 - 12.
140
Section 42A Report, Yvonne Legarth (12 January 2018), para 255 - 271.
139
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5.31

Finally, we have not accepted the submissions from MDC, SWDC and
Ravensdown seeking changes to the policy direction and / or addition of
qualifiers. In our view, these amendments would reduce the efficacy of the
policy in its implementation role of the proposed Plan’s water quality,
wastewater and mana whenua objectives. For completeness, we note Ms
Whitney accepted in her evidence for MDC and SWDC that Policy P83 could
remain without change, provided appropriate alterations are adopted to the
definitions – which we have made.

5.32

As noted above, have identified that the proposed Plan contains a policy gap as
relates to new discharges of treated wastewater to coastal water. During the
hearing, Ms Legarth recommended a new policy to address this in response to
the submission from Rangitāne o Wairarapa and to better align with the
wording of NZCPS Policy 23. We have not adopted Ms Legarth’s drafting
solution as it unnecessarily duplicated other policy direction in the PNRP –
namely, Policies P81 and 82 – and as it was lacking in clarity.

5.33

In our view, the most appropriate way to implement the PNRP’s objectives and
in turn the NZCPS and Part 2 of the Act, is to “discourage” such discharges
through a new Policy (P83A). This direction aligns with the proposed Plan’s
preference for discharges to land over discharges to water, and we expect any
new treated wastewater discharges to coastal water would only be acceptable
where the particulars support that. While the “discourage” direction does not
require out-and-out avoidance, we note that this is not anticipated either in the
NZCPS or in the proposed PNRP objectives; however, the relevant strategic
direction only supports such discharges following an acceptable consultative
process and consideration of a proposal’s effects relative to alternatives –
which will be required under the policy and rule framework as amended.

5.34

As noted in report section 3 above, Ms Conland recommended a new Policy
P71A, requiring minimum water quality standards for wastewater
discharges.141 Upon reviewing this proposed amendment, Counsel for MDC
and SWDC sought leave to table additional evidence and submissions in
rebuttal – and we duly granted leave for that information to be tabled via
Minute 57 on 5 September 2018. The submitters then circulated submissions
and four briefs of evidence on 20 September.

5.35

Having considered that further information provided by the submitters, we
share their view that Policy P71A is neither necessary nor appropriate. In
particular, we share Ms Whitney’s view that Policy P71A would be
inconsistent with Policies P63 and P81 in that it provides no recognition of the
need to enable the improvement of wastewater discharges over time. As Ms
Whitney summarised, P71A amounts to a blanket requirement, with no
recognition of the need to allow for interim or temporary situations that might
be inherent to progressive improvement of discharge quality and reduction in
discharge quantity.142 Accordingly, we have not adopted Ms Conland’s
recommendation in this respect.

141
142

Right of Reply, Michelle Conland (4 May 2018), para 118 - 128.
Supplementary Evidence of Pauline Whitney for MDC and SWDC (20 September 2018) para 54 - 71.
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Rules R61 - R62 and R79 - R80
We have made several amendments to Rule R61 in response to the
submissions from SWDC and MDC. Except where otherwise stipulated below,
we have relied upon the reasons for the changes provided by Ms Legarth143 and
Ms Whitney.144

5.37

In summarising the changes, firstly, we have amended the title to recognise that
the rule is not limited to existing discharges. Secondly, we have added three
new conditions under clause (b) to limit the quantity of discharge and the
volume, concentration and content of contaminants. While Ms Legarth
recommended a fourth condition be added in relation to the location of the
discharge, we share Ms Whitney’s view that this is unnecessary and any
locational effects could be managed within the Council’s exercise of its
discretion.

5.38

We have also adopted Ms Legarth’s recommendation to include a new
notification clause under the rule for the reasons she expressed in her right of
reply.145 We agree this will improve the implementation of Objective O3 and
the submission from Ngā Hapū ō Ōtaki is accepted in part accordingly.

5.39

We have adopted a related change for Rule R62 to capture any wastewater
discharges that fail to comply with the three conditions under Rule R61 as
recommended by Ms Whitney and Ms Legarth.

5.40

Rules R79 and R80 have been comprehensively re-written in response to the
submissions from Wairarapa Winegrowers Association, SWDC and MDC. As
noted by Mr Loe, Rules R79 and R80 were overly complicated, confusing and
incomplete. We share his view in that respect, and adopt his reasons for
simplifying the rule framework and amending it to address wastewater
discharges from trade and industry sources separately to wastewater
networks.146

5.41

We note also that the changes to Rule R80 we have adopted at the
recommendation of Mr Loe include specific amendments in response to the
submissions from Rangitāne o Wairarapa. Specifically, a new matter of
discretion (20) has been included to enable consideration of effects on
identified scheduled sites and the notification clause under the rule has been
amended to enable possible limited notification of applications to affect iwi
authorities.

5.42

143

Definitions of “deficit irrigation”, “distribution uniformity”, “emerging
contaminants”, “fallow land”, “high risk soils”, “low pressure spray
irrigation”, “saturated hydraulic conductivity” and “soil moisture deficit”
We have deleted the definitions of “deficit irrigation”, “distribution
uniformity”, “fallow land”, “low pressure spray irrigation”, “saturated
hydraulic conductivity” and “soil moisture deficit” for the reasons expressed

Supplementary Right of Reply, Yvonne Legarth (14 June 2018), para 33 - 40.
Supplementary Evidence of Pauline Whitney for MDC and SWDC (20 September 2018) para 29 - 34.
145
Right of Reply, Yvonne Legarth (4 May 2018), para 91.
146
Section 42A Report, Barry Loe (5 March 2018), para 482 - 507 and Appendix A, p.239 - 250.
144

414

Proposed Natural Resources Plan

Decision 11 – Water Quality, Discharges to Land and Water, Contaminated Land and Hazardous Substances

by Mr Loe.147 We adopt his explanation that the terms are no longer required in
the policies and rules and therefore do not require definition.
5.43

We have retained the definition of “emerging contaminants” as notified.
While SWDC and MDC’s submissions sought amendment to the term, Ms
Whitney148 was in agreement with Mr Loe’s recommendation that the
definition be retained. We have accepted their shared advice accordingly.149

5.44

The definition of “high risk soils” has been amended in response to the
submissions from Hort NZ, Ravensdown and Federated Farmers. We adopt Mr
Loe’s reasons for the amendment and agree the term will be clearer with the
addition of objective parameters for slope.150

5.45

Policy P85, Rules R77 - R78 and definition of “biosolids”
Policy P85 has been amended in response to submissions from Wellington
Water, MDC and SWDC. Specifically, we have deleted reference to the NZ
guidelines for safe application of biosolids for the reasons expressed by Mr
Loe, and replaced that reference with “good management practice
guidelines”.151

5.46

In addition to common amendments we have made to other provisions and
discussed previously, we have amended condition (a) of Rule R77 to more
clearly express the range of biosolids to be permitted under the proposed Plan.
This change refers to the 2003 New Zealand Guidelines for safe application of
biosolids, which provides a more objective inventory of Aa biosolids than the
rule as notified. The submissions from Wellington Water and PCC are accepted
in this respect for the reasons expressed by Mr Loe.152

5.47

We have made a similar amendment to condition (a) of Rule R78 for the same
reasons. Again, the direct reference to the 2003 Guidelines provides a clear
index of Ab Ba and Bb grade biosolids and the rule will be clearer as a result.

5.48

We have amended the definition of “biosolids” in response to the submissions
from PCC and Wellington Water for the reasons expressed by Mr Loe. We
share his view that the definition does not need to specify the end use of
biosolids.153

5.49

Policy P84 and Rules R71 - R76
Policy P84 has been amended to better implement Objectives O46 and O49
and to accept in part the submission from Rangitāne o Wairarapa and Regional
Public Health. We have adopted Mr Loe’s recommended changes for the
reasons he has expressed.154 These include a new direction to avoid adverse

147

Section 42A Report, Barry Loe (5 March 2018), para 130 - 131, 139 - 141, 164 - 167, 173 - 176, and 181 - 184 and
Appendix A p.204 - 216.
148
Evidence of Pauline Whitney for MDC and SWDC (26 March 2018) para 194.
149
Section 42A Report, Barry Loe (5 March 2018), para 134 - 136.
150
Section 42A Report, Barry Loe (5 March 2018), para 158 - 162 and Appendix A, p.212.
151
Section 42A Report, Barry Loe (5 March 2018), para 265 - 269 and Appendix A, p.221 - 222.
152
Section 42A Report, Barry Loe (5 March 2018), para 458 - 466 and Appendix A, p.236 - 237.
153
Section 42A Report, Barry Loe (5 March 2018), para 106 - 108 and Appendix A, p.202.
154
Section 42A Report, Barry Loe (5 March 2018), para 252 - 256 and Appendix A, p.220 - 221.
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effects on mana whenua values and to avoid any on-site discharge where
reticulated sewerage is available.
5.50

Rules R71 - R73 have been amended to adopt a number of common changes
we have previous discussed and to change the surface water body setback
distances under condition (a) from 50m to 20m. Regarding the latter, the
submissions from Mr Guttke, Federated Farmers, Mr Smith, MDC and SWDC
are accepted for the reasons provided by Mr Loe.155 Rule R72 has also been
amended to include a note under the rule in response to the submission from
Regional Public Health. We adopt Mr Loe’s view that the note will enhance the
usability of the rule.156 Rule R73 has also been amended to replace the word
“or” with “and” so as to make the requirements relating to the location of a
discharge conjunctive rather than disjunctive.

5.51

In addition to various common changes, we have made several substantive
amendments to Rule R74. Firstly, we have deleted the word “altered” in
condition (a) as it is redundant. We have also changed the word “dwelling” to
“building” as recommended by Mr Loe to recognise that on-site wastewater
connections may be made to buildings other than dwellings. Condition (b) has
also been subject to an editorial change to delete the phrase “beyond that
approved”. All of these amendments are minor clerical changes under RMA
Clause 16. We also adopt Mr Loe’s reasons for not accepting the submission
from Federated Farmers seeking an increase in the permitted volumes under
condition (d) .157

5.52

Turning to Rule R75, we firstly note that condition (e) has been amended to
express a locational limit for discharges from on-site treatment systems located
within 50m of a bore used for potable water supply. The submission from
Regional Public Health is accepted in part accordingly for the reasons given by
Mr Loe.158

5.53

A new condition (e)(v) has also been added to Rule R75 in response to
Regional Public Health’s submission seeking on-site discharges to be avoided
where reticulation is available. We adopt Mr Loe’s recommendation and
reasons in this respect.159

5.54

In response to the submission from Ms Strugnell, Mr Loe recommended
amending the word “or” to “and” in condition (g) to better clarify the daily and
weekly volume limits. We adopt that change and the amendments he has given
for it.160

5.55

For the same reasons adopted for the addition of condition (e)(v) under Rule
R75, we have introduced a new condition (l) under Rule R76 in response to
Regional Public Health submission.

155

Section 42A Report, Barry Loe (5 March 2018), para 394 - 398 and Appendix A, p.229 - 231.
Section 42A Report, Barry Loe (5 March 2018), para 407 - 408.
157
Section 42A Report, Barry Loe (5 March 2018), para 430.
158
Section 42A Report, Barry Loe (5 March 2018), para 443 - 446 and Appendix A, p.234 - 236.
159
Section 42A Report, Barry Loe (5 March 2018), para 441 - 442.
160
Section 42A Report, Barry Loe (5 March 2018), para 453.
156

416

Proposed Natural Resources Plan

Decision 11 – Water Quality, Discharges to Land and Water, Contaminated Land and Hazardous Substances

6.

Collected animal effluent

6.1

Relevant Provisions
Here, we focus on Policy P94, Rules R82 - R84 and various defined terms.

6.2

Policy P94 requires systems for the storage, treatment and disposal of collected
animal effluent to discharge to land and provide sufficient storage, without
leading to discharges outside intended disposal areas, ponding, surface runoff,
direct discharges to water bodies, the field capacity of the soil being exceeded,
or adverse effects on community drinking water supplies.

6.3

In specifically catering for the collection, storage and disposal of animal
effluent to land, Policy P94 effectively sits under Policy P95, which is a
broader policy dealing with all discharges to land. As such, the former serves
as the policy basis for Rules R83 and R84, which provide for the discharge of
animal effluent to land, whereas the latter provides the basis for Rules R85,
R86 and R89 - R91, which relate to solid waste. Policy P95 and the rules which
relate to it are dealt with in Section 3 of this Decision Report.

6.4

Rule R83 provides for the discharge of collected animal effluent, including
sludge, onto and into land, including associated discharges of odour, from
intensive farming operations such as dairy farms and piggeries, as a controlled
activity, subject to certain conditions. Eight matters of control are listed.

6.5

Rule R84 imposes non-complying activity status where discharges of collected
animal effluent to water are concerned.

6.6

Rule R82 provides for the application of fertiliser, by both ground-based and
aerial means, as a permitted activity, so long as there are no discharges to
surface water bodies, and the activity does not give rise to offensive or
objectionable odours beyond property boundaries.

6.7

All three rules are contained in Section 5.2.9 of the PRNP.

6.8

The defined terms we consider here are those for ‘animal effluent’, ‘fertiliser’
and ‘field capacity’. A new definition for ‘solid animal waste’ is addressed in
Section 3 of this Decision Report.

6.9

Amendments and reasons
For the reasons set out below we have:
(a)

amended the title and front end of Policy P94, together with clauses
(a), (b)(ii), (iii) and (v);

(b)

deleted clauses (b)(i) and (iv) of Policy P94;

(c)

relocated Policy P94 to Section 4.8.5 of the PRNP;

(d)

amended the title and front end of Rule R82;

(e)

amended and split clause (a) of Rule R82 relating to both groundbased and aerial application into two (new clauses (a) and (b);
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(f)

amended clause (b) of Rule R82 relating to the discharge of odour
(new clause (c) as renumbered);

(g)

substantially revised and simplified clause (c) of Rule R82 relating to
record-keeping where aerial discharges are concerned (new clause (d)
as renumbered);

(h)

added a new clause (e) to Rule R82 relating to ground-based
application by non-commercial operators;

(i)

amended the front end of Rule R83, together with clause (e)(ii);

(j)

deleted clause (f) from Rule R83;

(k)

amended the first two matters of control under Rule R83;

(l)

added two new matters of control under Rule R83;

(m)

amended the definitions for ‘animal effluent’ and ‘fertiliser’; and

(n)

added a new definition for ‘solid animal waste’.

6.10

We have not made any changes to Rule R84 or the definition for ‘field
capacity’ for the reasons outlined below.

6.11

The changes we have made to Policy P94 are intended to avoid repetition and
clarify the direction the policy provides. In this, we accept the
recommendations Mr Loe made in his section 42A report.161 The changes Mr
Loe recommended, and that we have adopted, involve the partial acceptance of
the relief sought by Federated Farmers,162 together with that sought by
Kaiwaiwai Dairies and Neville Fisher in their submissions.163 Collectively, the
Panel finds that these changes will better implement the proposed Plan’s
objectives; in particular Objectives O46 and O49.

6.12

We also agree with Mr Loe that the logic of the proposed Plan’s structure
would be enhanced by relocating Policy P94 under Policy P95, which serves as
the ‘lead’ for policies relating to discharges to land. Scope for this change
comes from the abovementioned submissions.

6.13

The only substantive alternative to the changes we have made was sought by
Rangitāne o Wairarapa,164 which requested the addition of specific references
in Policy P94 to other objectives and policies dealing with discharges. We
agree with Mr Loe’s reasons for recommending the rejection of the request;165
namely that the proposed Plan needs to be read as a whole and that, as such, it
is not necessary for Policy P94 to identify all the outcomes it will contribute to.

161

Section 42A Report by Barry Loe, 5 March 2018, paras 305 – 306, 309 – 311, 314.
Submission S352.
163
Submissions S119 and S12 respectively.
164
Submission S279.
165
Section 42A Report by Barry Loe, 5 March 2018, paras 312 – 313.
162
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6.14

Mr Loe recommended reasonably substantial changes to Rule R82 relating to
the application of fertiliser,166 in response to a large number of submissions
listed in his section 42A report,167 and to improve the practicality of the rule
and focus its attention on the effects of discharges into water which, he
acknowledged, are sometimes inevitable where aerial application of fertiliser in
hill country is involved. Mr Loe’s recommended changes have the effect of
providing some latitude where discharges to smaller streams are concerned.
They also would see the addition of references to the relevant codes of practice
for fertiliser application, of which adequate record-keeping forms a part. We
agree with Mr Loe’s reasoning and adopt these recommended changes.

6.15

Changes to Rule R82 to add ‘where a contaminant may enter water’ and to
alter references to ‘application’ to read ‘discharge’ have been dealt with in the
preamble and in Section 3 of this report, respectively.

6.16

In its submission, the Fertiliser Association NZ sought a new rule making the
discharge of fertiliser not complying with Rule R82 a restricted discretionary
activity.168 Mr Loe considers that this would effectively represent a change
from discretionary activity status under Rule R68, although in our view Rule
R93 may also apply (as there is no explicit default for Rule R82 in the PRNP).
In any case, we agree with Mr Loe169 that discretionary activity status in the
event of non-compliance is most appropriate.

6.17

The defined term ‘fertiliser’ is used in Rule R82 of the PRNP, as well as in the
definitions for ‘agrichemical’ (as an exclusion) and ‘bulk solid material’ (as an
illustrative inclusion). We have made some relatively minor changes to the
definition to reduce its wordiness and to exclude animal effluent, biosolids and
solid animal waste, which are all separately defined and subject to separate
rules in the PRNP. In this, we accept the recommendations of Mr Loe, together
with his reasoning that the amendments will bring the definition more into line
with others, including that used in the Agricultural Compounds and Veterinary
Medicines Regulations 2011.170

6.18

We do not accept Derek Neal’s request that lime be excluded from the
definition for ‘fertiliser’.171 We accept Mr Loe’s opinion that lime is indeed a
fertiliser.172 We note, however, that due to the reverse presumption, the use of
lime would not be permitted if it were removed from the definition.

6.19

We have retained Rule R83, subject to our adoption of amendments
recommended by Mr Loe.173 The addition of the phrase ‘a slurry of’ to the
definition of ‘animal effluent’ clarifies the distinction between Rules R83 and
R85, which deal with slurry and solid animal waste respectively. As Mr Loe

166

Section 42A Report by Barry Loe, 5 March 2018, paras 519 – 523, 531 and Right of Reply for Hearing Stream 5,
prepared by Barry Loe, 7 September 2018, paras 56 – 59.
167
Section 42A Report by Barry Loe, 5 March 2018, para 519.
168
Submission S302.
169
Section 42A Report by Barry Loe, 5 March 2018, para 525.
170
Section 42A Report by Barry Loe, 5 March 2018, paras 96 – 101, 104.
171
Submission S278.
172
Section 42A Report by Barry Loe, 5 March 2018, paras 90 - 95 and Right of Reply for Hearing Stream 5, prepared by
Barry Loe, 7 September 2018, para 95.
173
Section 42A Report by Barry Loe, 5 March 2018, paras 534 – 537.
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noted, solid animal waste presents a lower risk to water quality, and discharges
associated with it are appropriately a permitted activity subject to conditions
under the latter rule (c.f. the controlled activity status of discharges associated
with liquid waste under Rule R83). Scope to make this change comes from
Henergy Cage-Free Ltd.’s submission.174
6.20

Enabling discharges closer than 20 metres to a property boundary where the
‘agreement of the adjacent landowner is obtained’, and referring to ‘effluent
volume’ rather than ‘herd size’ provides greater flexibility with respect to land
ownership and management patterns, and should therefore address the concerns
regarding clause (e)(iii) and the second matter of control expressed by Dairy
NZ and Fonterra in its submission,175 as well as the relief sought by Henergy
Cage-Free Ltd.176 We agree with Mr Loe177 in this regard.

6.21

We also agree with Mr Loe178 that as the matters of control for Rule R83
enable ponding to be addressed via resource consent conditions, clause (f) is
unnecessary and should be deleted.

6.22

We have replaced the word ‘application’ with ‘discharge’ in the first matter of
control, relying on clause 16(2) of the RMA, as set out in the preamble to this
Decision Report.

6.23

Scope to add two new matters of control relating to measures to avoid adverse
effects on mana whenua values or sites of significance, and effects on
groundwater and surface water quality, comes in submissions from Ngā Hapū ō
Ōtaki and Fish and Game respectively.179 We agree with Mr Loe that these
additions would give better expression to the Council’s obligations under s8 of
the RMA and the NPS-FM respectively.180

6.24

Finally, changes to Rule R83 to add ‘where a contaminant may enter water’,
and ‘to air’ with respect to ‘odour’, have been dealt with in the preamble to this
Decision Report.

6.25

We have considered two main alternatives to the changes we have adopted
with respect to Rule R83:

174

(a)

Dairy NZ and Fonterra181 requested the deletion of clause (e)(iii)
which requires that discharges of animal effluent not be located within
community drinking water supply areas; and

(b)

MDC and SWDC182 questioned whether allowing discharges of
effluent 20 metres of a property boundary would give rise to potential
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human health and reverse sensitivity effects, particularly where
residential activities located close to such boundaries.
6.26

With respect to the first matter, we agree with Mr Loe183 that the dictates of the
NES-DW mean that applications for discharges of animal effluent within
community drinking water supply catchments need careful consideration, and
if necessary, facility for refusal under default rules.

6.27

With respect to the second matter, we accept Mr Loe’s evidence184 that the
operative plan’s 20 metre setback has not resulted in any issues to date, and
that neighbouring health and amenity is further protected by limits on odour
dispersal in Rule R83 and the provisions of section 17 of the RMA. We
appreciate the careful cross-plan analysis Mr Loe undertook with respect to
relative setback distances in the PRNP.

6.28

Accordingly, for the reasons outlined above we have not made any further
amendments to Rule R83.

6.29

The definition for ‘field capacity’ is used in Rule R83, Policy P94 and in the
definitions for ‘soil moisture deficit’ and ‘deficit irrigation’ (both of which
have been deleted; refer to Section 5 in this Decision Report). As indicated in
paragraph 6.10 above, we have not made any changes to this definition.
While the definition was opposed by MDC and SWDC185 as being potentially
ambiguous, the submitters did not seek any specific wording relief, and the
Panel notes that the definition was supported by Fertiliser Association NZ on
the grounds of its accuracy.186 We agree with Mr Loe that no change is
warranted and that the definition should be retained as notified.187

6.30

As indicated in paragraph 6.10 above, we have not made any changes to Rule
R84. However, we have considered Federated Farmers, Dairy NZ and
Fonterra’s requests188 to provide an exemption to the rule with respect to
discharges into water during extreme weather events. We agree with Mr Loe189
that the emergency provisions of the RMA would suffice in such
circumstances, having noted that the issue is largely moot as the dairy farming
industry has already transitioned from water to land-based discharge systems.

6.31

The definition for ‘animal effluent’ is used in Rules R83 and R84 and in the
definitions for ‘natural wetland’, ‘sludge’ and ‘surface water body’ in the
notified version of the PNRP. Mr Loe recommended changes to the definition
to delete reference to ‘dry or wet, liquid, solid or semi-solid, treated or
untreated’ elements and to explicitly exclude ‘solid animal waste’ (for which a
new definition has been developed – see Section 3 in this Decision Report).
We agree with Mr Loe190 that the changes assist in distinguishing between the
provisions that cater for slurry and solid waste and we have adopted them on
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that basis, and with reliance on the scope provided by Henergy Cage-Free
Ltd’s submission.191

7.
7.1

Contaminated land, hazardous substances and landfills
Relevant Provisions
The provisions we consider here are Policies P89 - P91, Rules R54 - R57 and
Method M16. The definitions for ‘contaminated land’ and ‘SLUR Category III
land’ are relevant to this topic but have been dealt with in Decision Reports 4
and 11.

7.2

Policy P89 seeks to manage the discharge of hazardous substances from
contaminated land so that significant adverse effects on fresh water, coastal
water and air are minimised.

7.3

Policy P90 seeks to manage discharges associated with the use, storage and
transport of hazardous substances to land, fresh water, coastal water and air,
through the use of good management practices.

7.4

Policy P91 seeks to minimise adverse effects on fresh water, coastal water and
air from discharges to land associated with landfills, through such means as the
adoption of good management practices and plans, methods for collecting and
using gas, and avoiding discharges or leaching of hazardous wastes.

7.5

The relevant rules are contained in Section 5.2.12 of the PRNP.

7.6

In the interests of incentivising the remediation of potentially contaminated
land, Rule R54 provides for the use of land to assess hazardous substance
concentrations in soil, including associated discharges to air, as a permitted
activity, subject to conditions relating to assessment methodology.

7.7

Rule R55 provides for discharges of contaminants onto or into land, where
they may enter water, from contaminated land per se, as permitted activities,
where assessments undertaken in accordance with Rule R54, have concluded
that specific drinking water standards and water quality guidelines have been
met.

7.8

Assessment activities and discharges of contaminants unable to meet the
conditions of Rules R54 and R55 default to discretionary activity status under
Rule R56.

7.9

Rule R57 serves as a default for other rules in the PRNP, with respect to
discharges of hazardous substances into water, or onto or into land where it
may enter water. It establishes a non-complying activity status for such
discharges.

7.10

In supplementing the PRNP’s regulatory approach, Method M16 sets out the
Council’s intention to work with stakeholders to develop and implement a
regional contaminated land management strategy. The strategy is to identify

191
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and assess contaminated land and, where discharges of contaminants to water
are found, site-specific remedial actions plans will be developed.
7.11

Amendments and reasons
For the reasons set out below we have:
(a)

unbolded the reference to ‘contaminated land’ in Policy P89 as the
definition for the term has been deleted;

(b)

deleted the reference to ‘closed landfills’ in Policy P89;

(c)

changed the focus of managing discharges from contaminated land in
Policy P89 from minimising adverse effects, to avoiding, remedying
or mitigating them ‘to the extent practicable’;

(d)

clarified in Policy P90 that it is the ‘adverse effects’ of discharges of
hazardous substances that are to be ‘avoided’ (as opposed to being
‘managed by the use of good management practices’);

(e)

included a reference to Policy P89 in Policy P90 (so as to explicitly
exclude discharges covered by Policy P89 from the scope of Policy
P90);

(f)

deleted the reference to ‘accidental discharges’ from Policy P90;

(g)

deleted the reference to ‘the use, storage and transport of hazardous
substances’ in Policy P90;

(h)

amended clause (a) in Policy P91 to the effect of ensuring landfill
design, construction, operation and maintenance ‘is in accordance
with good management practice’;

(i)

refocused the description of the activity to which Rule R54 relates to
refer to the undertaking of detailed site investigations of contaminated
land (as opposed to assessing the concentration of hazardous
substances that may be present in the soil);

(j)

altered clauses (a) to (c) from Rule R54 which set out the conditions
that must be met for permitted activity status to apply;

(k)

recast the front end of Rule R55 to focus on situations where
discharges of ‘contaminants’ may enter water (as opposed to
‘discharges’ per se, and regardless of whether said discharges are
‘onto or into land’);

(l)

deleted clauses (a) and (b) of Rule R55, and replaced them with new
clauses referring expressly to ‘SLUR Category III land’ and setting
out specific distances within which NZ Drinking Water standards and
ANZECC guidelines must be met if those distances are closer than the
property boundary, and a specific standard for water quality that
discharges from sites located within a community drinking water
supply protection area must meet;

423

Proposed Natural Resources Plan

Decision 11 – Water Quality, Discharges to Land and Water, Contaminated Land and Hazardous Substances

(m)

amended Rule R56 to reflect the changes made to Rules R54 and R55
summarised above;

(n)

amended Rule R57 to clarify that its focus is on discharges of
hazardous substances onto or into land where it may enter water; and

(o)

simplified the structure of Rule R57 to apply in situations where the
discharge in question is not provided for as a permitted, controlled,
restricted discretionary or discretionary activity, rather than list a
series of ‘source’ rules.

7.12

We have not made any changes to Method M16 for the reasons outlined below.

7.13

Our deletion of the definition for ‘contaminated land’, and hence its
consequential unbolding in Policy P89, results from the term already being
defined in the RMA, and the PRNP’s ability to reply on that definition, and is
further addressed in Decision Report 4.

7.14

We accept Mr Loe’s advice192 that not all closed landfills will be subject to
Policy P89, particularly where they have been remediated or hazardous
discharges have reduced naturally over time. Discharges from landfills are in
any case directly covered under Policy P91. On that basis, and with reference
to the scope provided in the submission from Best Farm Ltd, Hunters Hill Ltd
and Stebbings Farmlands Ltd,193 we have deleted the reference to ‘closed
landfills’ from the policy.

7.15

In reflecting further in his Right of Reply,194 Mr Loe concluded that the focus
of Policy P89 was more appropriately on avoiding, remedying or mitigating,
rather than mitigating, the adverse effects of hazardous substances from
contaminated land, as there may be limited ability to control such ‘passive’
discharges (as opposed to the sort of ‘active’ discharges associated with
deliberate activity such as pesticide spraying) and the terms better reflect the
discretionary activity status accorded such discharges. We agree; and add that
as discharges from contaminated land are a historical issue, the full suite of
management options must necessarily be at the Council’s disposal as a consent
authority. The Panel has been resistant to the use of qualifiers such as ‘to the
extent practicable’ elsewhere; however, for the same reason, in this context, its
use is appropriate. Accordingly, we adopt Mr Loe’s recommended change;
scope to do so being provided by NZTA and First Gas Ltd’s original
submissions, together with those from the Oil Companies and Powerco.195

7.16

We have adopted a series of changes that Mr Loe recommended196 with respect
to Policy P90 that we find would all be in the interests of making the policy
more direct and implementing the proposed Plan’s objectives. In part, they also
reflect the necessarily different approaches to ‘active’ and ‘passive’ approaches
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(as discussed in relation to Policy P89 above), and the ability to impose a
higher level of control where the former are concerned. Reference to ‘avoiding’
adverse effects is appropriate in Policy P90, given that it relates to active
discharges, in comparison with Policy P89, which covers passive discharges
from landfills, and where a reference to ‘avoiding, remedying or mitigating’
such effects is more appropriate. Collective scope to make these changes,
which are summarised in paragraph 7.11(d) to (g) above, are afforded by the
relief sought in submissions from Rangitāne o Wairarapa, Ravensdown Ltd and
the Oil Companies.197
7.17

The only change we have made to Policy P91, as outlined in paragraph
7.11(h) above, is to refer to ‘good management practices’ as one means of
minimising adverse effects of discharges to land from landfills on water. In
doing so, we adopt Mr Loe’s recommendation, in response to a submission by
Rangitāne o Wairarapa,198 and his reasoning that such an addition would allow
recent WasteMINZ technical guidelines and other expressions of good practice
to be able to be taken into account.199

7.18

Collectively, the Panel finds that the amendments to Policies P89 - P91 will
better implement the proposed Plan’s objectives; in particular Objectives O43
and O51, which seek to protect the environment from the adverse effects of
discharges associated with contamination and hazardous substances.

7.19

We have amended the title and front end of Rule R54 in accordance with the
recommendations of Mr Loe.200 As summarised in paragraph 7.11(i) above,
this involves refocusing the description of the activity to which Rule R54
relates. As notified, the wording of the rule will capture any form of soil
sampling, whether it is related to potentially contaminated land, or not. The
replacement wording, with its focus on the undertaking of detailed site
investigations of contaminated land, tightens the application of the rule, and
also aligns with NES-CS terminology. Scope to make this change is provided
in submissions from the NZ Defence Force and the Oil Companies.201

7.20

We have adopted in part Mr Loe’s recommendations202 with respect to
amending clauses (a) to (c) of Rule R54. Mr Loe recommended that the clauses
be retained, albeit amended, to replace the word ‘assessment’ with
‘investigation’ to explicitly require such investigations to be undertaken and to
clarify that such investigations must result in reports which must then be
provided to the Council within two months of their completion. However, we
have not added the words certified by suitably qualified and experienced
practitioners. We find, that these words are redundant because the NES-CS
and/or management guidelines referred to in the rule already sets out the
methodology that must be followed in undertaking, writing up and supplying
such investigations. The proposed Plan does not benefit from a paraphrasing of
those requirements.
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7.21

The changes we have made, in retaining Rule R55, and as outlined in
paragraph 7.11(k) and (l) appear significant, but are about simplifying it and
ensuring that it drafted so as to give best effect to Policies P69, P89 and P90. In
doing so, we adopt the recommendations and reasoning of Mr Loe.203 Scope to
make these changes in the main comes from the submissions made by Regional
Public Health, Fertiliser NZ, Kevin Tearney, Ravensdown and the Oil
Companies.204

7.22

Rule R56 serves as a default for activities not covered or compliant with Rules
R54 and R55. The changes we have made to Rule R56 are consequential to
those we have made to Rules R54 and R55 and rely on the same reasoning and
scope referred to above, as well as clause 16(2) of the RMA.

7.23

We have considered a request by the Oil Companies and Kevin Tearney to
change the default setting of Rule R56 from discretionary activity status, to
restricted discretionary activity status.205 We agree with Mr Loe,206 however,
that non-compliance could have significant adverse effects, and that Council
should not restrict its discretion to consider those effects. Hence, we reject the
relief the submitters sought.

7.24

The change to references in Rule R57 to ‘onto’ or ‘into’ land where it may
enter water are dealt with in the preamble to this Decision Report. By altering
the rule to other provisions to refer to activities not provided for elsewhere,
rather than source rules, the consent pathways to the default status Rule R57
provides are clarified. We agree with Mr Loe’s reasoning for this particular
change,207 and note that scope for making it comes from the Council’s own
submission.208

7.25

We have considered a request by the Oil Companies to change the default
setting of Rule R57 from non-complying activity status, to discretionary
activity status.209 We agree with Mr Loe,210 however, that the object here is to
avoid the creation of further contaminated land as the result of hazardous
substance discharges, and that non-complying activity status is appropriate in
that context. Hence, we reject the relief the submitters sought.

7.26

There we no submissions in opposition to Method M16 which, as outlined in
paragraph 7.10, sets out the Council’s intention to develop and implement a
regional contaminated land management strategy. As Mr Loe observed,211 the
Council has no explicit responsibility to remediate contaminated land.
Accordingly, the wording of the method focuses on the Council’s
responsibility under the RMA to identify and monitor contaminated land, and

203
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its intention to work with stakeholders, including territorial local authorities, in
doing this. No changes to the method are therefore necessary.

8.

Wastewater from vessels and bio-foul cleaning

8.1

Relevant Provisions
The provisions we consider here are Policies P86 - P88, Rules R63 - R66 and
new definitions for ‘microfouling’ and ‘macrofouling’.

8.2

Collectively, Policies P86 and P87 address the adverse effects of discharges of
wastewater, containing human effluent, to coastal water from vessels and
offshore installations. Policy P86 is focused on avoiding significant adverse
effects on mana whenua and community values within the harbour and pilotage
limit by requiring marinas to provide for sewage collection and disposal.

8.3

Policy P87 seeks to minimise all other adverse effects through the adoption of
good management practices, including directing discharges from larger vessels
outside the harbour and pilotage limit and otherwise using shore based disposal
facilities.

8.4

Policy P88 seeks to minimise the discharge of contaminants and biological
material to coastal waters from in-water hull cleaning, particularly those
vessels and structures that have a high degree of biofouling.

8.5

The relevant rules are contained in Section 5.2.14 of the PRNP. As they relate
to coastal waters they, together with the relevant policies, are tagged as
regional coastal plan provisions.

8.6

Following on from Policies P86 and P87, Rules R63 and R64 relate to
discharges of wastewater from ships and offshore installations. Discharges
outside the harbour and pilotage limit are made a permitted activity under the
former, whereas under the latter, discharges inside that limit are accorded noncomplying activity status.

8.7

Policy P88 provides the policy context for Rules R65 and R66, relating to inwater biofoul cleaning. Rule R65 permits this activity subject to conditions
relating to the manner in which the work is undertaken. Where the works
would not comply with those conditions, discretionary activity status is
imposed under Rule R66.

8.8

The defined terms we consider here are new definitions for ‘microfouling’ and
‘macrofouling’.

8.9

Amendments and reasons
We have not made any changes to Policies P86 to P88. Policy P86 was
supported in submissions, albeit that Derek Neal sought an amendment to
apply an exemption for untreated wastewater to all the listed discharges to
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water.212 We agree with Ms Legarth that no changes to Policy P86 are
warranted and that it should be retained as notified.213
8.10

Hamish Trolove and Bevan Marten sought changes to Policy P87 to apply to
ships and boats of all sizes, and to target vessels above 400 gross tonnage and
certified to carry more than 15 persons, respectively.214 We agree with Ms
Legarth, that as the policy is phrased in an inclusive manner and in its broadest
sense applies to all vessels and offshore installations, no changes are
warranted.215

8.11

No submissions were made requesting changes to Policy P89 relating to
biofouling. Accordingly, we have retained the policy as notified.

8.12

With respect to Rules R63 and R64, which relate to discharges from ships and
offshore installations, we have not made any changes to the former, and have
made only a minor change to the latter, to correct a typographical error.

8.13

Rule R63, as notified, is accompanied by a note directing the Plan user to the
requirements of the Resource Management (Marine Pollution) Regulations
1998, relating to the discharge of wastewater from ships and offshore
installations into coastal water. Ms Legarth recommended the inclusion of the
note within the rule,216 which would have had the effect of requiring discharges
to comply with the Regulations. We find that the inclusion of such a condition
within the rule would not serve any practical purpose, as discharges are in any
case obliged to comply with the Regulations. Framed as a note, the reference to
the Regulations provides a useful reminder to plan readers. Accordingly, we
have retained the rule as notified.

8.14

We have removed the word ‘not’ from the heading for Rule R64. This
typographical error was identified by PCC,217 and its correction was
recommended by Ms Legarth,218 with reference to clause 16(2) of Schedule 1
of the RMA. The wording of the rule was otherwise supported in submissions.

8.15

With respect to Rules R65 and R66, which relate to in-water biofoul cleaning,
we have made significant changes to the former, but no changes to the latter.

8.16

The wording of the conditions in Rule R65 attracted considerable attention in
submissions, including those from CentrePort Ltd, Kiwi Rail Holdings Ltd, NZ
Diving and Salvage, the Minister of Conservation, and Beef and Lamb.219
These submissions sought amendments to:
(a)

212

refocus the rule on shipping of international origin only or on aquatic
species either new to New Zealand or the Wellington region only;
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(b)

provide greater alignment with the Biofouling Cleaning Guidelines
published by the Ministry of Primary Industries;

(c)

allow captured and filtered biofouling material to be discharged into
coastal waters; and

(d)

require the Ministry of Primary Industries to be immediately notified
by a vessel’s owner, if unusual aquatic species are found on a hull.

8.17

In his section 42 report, Mr Blackman220 set out his reasons for recommending
the rejection of the requests summarised in paragraphs 8.16(a) and (c) above,
together with amendments to Rule R65 in response to the requests summarised
in paragraphs 8.16(b) and (d) above.

8.18

These recommended changes were the subject of evidence presented at the
proposed Plan hearings on 12 – 15 and 19 – 23 February 2018. The submitters
were subsequently party to a Joint Witness Statement, following conferencing
on 26 February 2018 facilitated by Mr Robinson.221 We rely on, and have
adopted, the changes to Rule R65 that emerged from this process, as
summarised by Mr Blackman in his right of reply,222 irrespective of the fact
that certain parties resiled from specific amendments that were agreed at
conferencing, or requested further amendments that were outside the scope of
the Joint Witness Statement. We find that these changes will improve the
specificity and practicality of Rule R65.

8.19

As a consequence of the amendments to Rule R65, we have added two new
definitions to the PRNP, relating to ‘microfouling’ and ‘macrofouling’.
Agreement over the wording of these terms, which are employed in Rule R65,
was reached by the parties to the Joint Witness Statement.223 Their addition
will add clarity to the interpretation of the rule, and are within scope of clause
16(2) of Schedule 1 of the RMA.

8.20

No amendments to Rule R66 were sought by submitters; accordingly, we have
retained the rule as notified.

9.

Hydrocarbon extraction

9.1

Relevant Provisions
Here, we focus on Policies P92 and P93. Both are tagged as regional coastal
plan provisions, given the prospect of hydrocarbon exploration and extraction
both on land and at sea.

9.2

Policy P92 seeks to avoid adverse effects on fresh and coastal waters
associated with the use of chemicals and materials and the escape of
hydrocarbons during exploration and extraction.

220
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Policy P93 has a similar intention, where such chemicals or materials are to be
disposed, and not only where fresh and coastal waters are concerned, but also
with respect to soil.
Amendments and reasons
We have changed the title for section 4.8.8, within which Policies P92 and P93
are located, to ‘hydrocarbon exploration or extraction’ (from ‘hydraulic
fracturing’). Consequently, we have changed the titles of the policies
themselves to refer to the disposal of ‘hydrocarbon exploration or extraction
(materials)’, thereby replacing the words ‘hydraulic fracturing (chemicals)’. As
such, we rely on the scope provided by PEPANZ’s submission,224 Mr Loe’s
recommendation225 and clause 16(2) of the First Schedule in effecting these
changes, which we find better represent the content of the policies concerned.

9.5

For the reasons set out below we have otherwise made significant amendments
to Policy P92, whereas we have retained Policy P93 as notified and unchanged,
other than to amend the policy’s title (refer paragraph 9.4 above).

9.6

With respect to Policy P92, we have:
(a)

deleted the content relating to the manner in which well casings shall
be designed; and

(b)

replaced it with clauses (a) to (f) which set out the way in which
hydrocarbon wells must be designed, operated, maintained and
decommissioned.

9.7

The content we have adopted, as recommended by Mr Loe,226 represents a
merging of the relief sought in PEPANZ’s submission, which in turn drew on
the wording used in the Draft Freshwater and Land Management Plan for
Taranaki, and the current wording of Policy P92. We agree that the wording
Mr Loe recommended provides a more comprehensive coverage of the
potential issues associated with hydrocarbon wells.

9.8

PEPANZ was opposed to Policy P93 in its submission, on the grounds that
there was no reason why the disposal of chemicals and materials used in
hydrocarbon exploration and extraction should be treated differently from
those used for other purposes. We agree with Mr Loe’s recommendation227 to
reject this submission point i.e. that the potentially adverse effects on the
environment associated with the disposal of the particular substances used by
the hydrocarbon industry are such that a separate policy is appropriate.
Accordingly, we have made no further changes to Policy P93.

9.9

The Panel considers that the amendments we have made to Policies P92 and
P93 ensure that they give best effect to Objectives O46 and O49 of the
proposed Plan.

224

Submission S102.
Section 42A Report by Barry Loe, 5 March 2018, paras 288 – 289.
226
Section 42A Report by Barry Loe, 5 March 2018, paras 292 and 300.
227
Section 42A Report by Barry Loe, 5 March 2018, para 295.
225

430

Proposed Natural Resources Plan

Decision 11 – Water Quality, Discharges to Land and Water, Contaminated Land and Hazardous Substances

10.

Conclusion

10.1

For the reasons summarised above, we have adopted several changes to the
water quality, discharges to land and water, contaminated land and hazardous
substances polices and methods.

10.2

Overall, we find these amendments will better implement the objectives of the
proposed Plan as amended in Decision Report 4 consistent with the
requirements set out in section 32AA of the RMA.
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Decision Report 12
Beds of Lakes and Rivers

1.

Introduction

1.1

Report outline and approach
This is the twelfth of 16 decision reports prepared by the Hearing Panel
appointed to hear submissions on, and determine, the PNRP.

1.2

The report addresses the definitions, policies, rules and methods relating to
beds of lakes and rivers and the submissions received on those provisions.

1.3

We have structured our discussion on this topic as follows:
(a)

Section 2 summarises key contextual matters, including relevant
provisions and key issues / themes in submissions;

(b)

Sections 3 - 6 contain our evaluation of key issues and amendments to
provisions; and

(c)

Section 7 briefly sets out our conclusions.

1.4

This report should be read in conjunction with Decision Reports 1 and 4. The
former provides context on the approach we have adopted to our decisionmaking and our reporting. Decision Report 4 records our decisions on the
submissions relating to the proposed Plan’s objectives.

1.5

Section 32AA of the RMA is the principal driver for this report. Among other
things, it requires:

1.6

(a)

our evaluation to be focussed on changes to the proposed provisions
arising since the notification of the PNRP and its section 32A reports;

(b)

the provisions to be examined as to whether they are the most
appropriate way to achieve the objectives;

(c)

as part of that examination, that:
(i)

reasonable alternatives within the scope afforded by
submissions on the provisions and corresponding evidence
are considered;

(ii)

the efficiency and effectiveness of the provisions is assessed;

(iii)

the reasons for our decisions are summarised; and

(iv)

our report contains a level of detail commensurate with the
scale and significance of the changes made.

As set out in Decision 1, we have not produced a separate evaluation report
under section 32AA. Rather, where we have adopted the recommendations of
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Council’s section 42A authors, we have adopted their reasoning, unless
expressly stated otherwise. This includes the section 32AA assessment table
attached to the relevant section 42A reports and / or right of reply reports.
Those reports are part of the public record and are available on the GWRC
website. Where our decision differs from the section 42A authors’
recommendations, we have incorporated the section 32AA evaluation into the
body of this report as part of our reasons for amendments, as opposed to
including this is a separate table or appendix.
1.7

We note also that specific objectives were considered at the hearing of these
matters. For the reasons we have given in Decision Reports 1 and 4, however,
our evaluation of those and all other objectives is contained within Decision
Report 4. Both of those Decision Reports should accordingly be read in
conjunction with the below.

1.8

Appendix C contains our summary table of decisions on each submission point
and Appendix D contains the track changed Proposed Natural Resources Plan.

2.

Summary of provisions and key issues

2.1

Outline of matters addressed in this section
In this section, we provide relevant context around which our evaluation is
based. Our discussion includes:

2.2
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(a)

summary of relevant provisions;

(b)

themes raised in submissions; and

(c)

identification of key issues for our subsequent evaluation.

Relevant Provisions
Beds of Lakes and Rivers – Objectives
There is no one objective or set of objectives that are specific to this topic. The
values associated with the beds of lakes and rivers are provided for by a wide
range of objectives in the proposed Plan as notified, including:
(a)

Objectives O1 to O5 – Ki uta ki tai: mountains to the sea;

(b)

Objectives O9 to O11 – Recreational values, public access and Māori
customary use;

(c)

Objectives O14 to O16 – Māori relationships;

(d)

Objective O17 and O19 – Natural character and natural processes;

(e)

Objective O20 – Risk from natural hazards;

(f)

Objectives O23 and O24 – Water quantity and contact recreation and
Māori customary use;

(g)

Objectives O25 to O27, O29 and O30 – Biodiversity, aquatic
ecosystem health and mahinga kai; and
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Objectives O31 to O35 – Sites with significant values

As indicated in Decision Report 4, we propose changes to the objectives
relevant to beds of lakes and rivers to enhance the proposed Plan’s
implementation of the RMA’s sustainable management purpose. Those edits
included the outright deletion of Objective O19 and the deletion and
incorporation of Objectives O5, O11, O16, O19, O26, and O33 into an
omnibus Objective O14, and refinements to other objectives (O1 to O4, O15,
O17, O20, O23, O24, O25, O27, O29, O30 to O32, and O35). Other objectives
remain unchanged (O9, O10, and O34). In summary, the outcomes now
anticipated by the PNRP’s objectives that are relevant to the beds of lakes and
rivers are that:
(a)

fresh water bodies are managed as integrated and connected resources
(O1);

(b)

the importance and contribution of water to the well-being of the
community is recognised (O2);

(c)

mauri of fresh waters is sustained and enhanced (O3);

(d)

intrinsic values of fresh water are recognised and the life supporting
capacity of water is safeguarded (O4);

(e)

recreational values of rivers and lakes are maintained and enhanced
(O9);

(f)

public access to and along rivers and lakes is maintained and
enhanced (O10);

(g)

relationship of Māori and their culture and traditions with water, sites
and other taonga are recognised, including maintaining and improving
opportunities for Māori customary use, maintaining and improving the
availability of mahinga kai, providing for the relationship of mana
whenua with Ngā Taonga Nui a Kiwa, and protecting and restoring
sites with significant mana whenua values (O14);

(h)

kaitiakitanga is recognised and mana whenua actively participate in
planning and decision-making (O15);

(i)

the natural character of rivers, lakes and their margins are preserved
and protected (O17);

(j)

risks from natural hazards and adverse effects of climate change on
people, the community and infrastructure will be acceptable (O20);

(k)

the quality of groundwater, surface water bodies and the CMA is
maintained or improved (O23);

(l)

rivers, lakes, natural wetlands and coastal water are suitable for
contact recreation and Māori customary use (O24);
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(m)

biodiversity, aquatic ecosystem health and mahinga kai in freshwater
bodies are safeguarded (O25);

(n)

vegetated riparian margins are established, maintained or restored
(O27);

(o)

the passage of fish and koura is maintained and the passage of
indigenous fish and koura is restored (O29);

(p)

the habitat of trout is maintained or improved (O30);

(q)

outstanding water bodies and their significant values are protected and
restored (O31);

(r)

outstanding natural features and their landscapes and values are
protected (O32);

(s)

significant historic heritage values are protected (O34); and

(t)

ecosystems and habitats with significant indigenous biodiversity
values are protected and restored (O35).

2.4

Tables 3.1 and 3.2 are embedded in Objective O24 and set out specific
objectives with respect to primary contact recreation and secondary contact
with water in freshwater bodies, respectively. Tables 3.4 and 3.5 are
embedded in Objective O25 and set out specific objectives relating to aquatic
ecosystem health and mahinga kai, for rivers and streams, and lakes,
respectively. They set outcomes for improvement in Objective O25, and
restoration to a ‘healthy functioning state’ as provided for in Objectives O31
and O35.

2.5

It is these revised objectives which form the basis for our section 32 analysis;
namely an examination of whether the proposed provisions are the most
appropriate way to achieve the beds of lakes and rivers objectives.

2.6

Beds of Lakes and Rivers – Policies
We consider five of the PNRP policies in this decision.

2.7

Policy P102 seeks to avoid the reclamation or drainage of the beds of lakes and
rivers and natural wetlands, except where the activity is for one of a limited
number of purposes and there are no other practicable methods of providing for
the activity, or the activity involves an ephemeral flow path. Policy P102 is a
critical policy in that as notified it forms the basis for rules that prescribe noncomplying and prohibited status for activities in the beds of rivers and streams.

2.8

Policy P103 seeks to manage the extraction of gravel, sand or rock from the
beds of rivers so that it does not exacerbate or contribute to flooding or erosion
or exceed natural rates of deposition.

2.9

Policy P104 seeks to avoid more than minor adverse effects on structures that
are part of catchment-based flood and erosion risk management activities,
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unless those activities are carried out by, or on behalf of, the owner of those
structures.
2.10

Policy P105 requires that particular regard be had to the protection of
important trout habitat in rivers by managing the effects of use and
development with respect to water quality, flow regimes, habitat diversity,
passage and spawning waters.

2.11

Policy P106 seeks to manage the introducing and removal of plants from beds
of lakes and rivers so as to exclude the planting of pest plants, encourage the
planting of indigenous species, ensure that flooding or erosion are not
exacerbated, and ensure that significant biodiversity values are not adversely
affected.

2.12

Beds of Lakes and Rivers – Rules
In the PNRP, general conditions apply with respect to all activities in the beds
of lakes and rivers. These are set out in Rules 5.5.4 of the proposed Plan. They
place operational constraints on activities relating to:
(a)

the generation, release and / or discharge of contaminants, sediment
and other materials (clauses (a) and (g));

(b)

the use and placement (and cleaning or refuelling) of machinery,
equipment and materials (clauses (b) and (c));

(c)

the maintenance of fish passage (clause (d));

(d)

disturbance, diversions or discharges in inanga and trout spawning
habitat during seasonal periods (clauses (e) and (f));

(e)

other parameters around diversions of water and disturbance (clauses
(i) and (m));

(f)

the use of car bodies or demolition rubble (clause (h));

(g)

erosion, scour and flooding effects (clause (j));

(h)

the maintaining of flood flows and management of flood debris
(clause (k)); and

(i)

avoiding altering the natural course of rivers (clause (l)).

2.13

As a rule of thumb, if an activity does not comply with a general condition then
it will not qualify as a permitted activity under the more specific rules that
follow, and will generally fall to be considered as a discretionary activity under
Rules R129 or R131.

2.14

All other rules relating to activities in the beds of lakes and rivers are grouped
under Section 5.5.5 in the proposed Plan. For permitted activities in the beds of
lakes and rivers, Rules R112 to R124 specify which of the conditions in
Section 5.5.4 apply. In some rules, all of them do, in others only some specific,
relevant conditions apply. Other, specific conditions listed under each rule also
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govern permitted activity status. This set of rules covers the following
activities:

2.15

(a)

maintenance, repair, replacement, upgrade or use of existing structures
(excluding Barrage Gates) (R112);

(b)

diversion of flood water by existing structures (R113);

(c)

river crossing structures (R114);

(d)

culverts (R115);

(e)

establishing small dams, and existing dams (R116);

(f)

new structures (R117);

(g)

removing or demolishing structures (R118);

(h)

clearing flood debris and beach recontouring (R119);

(i)

minor sand and gravel extraction (R120);

(j)

maintenance of drains (R121);

(k)

removing vegetation (R122);

(l)

planting (R123); and

(m)

entry or passage over beds (excluding livestock access) (R124).

As notified, Rules R125 to R135 establish resource consent requirements for
specific activities in the beds of lakes and rivers. Grouped by consent status,
they are as follows:
Restricted discretionary activities:
(a)

structures within a site identified in Schedule C (R125);

Discretionary activities:
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(b)

all other activities in river and lake beds not otherwise provided for
(R129);

(c)

damming or diverting water within or from rivers where Rules R112,
R114, R115, R116, R117, R118, R119, R121, R122 and R123 and
R140 are not met (R131);

(d)

damming or diverting water within or from natural lakes (R133); and

(e)

damming or diverting of water that would not otherwise contravene
sections 14(2) or 14(3) of the RMA (R135);
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Non-complying activities:
(f)

placement of a dam in an outstanding water body (R126);

(g)

reclamation of the beds or rivers or lakes (R127);

(h)

damming or diverting water within or from rivers, where the
conditions of Rule R131 are not met (R132); and

(i)

damming or diverting water within or from Lakes Kohangatera or
Kohangapiripiri (R134);

Prohibited activities:
(j)
2.16

2.17

2.18

2.19

2.20

reclamation of the bed of an outstanding lake and associated diversion
(R128).

Finally, Rule R130 provides for the diversion of groundwater as a permitted
activity. It is not strictly related to the topic under consideration in this
Decision Report, but is dealt with here for the sake of completeness.
Beds of Lakes and Rivers – Other Methods
There is one other method described in Section 6 of the proposed Plan, as
notified, that is relevant to this topic. Method M14 sets out the Council’s
intention to develop and implement an education programme, including
practice, procedures and tools, to support the implementation of Rule R121,
relating to the maintenance of drains.
Beds of Lakes and Rivers – Definitions
There are ten defined terms that are of particular importance where the
provisions relating to beds of lakes and rivers are concerned. These are the
definitions for ‘active bed’, ‘artificial farm drainage canal’, ‘beach
recontouring’ (where it specifically relates to the beds of rivers only),
‘catchment based flood and erosion risk management activities’, ‘drain’,
‘ephemeral flow path’, ‘flood debris’, ‘highly modified river or stream’,
‘reclamation’ and ‘vegetative bank edge protection’.
Submissions
Similar to other topics, we found that the main groupings for submissions on
beds of lakes and rivers fall into the following three categories:
(a)

those in support of a particular provision (or provisions);

(b)

those seeking to amend or delete a provision(s); and

(c)

those recommending the inclusion of new policies, rules or other
methods.

Key matters emerging from the submissions seeking amendments to the
provisions, or inclusion of new provisions, relate to concerns over:
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(a)

the provisions relating to the maintenance of drains and highly
modified rivers, including the definitions for ‘drain’, ‘artificial farm
drainage canal’ and ‘highly modified water course’, and Rule R121
and Method M14;

(b)

the provisions relating to reclamation, including Policy P102, Rules
R127 and R128, and the definition for ‘reclamation’;

(c)

the provisions relating to the management of gravel extraction,
including Policies P103, P104 and P106;

(d)

rules relating to activities in the beds of lakes and rivers, including the
general conditions in 5.5.4, and Rules R112 to R135; and

(e)

the implications of the National Environmental Standards for
Plantation Forestry (NES-PF).

Some of these matters feature more predominantly than others in our
evaluation below, but we record that all submissions on the provisions relating
to beds of lakes and rivers have been subject to analysis in our deliberations.
More detailed descriptions of the submissions and key issues can be found in
the section 42A report prepared by Ms Guest, Ms Andrewartha and Mr
Denton,1 in Ms Guest’s and Ms Conland’s joint right of reply report,2 Ms
Guest’s and Ms Conland’s supplementary right of reply report.
Outline of Key Issues
Our evaluation below focusses on three key issues in turn, being:
(a)

changes to policies (section 3);

(b)

changes to rules (section 4);

(c)

changes to other methods (section 5); and

(d)

changes to definitions (section 6).

Changes to Policies
Relevant provisions
The provisions we consider here are Policies P102, P103, P104, P105 and
P106. As noted above, the policies focus on reclamation and drainage, the
management of gravel extraction, effects on catchment-based flood and erosion
control activities, protecting trout habitat, and the management of plants,
respectively.
Amendments and reasons
For the reasons outlined below, we have amended the policies as follows:

Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018.
Right of Reply Report by Pam Guest and Michelle Conland, 16 July 2018.
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Policy P102:
(a)

adding reference to lakes and rivers identified in Schedules A and C,
where reclamation or drainage is to be particularly avoided;

(b)

deleting reference to special housing area qualifying developments
(clause (b)) as potential exceptions to situations where reclamation or
drainage is to be avoided;

(c)

adding the forming of a reasonable crossing point as a potential
exception to such situations (new clause (d)) while, as in other
situations, ensuring that this is only where there are no practicable
alternatives (through an additional reference in clause (d) as notified
(now clause (e)); and

(d)

consequently deleting the note stating that the piping or covering of a
stream for a distance greater than that required to form a reasonable
crossing point is considered to be reclamation of the river bed;

Policy P103:
(e)

amending the title to include reference to ‘sand or rock’ alongside
‘gravel’;

(f)

replacing ‘sediment and gravel’ in clause (b) with the words ‘bed
material’;

(g)

removing the word ‘gravel’ where it appears in clause (c); and

(h)

adding a note stating that the policy does not apply to the disturbance
of a river bed, including as a result of bed recontouring, where no
gravel or sand is extracted from the river;

Policy P106:

3.3

(i)

adding reference to ‘part of a plant’ in the initial description of the
activity to which the policy relates, and also in clauses (c) and (d);

(j)

expanding the reference in clause (b) to ‘appropriate’ planting of
indigenous plant species to refer to the purpose of the planting and the
typicality of the species to the area concerned;

(k)

referencing the removal of plants either ‘in whole or in part’ in clause
(b); and

(l)

expanding the reference in clause (b) to ‘enabling’ plant removal, so
that it is clear that that enabling of removal is provided for where it is
for the purpose of Māori customary use or for the reasonable use of an
individual.

We have not made any changes to Policy P104 as notified, and have deleted
Policy P105, for the reasons outlined below.
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Policy P102 (and Rules R127 to R129)
As we observe in paragraph 2.7 above, Policy P102 is critical in that, as
notified, it formed the basis for rules that prescribe non-complying and
prohibited status for activities in the beds of rivers and streams. Its focus on
avoiding the reclamation or drainage of the beds of lakes and rivers is derived
from equivalently strong terms employed in higher order provisions, notably:
(a)

RPS Policy 18(e), which discourages the reclamation of rivers;

(b)

PNRP Objectives O3, O4, O9 and O10, requiring (variously) the
sustaining, safeguarding or, at the very least, the maintaining of
specific attributes and values associated with water and water bodies;

(c)

PNRP Objective O14, requiring the maintaining of opportunities for
Māori customary use and the protecting of sites with significant mana
whenua values;

(d)

PNRP Objective O15, requiring the preserving and protecting of the
natural character of water bodies;

(e)

PNRP Objectives O23 and O24, requiring the maintaining of the
quality of surface water bodies and the quality of water, respectively;

(f)

PNRP Objectives O25 and O29, requiring the safeguarding and, at the
very least, the maintaining of biodiversity, aquatic ecosystem health
and mahinga kai, and the passage of fish and koura, respectively; and

(g)

PNRP Objectives O31 to O35, requiring the protecting of sites with
significant values.

3.5

Collectively, these higher order provisions provide the basis for the avoiding
stance in Policy P102. Given its importance, Policy P102 and the rules that it,
in turn, provides a rationale for (notably Rules R127, R128 and R129) attracted
a considerable amount of interest in submissions and evidence. Accordingly,
we deal with these provisions collectively below, in so far as our consideration
of the policy and our amendments to it, give rise to consequential changes to
the rules. We have not made any changes to Rules R127, R128 or R129 that
are not otherwise associated with our consideration of Policy P102.

3.6

Given Policy P102’s critical importance, we find that, as notified, it is not as
clear as it should be in establishing the values and attributes of water bodies
that are to be taken into account of in determining that reclamation or drainage
is to be avoided. We have some sympathy for those submitters, including GBC
Winstone and WCC,3 who expressed concern about the ‘one size fits all’
expression of the policy as notified. We note that WCC also sought that a
prioritisation exercise be undertaken; that streams with particular values, in
which piping is to be avoided, be identified, and that a hierarchy of rules and
policies then be developed to differentiate between those streams and others.

3

Submissions S66 GBC Winstone and S286 Wellington City Council respectively.
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3.7

We note that the proposed Plan distinguishes some water bodies from others in
terms of their relative value and hence status (e.g. by identifying and
scheduling outstanding water bodies in Schedules A1 and A2). As a general
rule, the consent status of activities is then in part determined by whether or not
those activities are proposed to be located in such water bodies. However, in
the case of reclamation and drainage, the policy (Policy P102) and rules (R127
and R128), as notified, somewhat muddies the waters in this respect. No clear
distinction is made in the policy between scheduled and non-scheduled sites,
where the directive to ‘avoid’ reclamation and drainage is concerned. For
example, in Rule R127, the piping of any stream is made a non-complying
activity and is accorded the same activity status as reclamation in an
outstanding river identified in Schedule A1. Yet, reclamation in an outstanding
lake (Schedule A2) is made a prohibited activity under Rule R128.
Furthermore, there is no mention of Schedule C sites of significance to mana
whenua in either the policy or the rules. In that respect, Rangitāne o Wairarapa
and Te Ātiawa ki Whakarongotai4 sought amendment to Policy P102 so that
any exclusions it contains did not automatically apply to Schedule A and C
sites.

3.8

In response to the above submissions, we have added a reference to Schedule A
(both A1 and A2) and Schedule C at the beginning of the policy to emphasise
that it is in the beds of these scheduled lakes, rivers and wetlands that
reclamation and drainage is to be particularly avoided. Policy P102 still has
general application to non-scheduled water bodies as a result of this
amendment. As discussed next, this aligns Policy P102 more aptly with the
various activity status’ in the rules that operate under that policy.

3.9

As a consequence, we have also amended Rules R127 and R128 to better align
the hierarchy in consent status that applies where reclamation or drainage is
proposed, with the directives of Policy P102. The changes to the rules, and the
effect of those changes, are as follows:

4

(a)

Deleting the reference to the ‘piping of a stream’ in clause (a) of Rule
R127. This has the effect of making said piping a discretionary
activity under default Rule R129, rather than a non-complying activity
under Rule R127.

(b)

Deleting the reference to ‘Schedule A1 (outstanding rivers)’ in clause
(b) of Rule R127 and adding references to rivers identified in
Schedule A1, and to sites identified in Schedule C (mana whenua) as
new clauses (a) and (c) in Rule R128 respectively, alongside the
existing reference to lakes identified in Schedule A2 (outstanding
lakes). This has the effect of making reclamation in these areas a
prohibited activity.

(c)

Adding references to RSI for Schedules A and C under Rule R127.
The effect of this amendment, and the reasons for making it, are set
out in paragraphs 3.17 and 3.18 below.

Submissions S279 Rangitāne o Wairarapa Inc and S398 respectively.
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3.10

We note that in submitting on Policy P102 and Rule R127, WCC’s underlying
concern was the potentially constraining effect that the undifferentiated
approach, as notified, would have on development in structure plan areas and
special housing areas. In other words, that the status of stream piping as a noncomplying activity would create too high a bar in areas where full scale land
development was already countenanced. In this respect, WCC’s concerns were
shared by other submitters, including PCC, HCC, Wellington Water, GBC
Winstone, Woodridge Homes Ltd, Spencer Holmes Ltd, Holcim Ltd, and Best
Farm Ltd et al.5 These submitters sought reclassification of non-complying
rules, and Rule R127 specifically, as discretionary activities, respectively. The
changes we have made rely on the scope provided by the submissions referred
to above, and meet the relief sought by the submitters, in part. In particular we
adopt the supplementary section 32AA prepared by Ms Pascall, for WCC,
relating to a discretionary activity status for reclamations for non-scheduled
water bodies.

3.11

Submissions from councils were generally supportive of two key exemptions to
the avoidance stance on reclamation and drainage in Policy P102. As notified,
these provided for reclamation and drainage associated with either:
(a)

a qualifying development within a special housing area (clause (b)); or

(b)

a growth and / or development framework or strategy approved by a
local authority under the Local Government Act 2002 (clause(c)).

3.12

As part of the submission by the council’s, WCC initially sought the retention
of exemptions provided by clauses (b) and (c) under Policy P102.
Subsequently, resiling from its request that clause (b) be retained, WCC
nonetheless sought continued retention of clause (c), in combination with a
new Policy ‘P102A’, which would apply to land ‘identified’ in a structure,
master, spatial or district plan and require a focus on ‘minimising significant
adverse effects’.6

3.13

Fish and Game was broadly opposed to Policy P102 as it considered that it was
contrary to sustainable management and the protection of natural character.7 It
sought that reclamation and drainage be prohibited. In our view, part of the
problem lies with the undifferentiated content of Policy P102, which raised a
question in our minds: if reclamation and drainage that may be associated with
urban development can be countenanced in some instances, does it follow that
it can be in all instances e.g. where outstanding water bodies are concerned?
We think not, and we have sought to rectify this by adding references to the
specific schedules as outlined above.

3.14

With respect to the particular exemptions referred to in paragraph 3.11(a) and
(b) above, Fish and Game’s submission prompted Ms Guest to consider

5
Submissions S163 Porirua City Council, S84 Hutt City Council, S135 Wellington Water Limited, S66 GBC Winstone,
S105 Woodridge Homes Limited, S273 Spencer Holmes Limited, S276 Holcim (New Zealand) Ltd and S149 Best Farm
Limited, Hunters Hill Limited and Stebbings Farmlands Limited respectively.
6
Evidence from Kate Pascall, 27 April 2018, Appendix 1 and Section 32AA Further Assessment: WCC Proposed
Amendments to Policy 102 and Rule 127.
7
Submission S308 Fish and Game.
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whether those exemptions provided for the sustainable management of water
bodies. Ms Guest concluded that they did not, in observing that urban
development was the activity posing the greatest risk to the permanent loss of
streams in the Wellington region. In providing a ‘perverse incentive’ for
reclamation and piping, Ms Guest was of the opinion that the exemptions were
inappropriate and inconsistent with the principles of sustainable management,
and recommended their deletion.8
3.15

Ms Guest revisited her position in her right of reply9 in light of opposition from
submitters to the removal of these exemptions, as expressed in evidence
presented by Ms Pascall and Mr Gibson on behalf of WCC and Spencer Homes
Ltd, respectively.10 Ms Guest provided a summary of the results of a study
which found housing yield in Wellington’s hill suburbs to be largely unaffected
by more innovative design methods intended to retain existing streams. In both
the section 42A report and her right of reply, Ms Guest drew our attention to
practical examples of water sensitive subdivision design,11 latterly referring to
evidence presented by Ms Huls from Auckland Council. Ms Guest concluded
that the removal of the exemptions from Policy P102 as recommended would
give effect to the objectives of the NPS-UDC and NPS-FM and the proposed
Plan.

3.16

While we accept Ms Guest’s position in respect of special housing areas
(noting also Ms Pascal’s ultimate acceptance for their deletion from Policy
P102), we do not agree with Ms Guest’s recommended deletion of clause(c)
from Policy P102. Where future development is proposed in areas identified by
councils as necessary to accommodate population growth and / or to meet
obligations under the NPS-UDC, such development should receive some relief
from an outright avoidance policy direction in our view – particularly where it
can be demonstrated that the associated effects are not significant.

3.17

That said, future proposals will be at the very least a discretionary activity and
if they are likely to result in significant adverse effects and / or unacceptable
departure from the proposed Plan’s objectives and policies we expect they will
be declined. Moreover, if such development is located in a schedule A or C
site, it will be prohibited unless it entails RSI – in which case, it would be a
non-complying activity and the RMA section 104D gateway tests will apply.
This is an appropriate policy and regulatory response to the proposed
objectives in our view and the Councils’ submissions are therefore accepted in
part.

3.18

We have also reconstituted the paragraph at the end of Policy P102 as a new
clause (d). The effect of this is it to make explicit what was implicit in the note;
that the formation of reasonable crossing points represents an exemption to the
avoidance stance of the policy. Our scope for making this minor change comes
from clause 16(2) of the RMA.

8

Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 242 – 248.
Right of Reply by Pam Guest and Michelle Conland, 16 July 2018, paras 102 – 119.
10
Evidence from Kate Pascall, 23 April 2018, paras 86 - 95 and David Gibson, 26 March 2018, paras 19 - 23.
11
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, para 247 and
Right of Reply by Pam Guest and Michelle Conland, 16 July 2018, para 114.
9
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Finally, we have made other changes to the rules which implement Policy
P102:
(a)

In new clause (a) in Rule R127 relating to sites identified in Schedule
A1 (outstanding rivers) or Schedule A2 (outstanding lakes), we have
added ‘where the reclamation is necessary to enable the operation,
maintenance or upgrade of RSI’;

(b)

In new clause (b) in Rule R127 relating to sites identified in Schedule
C (mana whenua), we have added ‘where the reclamation is necessary
to enable the operation, maintenance or upgrade of RSI or the
reclamation is only a partial reclamation’; and

(c)

At the end of Rule R128 we have added ‘except as provided for by
Rule R127’.

3.20

The effect of these changes is to make reclamation for the above listed
purposes a non-complying activity under Rule R127, and thereby exempting it
from an otherwise prohibited status under Rule R128. In this, we accept Ms
Guest’s opinion12 that in some circumstances there may be no practicable
alternatives to locating RSI inside sites of significant value, and that an
opportunity to assess the costs and benefits (through non-complying as
opposed to prohibited consent status) is justified.

3.21

Exempting reclamation associated with the operation, maintenance or upgrade
of RSI activities is ‘mandated’ by the objectives and policies of the PNRP
which collectively seek to recognise and provide for RSI (i.e. Objectives O12
and O13 and Policies P12 to P14). Such applications will still need to be
assessed against Policy P102 in a ‘have regard to’ sense as a discretionary
activity as opposed to a ‘not being contrary to’ sense as non-complying
activity.

3.22

3.23

Policy P103
In making the changes to Policy P103 outlined above, we rely primarily on the
scope provided by the submissions from GBC Winstone13 and Wellington
Water,14 the evidence of Ms Allan15 and Ms Wratt16, and the section 42A and
right of reply reports.
We have largely adopted the amended wording for Policy P103 recommended
by Ms Conland for the reasons she set out in her Right of Reply; Ms Conland
having had the opportunity at that point to consider Ms Allan and Ms Wratt’s
evidence.17 We have, however, retained the words ‘or rock’ in the policy’s title
and preface as while we accept that gravel and sand are rock fragments,
extraction of rocks themselves do also need to be provided for. We do consider

12
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, para 237 and
Right of Reply by Pam Guest and Michelle Conland, 16 July 2018, paras 135 – 137.
13
Submission S66 GBC Winstone.
14
Submission S135 Wellington Water Limited.
15
Evidence from Sylvia Allan, 26 March 2018, paras 5.13 – 5.16.
16
Evidence from Carolyn Wratt, 29 March 2018, paras 88 - 90.
17
Right of Reply by Pam Guest and Michelle Conland, 16 July 2018, paras 147 – 160.
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that the note that Ms Conland proffered would clarify the circumstances in
which the policy does not apply; therefore, we have adopted it.
3.24

The main alternative to the changes we have made was that requested by
Rangitāne o Wairarapa.18 It was concerned that Policy P103 did not provide
adequate protection for sites of significance to mana whenua and requested
amendment of the policy and associated rules to avoid adverse effects of
extraction activities in sites listed in Schedules A to F. We do not consider that
this is necessary. A framework which places avoidance at the top of a hierarchy
within sites of significance is already established under Policies P41 and P45,
and if we were to alter Policy P103 we would also need to alter other policies
that are activity focused, as noted by Ms Guest in the section 42A report.19

3.25

Our finding is that the amendments we have made improve the focus of Policy
P103 with respect to the management of gravel, sand and rock extraction from
rivers, and ensure it most efficiently and effectively achieves the objectives of
the proposed Plan; in particular Objective O20 relating to the management of
natural hazards.

3.26

3.27

3.28

3.29

Policy P104
We have not made any changes to Policy P104. The policy as notified was
supported in submissions, albeit that Wellington Water20 did seek clarification
on how ‘catchment-based flood and erosion risk management activities’ related
to stormwater networks and management. We acknowledge the clarification
Ms Guest provided in the section 42A report21 and we agree that no changes to
the policy are required.
Our finding is that Policy P104 as notified provides the most efficient and
effective means of achieving the objectives of the proposed Plan; in particular
Objective O20 relating to the management of natural hazards.
Policy P105
We have deleted Policy P105, which related to the protection of trout habitat.
This is a consequential deletion, as a result of amending Policy P31. Our
reasons and scope for amending Policy P31, which relates to biodiversity,
aquatic ecosystem health and mahinga kai, and deleting Policy P105
accordingly, are set out in Decision Report 13 (para 3.12). Essentially though,
Policy P31 is a broad policy that addresses the needs of all aquatic species,
including all species of fish, together with the ecosystems they are part of, in a
holistic way. Policy P105, in focusing solely on trout, duplicates the broader
provisions of Policy P31.
Policy P106
In making relatively minor changes to Policy P106 as outlined above, we rely
primarily on the scope provided by the submissions and associated evidence of

18

Submission S279 Rangitāne o Wairarapa Inc.
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 308 – 312.
20
Submission S135 Wellington Water Limited.
21
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 318 – 319.
19
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Rangitāne o Wairarapa,22 the Minister of Conservation,23 and Federated
Farmers,24 clause 16(2) of Schedule 1 of the RMA, and the section 42A and
right of reply reports.
3.30

Adding ‘or part of a plant’ and ‘in whole or in part’ in relation to ‘plant’ in the
policy will ensure the policy gives full effect to section 13(2A)(b) and (c) of
the RMA and is within scope of clause 16(2) of Schedule 1 of the RMA. We
are otherwise in agreement with the reasons Ms Guest gives for recommending
amendments to the policy, namely additions of references to:
(a)

the purpose of the planting and the typicality of the species to the area
concerned, in response to the Minister of Conservation’s
submission;25

(b)

enabling plant removal for the purpose of Māori customary use, in
response to Rangitāne o Wairarapa’s submission;26 and

(c)

enabling plant removal for the reasonable use of an individual, in
response to Mr Falloon’s evidence for Federated Farmers.27

3.31

In our view these relatively minor clarifications make the policy clearer and
will give effect to the proposed Plan’s objectives relating to Māori customary
use and mahinga kai, namely Objective 14(b) as amended (Objective O5(b) as
notified), together with Objectives O20, O24 and O25.

4.

Changes to Rules

4.1

4.2

22

Relevant provisions
Here, we focus on the general conditions set out in Section 5.5.4 of the
proposed Plan, together with Rules R112 to R124, which provide for
permitted activities in the beds of lakes and rivers, and Rules R125 to R135,
which establish resource consent requirements for other activities. The focus of
each of the rules and the relationships between them are set out in paragraphs
2.12 to 2.16 above. For the sake of completeness, we also deal with Rule
R130, which provides for the diversion of groundwater as a permitted activity.
Amendments and reasons
Common changes to general conditions and rules
Changes that we have made to each of the general conditions and rules are
described below. Firstly, however, there are a number of common changes that
we have made to the general conditions and rules that are best addressed at this
point. These are as follows:

Submission S279 Rangitāne o Wairarapa Inc.
Submission S75 Minister of Conservation.
24
Submission S352 Federated Farmers of New Zealand.
25
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, para 324.
26
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, para 327 – 330.
27
Right of Reply by Pam Guest and Michelle Conland, 16 July 2018, paras 166 – 167.
23
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(a)

deleting the words ‘or use’ where they appear alongside ‘placement’
in the description of the activities to which Rules R114, R115 and
R117 relate, and replacing them with ‘or construction’ in Rule R114;

(b)

adding exclusions with respect to the Resource Management (National
Environmental Standards for Plantation Forestry) Regulations 2017
(NES-PF) into a new clause (o) in the general conditions in 5.5.4, and
in new clauses in Rules R112, R113, R114, R115, R117, R118, R119,
R120, R122 and R124; while

(c)

adding a qualifier in Rules R117, R119, R120 and R122 to the effect
that notwithstanding the above, general condition 5.5.4(n) relating to
construction and disturbance during nesting, roosting and foraging
periods for named birds nevertheless applies; and

(d)

adding a note to Rules R119, R120 and R122 to the effect that general
condition 5.5.4(n) prevails over the NES-PF;

(e)

adding ‘temporary damming of water’ as an activity associated with
the primary activity to which Rules R112 and R117 relate, and also
‘temporary damming of water during the works period’ and
‘temporary damming of water during the placement of the culvert’ to
Rules R114 and R115 respectively;

(f)

adding variants on the word ‘reclamation’ as an activity associated
with the primary activity to which Rules R114, R115 and R117 relate;

(g)

deleting the condition in Rules R117, R119, R120 and R122 requiring
construction not to take place during nesting, roosting and foraging
periods for named birds in any parts of river beds identified in
Schedule F2a (birds-rivers) or F2b (birds-lakes); while

(h)

adding a new clause (n) in the general conditions in 5.5.4 requiring
that no construction or disturbance take place during the above periods
in any parts of river beds identified in Schedule F2a (birds-rivers) or
F2b (birds-lakes).

4.3

As indicated above, we have deleted or replaced the word ‘use’ in Rules R114,
R115 and R117, as the use of the structures to which those rules relate are
already provided for under Rule R112. In this we agree with the reasoning
provided by Ms Conland28 and rely on the scope provided in the submission by
NZTA.29

4.4

Mr Denton provided an assessment of duplication or conflict and stringency
between the proposed Plan rules relating to activities in the beds of lakes and
rivers, and the NES-PF.30 He identified those rules within which exclusions
should be inserted to clarify that the NES-PF applies, and also where

28

Right of Reply by Pam Guest and Michelle Conland, 16 July 2018, para 277.
Submission S146 NZ Transport Agency.
30
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 822 – 838.
29
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exemptions to that exclusion apply i.e. where the activities are situated in sites
where the proposed Plan can, and should be, more stringent. An identified
example of this is construction and disturbance in Schedule F2a and F2b sites.
We have adopted the resulting amendments, as outlined above.
4.5

In her right of reply, Ms Conland recommended the addition of variants of
‘temporary damming of water’ to a number of rules as outlined above. We
agree with her reasoning31 and have adopted those changes accordingly.

4.6

Ms Conland also recommended amendments to those parts of Rules R114,
R115 and R117 that provide for partial reclamation and the forming of crossing
points, to clarify that reclamation is an activity associated with river crossings,
culverts and erosion protection structures.32 This is a consequential change
arising from amendments to Policy P102 to exempt reclamation and drainage
from the requirement to be ‘avoided’ where it is for the purpose of forming a
reasonable crossing point. We agree with the changes and rely on the scope
provided by MDC and SWDC.33

4.7

The addition of new clause (n) in the general conditions in 5.5.4 relating to
restrictions in parts of river beds identified in Schedules F2a or F2b, together
with their deletion from Rules R117, R119, R120 and R122 as described
above, is simply a matter of simplifying the construction of the rules. These
rules already require compliance with the general standards, and so the effect
of adding the restrictions to the standard is that there is no need to repeat them
in every relevant rule. In this, we accept the recommendation of Ms
Andrewartha34 and rely on the scope provided by Rangitāne o Wairarapa’s
submission.35

4.8

Other changes to general conditions
Other changes that we have made to the general conditions are described here.
All general conditions have been retained, albeit most have been modified in
some way.

4.9

Firstly, we have accepted Ms Andrewartha’s recommendations to amend
clauses (a), (b), (g) and (i) for the reasons she outlined in her section 42A
report and Ms Conland set out in her right of reply.36 Scope to make these
changes is provided by submissions from PCC, Wellington Water, Fish and
Game and NZTA.37

4.10

Secondly, we have a qualifier to the requirement in clause (d) that fish passage
is maintained at all times i.e. unless it involves a temporary restriction of no

31

Right of Reply by Pam Guest and Michelle Conland, 16 July 2018, paras 238 – 240.
Right of Reply by Pam Guest and Michelle Conland, 16 July 2018, paras 91 – 92, 140-145, 278 – 279, 295 - 296 and
317 – 318.
33
Submission S367 Masterton District Council and S366 South Wairarapa District Council.
34
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 425 – 427.
35
Submission S279 Rangitāne o Wairarapa Inc.
36
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 351 – 357
and 382 - 385 and Right of Reply by Pam Guest and Michelle Conland, 16 July 2018, paras 201 - 203, and
Supplementary Right of Reply by Michelle Conland, 1 August 2018, paras 3 - 4.
37
Submissions S163 Porirua City Council, S135 Wellington Water Limited, S308 Fish and Game and S146 NZ
Transport Agency respectively.
32
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more than 48 hours is required for construction or maintenance activities. This
is a matter that attracted considerable attention at the hearing. We heard
technical evidence from Dr Greer38 and Ms Petrove39 for the Council and the
Minister of Conservation respectively. The final position of the Council’s
reporting officer, having had regard to that technical evidence, was to
recommend amendments to the clause as summarised above, together with the
recommended addition of a note referring the Plan user to the Freshwater
Fisheries Regulations 1983.40 In our view, these changes represent a sensible
and practicable resolution to the issues raised; therefore, we have adopted
them. Scope to make these changes comes from a number of submissions
including those from PCC, Dairy NZ and Fonterra and the Minister of
Conservation.41
4.11

4.12

Thirdly, we have altered the start period within which restrictions apply in
clause (e) in identified inanga spawning habitat from 1 March to 1 January. In
doing so, we accept the reasons Ms Guest provided in her right of reply,42 and
we also note that:
(a)

the technical evidence acknowledged the need to protect such habitat
over the extended period; and

(b)

the actual spatial extent of the resource affected is considerably
limited; namely it only applies to the reach of tidal influence on those
water bodies identified in Schedules F1 and F4 of the proposed Plan.43

Finally, we have amended clause (k) to:
(a)

clarify that the requirement for structures to be so designed that they
do not reduce the flood flow capacity of rivers, does not apply to
stormwater intake structures or debris arrestors; and

(b)

require the maintenance of all structures to focus on the management
of flood debris and conveyance of flood flows.

4.13

In this, we accept the reasoning and recommendation of Ms Conland in her
Right of Reply.44 Scope to make the change comes from Wellington Water’s
submission.45

4.14

We find that the amendments we have made to the general conditions in 5.5.4,
collectively, will improve their specificity and clarity and assist in giving effect
to the proposed Plan’s objectives.

38

Right of Reply evidence from Michael Greer, 10 July 2018, paras 12.1 – 12.4.
Evidence from Natasha Petrove, 26 March 2018, paras 28-38 and 12 April 2018, para 4.
40
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 358 – 364
and Right of Reply by Pam Guest and Michelle Conland, 16 July 2018, paras 178 – 188.
41
Submissions S163 Porirua City Council, S316 Dairy NZ and Fonterra Co-operative Group Limited and S75 Minister of
Conservation respectively.
42
Right of Reply by Pam Guest and Michelle Conland, 16 July 2018, paras 189 – 192.
43
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 374 – 375.
44
Right of Reply by Pam Guest and Michelle Conland, 16 July 2018, paras 204 – 208.
45
Submission S135 Wellington Water Limited.
39
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Other changes to Rule 112
In her section 42A report, Ms Andrewartha recommended changes to Rule
R112 to:
(a)

clarify that it is the Barrage Gates located in the lower Wairarapa
Valley that are excluded from the rule;

(b)

delete clause (f) requiring the ‘resulting structure’ to be ‘contained
within the form of existing structure’;

(c)

amend clause (g) to provide further examples of structures (namely
gas pipes, electricity cables or ducts) that are excluded from the rule
by virtue of their being ‘attached to the structure’; and

(d)

add a note clarifying that dam structures do not include earth dams for
the purposes of the rule.

4.16

We adopt the changes she recommends for the reasons Ms Andrewartha sets
out in her section 42A report, except for the note relating to earth dams.46
Scope to make these changes comes in the submission from PCC47 and also
clause 16(2) of Schedule 1.

4.17

In her subsequent right of reply, Ms Conland went on to re-evaluate other
changes Ms Andrewartha had proposed, and recommend further amendments
to Rule R112, namely changes to:

4.18

46

(a)

clarify which of the general standards in 5.5.4 existing structures are
obliged to comply with in clause (f) as renumbered;

(b)

clarify in clause (g) that a date a structure was lawfully established is
an appropriate starting point for structural additions;

(c)

add a new clause (h) setting out the conditions applying to the
maintenance of the function of a structure;

(d)

add a new clause (i) setting out the conditions applying to the use of
any water monitoring equipment;

(e)

add a new clause (j) requiring dam structures to be contained within
the form of existing structures; and

(f)

delete the note relating to earth dams.

We adopt the further changes Ms Conland recommends for the reasons she sets
out in her Right of Reply and as shown in the appendices to Ms Guest’s
Further Supplementary Right of Reply.48 Scope to make these changes comes

Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 448 – 474.
Submission S163 Porirua City Council.
48 Right of Reply by Pam Guest and Michelle Conland, 16 July 2018, and Further Supplementary Right of Reply by Pam
Guest, 6 August 2018.
47
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in submissions from Wellington Water, NZTA, KCDC, MDC and SWDC,49
and also clause 16(2) of Schedule 1.
4.19

Other changes to Rule 113
We have made one further change to Rule R113, namely:
(a)

4.20

4.21

adding a note to the effect that the diversion of flood waters by any
new structure constructed outside the bed of a lake or river, or any
upgraded structures not meeting condition (a) of Rule R113, would
fall under Rule R135.

In Ms Andrewartha’s opinion, adding the note will assist in clarifying the
relationship between Rules R113 and R135.50 We agree. Scope to add the note
comes from the submission by MDC and SWDC.51
Other changes to Rule 114
We have made other changes to Rule R114, namely:
(a)

removing the reference to ‘small’ in relation to ‘bridges’;

(b)

adding a note to the effect that pipes, lines and cables are not
considered to be river crossing structures and are addressed by Rule
R117; and

(c)

adding a note clarifying that condition (i) (relating to formed
crossings) does not limit the total area of the structure over the bed of
a river.

4.22

In making these changes, we have adopted the recommendations and reasoning
of Ms Conland.52 The word ‘small’ is unnecessary as condition (g) effectively
limits the size of crossings. Adding the note relating to pipes and other
structures makes it explicit that they are provided for elsewhere. Adding the
note relating to the total area of the structure clarifies that it is rather its
footprint within the bed that is constrained in terms of size. Scope to make
these changes is provided in submissions by the Oil Companies, Powerco and
Federated Farmers53 and with reference to clause 16(2) of Schedule 1.

4.23

There is one change recommended by Council officers to Rule R114 that we
have not adopted due to a lack of scope, but also because we disagree with the
rationale tendered. The section 42A report recommends the addition of a
reference to Schedule F1b sites in clause (h) of R117 as notified, and
consequently in Rules R114 and R115, to ensure consistency.54 Our finding is
that the construction of these rules differs; Rule R114 as notified makes no
reference to Schedule F sites, whereas Rule R117 already contained Schedule F

49
Submissions S135 Wellington Water Limited, S146 NZ Transport Agency, S117 Kāpiti Coast District Council, S367
Masterton District Council and S366 South Wairarapa District Council respectively.
50
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 477 – 487.
51
Submissions S367 Masterton District Council and S366 South Wairarapa District Council respectively.
52
Right of Reply by Pam Guest and Michelle Conland, 16 July 2018, paras 269 – 270 and 274 – 276.
53
Submissions S55 The Oil Companies, S29 Powerco and S352 Federated Farmers of New Zealand respectively.
54
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, para 604.
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restrictions, as notified. Further, Rule R117 specifically excludes R114, so the
rules are not linked.
4.24

4.25

The main alternative to the changes to Rule R114 that we did adopt, related to
requests by submitters to increase the size of permitted fords and bridges from
20m2 to 50m2 or 100m2.55 The Panel agrees with the reasons Ms Andrewartha
gives for recommending the rejection of these requests.56 The 20m2 limit is not
entirely arbitrary; it provides for a reasonably sized structure, above which the
effects of a larger structure are able to be addressed through the consent
process.
Other changes to Rule 115
We have made one further change to Rule R115, namely:
(a)

replacing the words ‘cross-sectional area’ with ‘capacity’ in clause (i).

4.26

This is a minor change that will not change the meaning of the rule and we
therefore rely on clause 16(2) of Schedule 1 to make it.

4.27

The main alternative to the changes we have made to Rule R115 was requested
by Rangitāne o Wairarapa57 which sought the addition of a reference to
Schedule F1b. Ms Andrewartha recommended the rejection of this request on
the grounds that Schedule F1b sites and fish passage are adequately covered in
the general conditions in 5.5.4 of the proposed Plan.58 We agree with Ms
Andrewartha’s reasons, and find that it is more effective and efficient to apply
the general conditions in this way and that it will better implement Policies
P33, P34 and P35.

4.28

4.29

55

Other changes to Rule 116
We have made some other changes to Rule R116, namely:
(a)

removing the reference to ‘small’ in relation to ‘dams’ throughout the
rule;

(b)

adding ‘above natural ground level’ in clause (k); and

(c)

altering the reference in the note from ‘3’ to ‘4m’ relating to the depth
of a dam.

These changes apart from that set out in paragraph 4.28(b) were recommended
in Ms Conland’s right of reply, and we agree with her reasons for
recommending them.59 The effect of removing the word ’small’ is that the rule
now applies to all dams unless stipulated by conditions, and conditions (k) and
(l) effectively limit the size of dams. Non-compliance with these conditions
means a dam will default to discretionary activity consent under Rule R129.

Submissions S434 New Zealand Deer Farmers Association - Wairarapa Branch and S373 Jamie Falloon.
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 498 – 501
and 504 – 507.
57
Submission S279 Rangitāne o Wairarapa Inc.
58
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 428 – 432.
59
Right of Reply by Pam Guest, 6 August 2018, Appendix A pages 28 – 30.
56
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Scope to make these changes comes in submissions from Wellington Water
and Federated Farmers.60
4.30

4.31

4.32

4.33

The change in the note from 3 to 4 metres corrects a factual inaccuracy with
respect to the Building Act 1991 and, as such, is within scope of clause 16(2)
of Schedule 1. The addition of ‘above ground level’ in clause (k) was
recommended in the section 42A report,61 in response to a submission by
Federated Farmers,62 and provides a clearer focus with respect to risks of dam
failure.
Other changes to Rule 117
We have made some other changes to Rule R117, namely:
(a)

removing the words ‘but not limited to’ from the body of the rule;

(b)

adding ‘erosion protection structures, debris arrestor structures’ to the
list of structures that the rule provides for;

(c)

adding provision for fish refuge to the structures that are excluded
from a requirement not to locate in Schedule C sites, in clause (h);

(d)

clarifying that it is ‘at the time of construction’ that the height limit for
sediment retention weirs must be complied with, in clause (k); and

(e)

moving clause (m) relating to permitted diversions with respect to
water monitoring equipment to Rule R112.

The removal of the words ‘but not limited to’ makes sense given that the list is
not exclusive, and we make this with recourse to clause 16(2) of Schedule 1.
Our additions to that indicative list of structures are a consequential
amendment, following changes to the general conditions in 5.5.4, as set out in
paragraph 4.12 above. The addition of a reference to ‘fish refuge’ in clause (h)
is a consequential amendment following changes to Rule R117. In making
these changes, we have adopted the recommendations and reasoning of Ms
Andrewartha and Ms Conland.63 Scope to make these changes comes from a
number of submitters, as set out in the section 42A and right of reply reports.64
Other changes to Rule 118
The only other change we have made to Rule R118 is to amend the metric
limiting the disturbance of the beds of rivers or lakes associated with the
removal or demolition of structures to 10m2 from 10m3. This was
recommended by Ms Andrewartha, in order to bring the reference into line

60

Submissions S135 Wellington Water Limited and S352 Federated Farmers of New Zealand respectively.
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 561 – 569.
62
Submission S352 Federated Farmers of New Zealand.
63
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 160, 588 –
590, 612 – 617 and Right of Reply by Pam Guest and Ms Conland, 16 July 2018, para 310.
64
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 588 and
612 and Right of Reply by Pam Guest and Ms Conland, 16 July 2018, para 310.
61
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with similar metrics elsewhere in the proposed Plan’s rules.65 We agree, and
scope to make the change comes from KiwiRail and NZTA’s submissions.66
Other changes to Rule 119
1.1

We have made some other changes to Rule R119, namely:

(a)

adding ‘clearance or removal’ into the title and body of the rule;

(b)

expanding the provision for associated ‘deposition’ to refer to ‘natural
material’;

(c)

altering the condition relating to beach recontouring in clause (g) to
clarify that it is to depth of excavation that the limitation relates;

(d)

deleting clause (k) requiring that no sand, shingle, rock, gravel or
other material be removed from beds, other than what is permitted in
Rule R120, and reinserting this as an advisory note; and

(e)

adding a new clause (j) requiring that the activity to which the rule
relates does not occur with a site identified in Schedule C.

4.34

In doing so, we have relied on the reasoning provided by Ms Andrewartha and
Ms Conland,67 and the scope provided in submissions from NZTA, Wellington
Water, WCC, HCC / UHCC, Rangitāne o Wairarapa68 and clause 16(2) of
Schedule 1.

4.35

We have also added a new definition to the proposed Plan for ‘flood debris’, as
addressed in Section 6 of this Decision Report.

4.36

4.37

65

Other changes to Rule 120
We have made some other relatively minor alterations to Rule R120 to:
(a)

add the word ‘downstream’ alongside ‘upstream’ in clause (h);

(b)

replace the words ‘pole or pylon’ with ‘structure’, also in clause (h);
and

(c)

add a new clause (j) requiring that the activity to which the rule relates
(minor sand and gravel extraction) does not occur with a site
identified in Schedule C.

In doing so, we have relied on the reasoning provided by Ms Andrewartha and
Ms Conland,69 and the scope provided in submissions from Rangitāne o

Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 636 – 638.
Submissions S140 Kiwi Rail Holdings Limited and S146 NZ Transport Agency respectively.
67
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 644 - 689
and Right of Reply by Pam Guest and Michelle Conland, 16 July 2018, paras 323 – 346.
68
Submissions S146 NZ Transport Agency, S135 Wellington Water Limited, S286 Wellington City Council, S85
Roading, Parks and Gardens and Solid Waste Departments of Hutt City Council and Upper Hutt City Council and S279
Rangitāne o Wairarapa Inc respectively.
69
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 707 – 708
and Right of Reply by Pam Guest and Michelle Conland, 16 July 2018, paras 349 – 353.
66
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Wairarapa, Transpower, the Oil Companies and Powerco, and Wellington
Water.70
4.38

Changes to Rule 121 and other changes to Rule 122
As Rules R121 and R122, which cover the maintenance of drains and the
removal of vegetation from the beds of rivers or lakes, are closely related, we
deal with them together here. These rules, and particularly Rule R121, drew
numerous submissions, both in support, and also requesting that the provisions
be simplified. Rule R121 was also the subject of a pre-hearing meeting as
documented in the section 42A report.71 In response to these submissions, the
section 42A and rights of reply reports, the technical evidence of Dr Greer,72
and other evidence presented on behalf of submitters, we have made a series of
inter-related changes to the rules, as follows:
(a)

adding a reference to highly modified rivers or streams within an
individual property to the title and body of Rule R121 and to drains
and highly modified rivers or streams in clauses (e), (f), (h), (i), and (j)
of that rule, while adding an exclusion relating to the same features to
Rule R122;

(b)

deleting references to ‘farm’ where associated with ‘drain’ and a
similar deletion to ‘drain’ where associated with ‘bed’ or ‘channel’ in
Rule R121;

(c)

adding an exclusion to Rule R121 relating to drains or highly
modified rivers or streams that are managed as part of a stormwater
network or that are water races;

(d)

deleting the reference to ‘artificial farm drain’ in clause (e) of Rule
R121;

(e)

adding references to ‘or maintaining’ and ‘or fish refuge bay’ where
associated with ‘constructing’ and ‘sediment retention trap’ in clause
(f) of Rule R121;

(f)

deleting clauses (g) and (h) requiring a particular method for
mechanically clearing aquatic vegetation from river or lake beds, from
Rules R121 and R122 respectively;

(g)

adding a new clause (g) in Rule R121 requiring that an intact
vegetation cover (excluding weeds) is to retained on the banks of
watercourses;

(h)

altering clauses (h) and (i) in Rules R121 and R122 respectively to
specifically include kākahi, and correcting the spelling of kōura, and
retaining the requirement said species to be returned to sites upstream

70
Submissions S279 Rangitāne o Wairarapa Inc, S165 Transpower NZ Ltd, S29 Powerco and S135 Wellington Water
Limited respectively.
71
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, Appendix E –
Farm Drains Pre-hearing Meeting, 5 March 2018.
72
Evidence of Michael Greer, 28 February 2018 and Right of Reply evidence 10 July 2018.

457

Proposed Natural Resources Plan

Decision 12 – Beds of Lakes and Rivers

of the works, in both cases as soon as practicable, and no later than
one hour after their removal. In Rule R122(i), specifically excluding
only ‘identified’ pest fish species consistent with Rule R121(h);
(i)

adding the words ‘or plant’ to the type of material referred to in clause
(i) of Rule R121;

(j)

following on from the deletion of clause (g) and (h) above, altering the
wording of clause (j) and (i) in Rules R121 and R122 respectively to
establish a clearer procedure for the mechanical clearance of drains
and rivers, respectively, including the period over which either side of
a drain may be cleared, and the circumstances in which intact aquatic
vegetation must be retained, constructed fish refuges must be
provided, and sediment traps or sediment retention devices must be
installed;

(k)

deleting clauses (l) and (m), as notified, from Rules R121 and R122
respectively, limiting the removal of woody debris unless it is causing
or has the potential to cause a flood or erosion threat, or a threat to
infrastructure, and also deleting the note relating to condition (k);

(l)

deleting clause (l) in Rule R122 relating to the requirement to retain
contiguous woody vegetation; and

(m)

adding notes to both rules relating to the requirements of the
Biosecurity Act 1993.

4.39

Prior to making these amendments, we have sought to clarify what waterways
the rules apply to. We have clarified the Rule R121 applies to both drains and
highly modified rivers and streams. We have altered the title and front end of
Rule R121 to reflect that. We have further modified the front end to exclude
those drains and highly modified rivers and streams that are managed as part of
a stormwater network or water race. Both of these types of waterways are
defined in the proposed Plan, and water races are also mapped.

4.40

We have also made changes to the proposed Plan’s definitions for ‘drain’ and
‘highly modified river or stream’, and deleted the definition for ‘artificial farm
drain’, as set out in Section 6 of this Decision Report.

4.41

Generally, we have retained most of the conditions associated with Rule R121
and R122, albeit modified in some form. Broadly, our reasons for modifying
the conditions are to aid the practicality or the rules whilst ensuring that the
resources to which they are relate, for example water quality and fish species,
continue to be protected. For example, we have adopted significant
modifications recommended by Ms Guest73 with respect to clauses (j) and (l) in
Rules R121 and R122 respectively, in response to submissions attesting to the
impracticality of these conditions, as notified. Clause (j) now provides parties
with the option of either clearing one side of a drain at a time, or, if clearing an

73

Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 154 – 162.
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entire drain, leaving at least a 10m length of intact vegetation, or providing a
constructed fish refuge.
4.42

Despite these changes, we still have doubts about the practicality of this
particular condition. We consider it most likely that in practice, parties will
revert to clearing entire drains while retaining a 10m length of intact vegetation
for every 200m length, rather than having to return three months after initial
works to clear the other side. The Panel was tempted to delete the condition
and instead rely on the non-regulatory methods set out in Method M14, which
focus on the development and implementation of education programmes
relating to drain maintenance, but we concluded that this would not provide
users of the PNRP with sufficient certainty.

4.43

Changes to clauses (e) and (f) in Rule R121 are of an administrative nature or
provide relief from clause (f) where fish refuge bays are proposed. Changes to
clause (h) in Rule R121 adopt the wording recommended by Ms Guest.74

4.44

We have amended clause (k) in Rule R121 as, as notified, it was not
practicable, as acknowledged by Ms Guest.75 The amendments will provide
parties with a degree of flexibility in being able to work in whichever direction
is required (i.e. either upstream or downstream).

4.45

The addition of notes relating to the Biosecurity Act 1993 to both rules
helpfully reminds proposed Plan readers of their obligations under other
legislation. We have adopted Ms Guest’s recommended wording in that
regard.76

4.46

There are some exceptions to our general retention of the conditions as follows:

4.47

(a)

In deleting clauses (g) and (h) in Rules R121 and R122 respectively,
we accept the reasoning provided by Ms Guest in part,77 to the effect
that the method required (involving the use of a particular type of
bucket) is not practical in all circumstances.

(b)

In deleting clauses (l) and (m) in Rules R121 and R122 respectively,
we find they contain a discretion and are not practical.

Overall, and notwithstanding our concerns regarding clause (j) in Rule R121,
we find that the changes set out above represent an improvement on the version
of Rules R121 and R122 as notified. The amended rules will provide more
certainty and will assist in implementing the proposed Plan’s policies relating
to maintaining water quality and maintaining and improving biodiversity,
particularly with respect to fish passage, notably Policies P31, P32, P33, P34,
P35, P67 and P106. Scope to make these changes comes from a large number
of submissions, including Federated Farmers, Sustainable Wairarapa,
Wellington Water, Sandra Shivas, Kaiwaiwai Dairies, Beef and Lamb NZ, the

74

Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 142 – 148.
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 163 – 169.
76
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 173 – 174.
77
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 136 – 141.
75
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Minister of Conservation, Alexander Haddon Webster, and Dairy NZ and
Fonterra.78
4.48

4.49

4.50

4.51

Changes to Rule 123
We have made the following changes to Rule R123:
(a)

deleting clauses (e) and (f), which specifically exclude the deliberate
introduction or planting of crack or grey willow, or introduced,
submersed aquatic plants, respectively, from the general permitted
activity status for introduction or planting;

(b)

adding an exception in clause (i) to the requirement that native plants
are used; effectively enabling the use of non-native species for flood
protection or erosion control purposes in Schedule F sites; and

(c)

replacing the word ‘river’ with ‘floodplain’ in clause (j) with respect
to the relevant river management plan.

In making these amendments, we have accepted the recommendations and
reasoning provided by Ms Guest,79 in response to submissions from Beef and
Lamb NZ, Federated Farmers and PCC80 relating to the above matters.
Other changes to Rule 124
We have not made any other changes to Rule R124, other than to simplify the
reference in clause (a), relating to the date of the notification of the proposed
Plan. This is a minor clause 16(2) change.
Changes to Rule 125
We have not made any changes to Rule R125, other than to add a crossreference to Schedule C in the sole matter for discretion. As the rule relates to
Schedule C sites, this is a minor clarification that we are able to make with
recourse to clause 16(2) of Schedule 1 of the RMA. We note also that clause
16(2) corrections to references in Rule R125 to clauses in other rules will need
to be made. We have also moved Rule R125 to follow from Rule R117.

4.52

Three key changes to Rule R125 were sought by submitters. Ngā Hapū o Ōtaki
sought the extension of Rule R125 to Schedule B sites.81 Transpower and
NZTA sought exemptions to the rule with respect to regional significant
infrastructure.82

4.53

Ms Andrewartha recommended the rejection of these requests for the following
reasons:

78

Submissions S352 Federated Farmers of New Zealand, S176 Ian Jensen, S135 Wellington Water Limited, S361
Sandra Shivas, S119 Kaiwaiwai Dairies Limited, S311 Beef and Lamb NZ, S75 Minister of Conservation, S274
Alexander Haddon Webster and S316 Dairy NZ and Fonterra Co-operative Group Limited respectively.
79
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 715 – 718
and 723 – 728.
80
Submissions S311 Beef and Lamb NZ, S352 Federated Farmers of New Zealand and S163 Porirua City Council
respectively.
81
Submission S309 Ngā Hapū o Ōtaki.
82
Submissions S165 Transpower NZ Ltd and S146 NZ Transport Agency respectively.
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(a)

adding reference to Schedule B sites, which are very large, would
mean that resource consent would be required for most minor works
that are otherwise accorded permitted activity status;83 and

(b)

while important, RSI still has the potential to adversely affect cultural
values and restricted discretionary activity status provides an
appropriate basis of assessing any effects.84

We agree with Ms Andrewartha’s reasoning and consequently we have made
no further changes to Rule R125. We note that we have addressed submissions
relating to the proposed Plan’s policy framework for Schedule B sites in
Decision Report 6.
Changes to Rule 135
We have not made changes to Rule R135, other than to delete the words
‘taking, use’ from the title, to reflect the fact that the rule actually only deals
with damming and diversion. This is a minor correction we are able to make
with reference to clause 16(2) of Schedule 1.
Two key changes to Rule R135 were sought by submitters. WWU85 sought that
the consent status be altered from a discretionary activity to a restricted
discretionary activity. HCC86 requested that consideration needed to be made
for authorising stormwater diversion in the stormwater discharge rules in
Section 5.2.3 of the PNRP. Ms Andrewartha recommended the rejection of
both requests on the grounds that discretionary activity status is justified given
the potential for more than minor effects, and that the definition for
‘stormwater’ captures diversion aspects.87 We agree, and accordingly, we have
not otherwise altered Rule R135.
Additional Considerations Relating to Rules
We have not made any other changes to Rules R127 and R128 other than as set
out in paragraphs 3.9 and 3.17 above. We have not made any changes to Rule
R129 for these reasons set out in those same paragraphs.

4.58

We have also not made any changes to Rules R126, R130, R131, R132, R133
or R134. Rules R130 and R132 attracted no submissions in opposition.

4.59

In its submission on Rule R126, Forest and Bird88 sought a change in consent
status for the placement or use of dams in an outstanding water body from noncomplying to prohibited activity. Ms Andrewartha recommended rejection of
that request. We agree with her opinion89 that non-complying activity status
more appropriately reflects the policy direction set out in Objective O31 and
Policy P39, relating to outstanding water bodies.

83

Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 746 – 747.
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 753 – 757
and Right of Reply by Pam Guest and Michelle Conland, 16 July 2018, paras 355 – 359.
85
Submission S124 Wairarapa Water Users Society Incorporated.
86
Submission S85 Roading, Parks and Gardens and Solid Waste Departments of Hutt City Council and Upper Hutt City
Council.
87
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 814 – 819.
88
Submission S353 Royal Forest and Bird Protection Society.
89
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 761 – 762.
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4.60

In its submission on Rule R131, PCC90 sought a lower activity class for
damming or diverting of water within or from rivers where carried out in
‘strategic development areas’, with the consent status dependent on whether a
comprehensive development plan had been approved or not. Ms Andrewartha
recommended the rejection of this request, taking the view that discretionary
activity status is more appropriate, than controlled or restricted discretionary
activity status, as a means of giving effect to Policy P102.91 We have already
considered this issue as part of our decision on Policy P102 and accept Ms
Andrewartha’s recommendation to reject the relief sought on that basis (refer
paragraphs 3.4 to 3.15 in this Decision Report).

4.61

Conversely, in its submission, Rangitāne o Wairarapa92 opposed Rule R131 on
the grounds that discretionary activity status would not be sufficient to protect
values in scheduled sites; rather, it sought non-complying activity status. Ms
Andrewartha did not consider amendments to Rule R131 were warranted; that
all activities under the rule would in any case require a full assessment of
effects on mana whenua values.93 We agree, and have not otherwise amended
Rule R131.

4.62

Rangitāne o Wairarapa94 also opposed Rules R133 and R134 dealing with
damming or diverting of water within or from natural lakes generally, and
Lakes Kohangatera and Kohangapiripiri specifically, as it considered the rules
did not provide protection for values at sites and areas of significance. It sought
the addition of lakes to both rules. Ms Andrewartha recommended the rejection
of these requests, in concluding that said lakes were provided adequate
protection under Rule R133.95 In his evidence, Mr Percy opined that an activity
status of non-complying would represent a more appropriate activity status for
these additional lakes.96 However, in her right of reply Ms Conland expressed
the view that any such change would not be appropriate until a proper technical
assessment was undertaken of the values of the additional lakes.97 We agree,
and note that we have made reference to such a process in adding a new clause
(d) to Method M7, as set out in Section 5 of Decision Report 13.

4.63

We have also considered three requests for new rules relating to activities in
the beds of lakes and rivers. Beef and Lamb NZ98 sought a new rule providing
for pest plant and pest animal control as a permitted activity in such locations.
However, Ms Andrewartha considered this was not necessary, as such
activities are provided for in other rules in the proposed Plan.99 We agree.

4.64

Fish and Game100 sought a new rule requiring the Council, in carrying out
flood and river management related activities, to abide by a code of practice.

90

Submission S163 Porirua City Council.
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 781 – 783.
Submission S279 Rangitāne o Wairarapa Inc.
93
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 784 – 786.
94 Submission S279 Rangitāne o Wairarapa Inc.
95
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 798 – 805.
96
Evidence from Phillip Percy, 26 March 2018, paras 38 – 48.
97
Right of Reply by Pam Guest and Michelle Conland, 16 July 2018, paras 370 – 375.
98
Submission S311 Beef and Lamb NZ.
99
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 439 – 440.
100
Submission S308 Fish and Game.
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Ms Andrewartha considered that this is unnecessary, as such activities would
default to discretionary activity status under Rule R129, which would thereby
enable practice to be adequately evaluated and codified.101 Again, we agree,
and, in both cases, we have made no amendments to the proposed Plan.
4.65

Finally, GBC Winstone102 sought a new rule providing for the taking of gravel
for flood protection purposes where it involves a discharge of sediment.
Currently, such an activity would be provided for in Rule R129, but inevitably,
associated discharges of sediment sent it to non-complying status under other
rules. Ms Andrewartha accepted this, in recommending the addition of a new
Rule R129A (which follows Rule R120) providing for gravel extraction for
flood protection purposes or erosion mitigation inside sites of significance,
inclusive of associated deposition, discharges and diversion, a discretionary
activity.103 Ms Allan, in evidence on behalf of the submitter, indicated her
support for this recommendation.104 We have adopted Ms Andrewartha’s
recommendation accordingly, with two exceptions. Firstly we agree with Ms
Allan that ‘dredging’ per se has the potential for much more significant
impacts; we have therefore deleted this from the recommended wording of the
rule. Secondly we have included reference to Schedule J in the rule to address
those circumstances where the activities may be occurring at a river mouth.

5.

Changes to Other Methods

5.1

Relevant provisions
Here, we focus on Method M14 (and a new Method M14A). The specific
focus of Method M14 is as set out in paragraph 2.17.

5.2

Amendments and reasons
We have considerably expanded Method M14 as notified, for the reasons set
out below. We have also added a new ‘Method M14A’.

5.3

Method M14 has been expanded as follows:

5.4

(a)

bringing the reference to ‘collaboration with stakeholder’ to the front
of the method and expanding the reference to stakeholders to include
‘landowners’;

(b)

expanding the reference to ‘practice’ to refer to ‘good management
practice guidelines’;

(c)

adding a reference to Rule R122; and

(d)

expanding the method to describe in detail the aims of the education
programme.

The changes to Method M14 have emerged from extensive discussions
between parties over the proposed Plan’s approach to the management of

101

Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 444 – 445.
Submission S366 South Wairarapa District Council.
103
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 441 – 443.
104
Evidence from Sylvia Allan, 26 March 2018, paras 5.17 – 5.18.
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drains and removal of vegetation, (including Method M14 and Rules R121 and
R122) that were the subject of a pre-hearing meeting on 5 March 2018.105 As
Ms Guest states,106 Method M14 is an important adjunct to those rules, and the
changes she proposed elevate the importance of collaboration and give life and
direction to the proposed education programme. We therefore support those
changes. Scope for amending Method M14 comes in submissions from Dairy
NZ and Fonterra and Federated Farmers.107
5.5

New Method M14A commits the Council to developing a map layer that
identifies drains and highly modified rivers or streams to assist with the
implementation of Rules R121 and R122, by 30 June 2019. Ms Guest
recommends the addition of the new method in her section 42A report,108 in
response to concerns from submitters above that such features are otherwise
difficult to interpret on the ground. We agree that the result will be worth the
considerable effort. It will help in implementing Rule R121, and in achieving
the outcomes sought by the proposed Plan with respect to Objectives O1, O2,
O4, O14 and O25. Scope to add the new method is afforded by requests in
Federated Farmers’ and Mr Falloon’s submissions.109

6.

Changes to Definitions

6.1

6.2

105

Relevant Provisions
Here we consider the proposed Plan’s definitions relevant to beds of lakes and
rivers. Of the ten relevant definitions outlined in paragraph 2.18 above, nine
drew submissions that require consideration. They are the definitions for
‘active bed’, ‘artificial farm drainage canal’, ‘beach recontouring’ (where it
specifically relates to the beds of rivers only), ‘catchment based flood and
erosion risk management activities’, ‘drain’, ‘ephemeral flow path’, ‘flood
debris’, ‘highly modified river or stream’ and ‘reclamation’. We have deleted
the definitions for ‘qualifying development’ and ‘special housing area’ as a
result of amendments to Policy P102 (i.e. the deletion of clause (b)). With
respect to the definition for ‘vegetation bank edge protection’, no submissions
were made.
Amendments and reasons
With respect to the definition for ‘active bed’, we have retained it as notified,
albeit we have bolded the reference in the definition to ‘Category 2 surface
water bodies’ as this is in itself a defined term, and by convention all defined
terms in the proposed Plan are bolded. While we have not made any
substantive changes to the definition for ‘active bed’, we have deleted the
reference to it in the definition for ‘ephemeral flow path’. In doing so, we
accept the reasoning of Ms Andrewartha,110 that such a change would clarify
the relationship between the two definitions and avoid the potential for

Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, Appendix E –
Farm Drains Pre-hearing Meeting, 5 March 2018.
106
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 177 – 180.
107
Submissions S316 Dairy NZ and Fonterra Co-operative Group Limited and S352 Federated Farmers of New
Zealand.
108
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 113 – 114,
120 and 176.
109
Submissions S352 Federated Farmers of New Zealand and S373 Jamie Falloon respectively.
110 Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 544 – 545.
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confusion. The change relies on the scope provided by Wellington Water’s
submission,111 and will partly meet the relief that submitter sought.
6.3

We have deleted the definition for ‘artificial farm drainage canal’. This was a
defined term used in Rule R121 and also mentioned in the definition for
‘highly modified river or stream’. Both terms, together with the definition for
‘drain’, attracted considerable attention in submissions, including those from
Kaiwaiwai Dairies, Neville Fisher, Beef and Lamb, Federated Farmers, the
Wairarapa Regional Irrigation Trust, Wellington Water, MDC, SWDC,
Sustainable Wairarapa and HCC / UHCC.112

6.4

In her section 42A report, Ms Guest acknowledged that the three definitions as
notified were complex, unclear, confusing, and ultimately unhelpful to the
administration of the proposed Plan.113 The three definitions, including that for
‘artificial farm drainage canal’, were discussed at the pre-hearing meeting on
Rules R121 and R122, Method M14, and related provisions held on 5 March
2018,114 and referred to in paragraphs 4.38 to 4.41 and 5.4 of this Decision
Report. General agreement was reached at that meeting with respect to a series
of changes to the provisions, including the deletion of the definition for
‘artificial farm drainage canal’. Scope to delete the term is afforded by Beef
and Lamb’s submission. We note that the deletion of the term in its entirety
will effectively meet the request of some submitters to exclude certain
components, such as ‘water races’ and ‘natural stream networks’ from the
definition.115 As stated in paragraph 4.42, we find that the changes,
collectively, will improve the practicality of the provisions to which they relate

6.5

With respect to the definition for ‘beach recontouring’, we have altered and
expanded it by replacing the word ‘gravel’ with the words ‘in-situ natural river
beach sediments (including gravel, rock, sand)’ and by adding the words ‘(part
of the bed of the river not covered by water)’ after ‘river beach’. We agree with
Ms Andrewartha that these amendments help clarify what beach recontouring
works involve and comprise, where the terms is used in Rule R119,116 and we
have adopted the changes for that reason. Scope to make them comes in
submissions from Wellington Water, WCC and HCC / UHCC.117

6.6

We have not made any changes to the definition for ‘catchment based flood
and erosion risk management activities’, other than to relocate it within
Chapter 2 of the proposed Plan so that it is in alphabetical order. Scope to do so
comes from PCC’s submission,118 as documented in the section 42A report.119

Submission S135 Wellington Water Limited.
Submissions S119 Kaiwaiwai Dairies Limited, S12 Neville Fisher, S311 Beef and Lamb NZ, S352 Federated Farmers
of New Zealand, S127, S135 Wellington Water Limited, S367 Masterton District Council, S366 South Wairarapa District
Council, S167 Sustainable Wairarapa Inc and S85 Roading, Parks and Gardens and Solid Waste Departments of Hutt
City Council and Upper Hutt City Council respectively.
113 Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 106 – 112.
114 Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, Appendix E –
Farm Drains Pre-hearing Meeting, 5 March 2018.
115 Submissions S119 Kaiwaiwai Dairies Limited and S12 Neville Fisher, and S352 Federated Farmers of New Zealand,
respectively.
116
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 648 – 652.
117
Submissions S135 Wellington Water Limited, S286 Wellington City Council and S85 Roading, Parks and Gardens
and Solid Waste Departments of Hutt City Council and Upper Hutt City Council respectively.
118 Submission S163 Porirua City Council.
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We have adopted the following recommended changes to the definition for
‘drain’, which is employed in Rule R121 and also in the definition for ‘surface
water body’:
(a)

deleting the references to ‘artificial watercourse’ and ‘piped’ so that
the term relates only to an ‘open watercourse’;

(b)

deleting the exclusion from the definition relating to ‘channels
designed and constructed to convey water only during rainfall events
and which do not convey or retain water at other times’;

(c)

deleting the reference that for the purpose of Rule R121, a drain also
includes a high modified watercourse or river and is channelled to
such an extent that it has the characteristics of a farm drainage canal;
while

(d)

adding a note to the effect that ‘for the avoidance of doubt, channels
and swales that only convey water during or immediately following
rainfall events are not drains’; and

(e)

adding another note to the effect that ‘many watercourses that are
considered to be drains are natural watercourses that have been highly
modified, often over many decades, and include channels dug to drain
natural wetlands’.

6.8

Ms Guest recommended these changes120 as part of a package of amendments
intended to simplify and clarify the administration of the provisions in the
proposed Plan relating to the maintenance of drains, as summarised in
paragraph 6.3 above. Scope to make the changes to the definition for ‘drain’ is
provided by Beef and Lamb and Wellington Water’s submissions.121

6.9

With respect to the definition for ‘flood debris’, it is relied on by Rule R119.
The question the Panel has considered is whether ‘debris’ should include
gravel, sand and other material that are not part of normal fluvial processes.
The answer is “no”. In the operative Regional Freshwater Plan, the definition
for ‘flood debris’ does include such materials. We are given to understand that,
in practice, these provisions have been misused to enable the wholesale
extraction of gravel. The solution Ms Andrewartha and Ms Conland propose,
and that we agree with, is to redefine the term so that it excludes such
materials,122 but also, to alter Rule R112 by adding a new clause (h) that
permits the removal of gravel associated with the maintenance of the function
of a structure, subject to constraints relating to proximity to the structure
concerned, volume of material and other matters. This we have done (refer to
paragraph 4.17 with respect to Rule R112. In addition we have added examples
of ‘flood debris’ for clarification. Scope to make these changes to the definition

Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 715 – 716.
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 106 – 112.
121 Submissions S311 Beef and Lamb NZ and S135 Wellington Water Limited respectively.
122
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 644 - 647
and Right of Reply by Pam Guest and Michelle Conland, 16 July 2018, paras 327, 335 - 338 and 348.
119
120
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of flood debris comes in submissions from Wellington Water, WCC and HCC /
UHCC.123
6.10

We have deleted the reference to ‘active bed’ in clause (a) of the definition for
‘ephemeral flow path’, for the reasons, and with reference to, the scope
outlined in paragraphs 6.2 and 6.3 above. Other than that, we have added the
words ‘or temporarily retains’ in clause (b) as renumbered as an additional
defining characteristic, and added a note to the effect that an ‘ephemeral flow
path is not a surface water body’. These changes were recommended by Ms
Andrewartha124 in response to NZTA’s submission125 and we adopt them on
the basis that they aid interpretation of the definition.

6.11

With respect to the definition for ‘highly modified river or stream’, as notified
it is relied on by Rule R121 and now, consequential to amendments to other
rules we have made, also Rule R122 and Methods M14 and M14A. We have
altered the definition by:

6.12

(a)

including reference to the purpose of said modification, being, ‘land
drainage of surface or sub-surface water;

(b)

deleting any reference to ‘artificial farm drainage canal’, inclusive of
its characteristics;

(c)

altering the reference to channels being ‘straight with no ‘natural
curves’’ to simply state that it has been ‘straightened’;

(d)

deleting the characteristic that it is maintained to keep the water table
at least 0.3m below the root zone of the surrounding pasture’;

(e)

modifying the requirement that it exhibit the listed characteristics for
its entire length through the property in which the ‘activity is being
carried out’ (replacing in which the ‘watercourse is being assessed’)

(f)

adding the word ‘and’ as a conjunctive to the effect that all the listed
characteristics must be present for a waterway to fall within the
definition;

(g)

adding a characteristic that it ‘is not managed as part of a stormwater
network and is not a water race’; and

(h)

adding a note clarifying that the definition does not include channels
or swales that only convey water during, or immediately after, rainfall
events.

The changes that we have adopted with respect to this definition were all part
of the recommendations made by Ms Guest with respect to Rules R121 and
R122, Method M14 and the associated definitions, as summarised in paragraph

123 Submissions S135 Wellington Water Limited, S286 Wellington City Council and S85 Roading, Parks and Gardens and
Solid Waste Departments of Hutt City Council and Upper Hutt City Council respectively.
124 Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, paras 552 – 554.
125 Submission S146 NZ Transport Agency.
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6.3 above. Scope to make the changes to the definition for ‘highly modified
river or stream’ is provided by Kyle Wells, Hiwa Trust and Wellington Water’s
submissions.126
6.13

With respect to the definition for ‘reclamation’, we have added the words ‘or
the bed of a river, lake, or wetland’ to make clear that reclamation in such
environments, in addition to the CMA, is covered by the definition. We have
also clarified that the list of exclusions that follow (such as seawalls and
revetments) relates to the CMA only. In doing so, we have adopted the
recommendation and accept the reasoning of Ms Guest,127 which have the
effect of meeting the relief sought by Wellington Water and Transpower.128 We
agree with Ms Guest’s rationale for recommending the rejection of UHCC /
HCC’s request129 to add exclusions to the definition; namely that this would
overly complicate the definition.130 We have not made any other changes to the
CMA component of the definition as none were sought in submissions.

6.14

Finally, we have deleted the definitions for ‘qualifying development’ and
‘special housing area’. This is a consequential amendment, following the
deletion of the clauses in Policy P102, which were the only provisions in the
proposed Plan to use these terms. Our reasons for deleting those clauses, and
therefore also the definitions, are set out in paragraphs 3.11 to 3.15 of this
Decision Report.

7.

Conclusion

7.1

For the reasons summarised above, we have adopted a suite of changes to the
provisions relating to beds of lakes and rivers.

7.2

Overall, we find these changes will ensure the proposed Plan better aligns with
the relevant direction from the RPS and Part 2 of the RMA, and better
implement the objectives of the proposed Plan as amended in Decision Report
4.

Submissions S360 Kyle Wells, S332 Hiwi Trust and S135 Wellington Water Limited respectively.
Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, para 296.
128 Submissions S135 Wellington Water Limited and S165 Transpower NZ Ltd respectively.
129 Submission S85 Roading, Parks and Gardens and Solid Waste Departments of Hutt City Council and Upper Hutt City
Council.
130 Section 42A Report prepared by Pam Guest, Heidi Andrewartha and Paul Denton, 12 March 2018, para 301.
126
127
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Decision Report 13
Wetlands and Biodiversity

1.

Introduction

1.1

Report outline and approach
This is the thirteenth of 16 decision reports prepared by the Hearing Panel
appointed to hear submissions on, and determine, the PNRP.

1.2

The report addresses the policies, methods, schedules and maps relating to
wetlands and biodiversity, the wetland rules, and the submissions received on
those provisions.

1.3

We have structured our discussion on this topic as follows:
(a)

Section 2 summarises key contextual matters, including relevant
provisions and key issues / themes in submissions;

(b)

Sections 3 - 7 contain our evaluation of key issues and amendments to
provisions; and

(c)

Section 8 briefly sets out our conclusions.

1.4

This report should be read in conjunction with Decision Reports 1 and 4. The
former provides context on the approach we have adopted to our decisionmaking and our reporting. Decision Report 4 records our decisions on the
submissions relating to the proposed Plan’s objectives.

1.5

Section 32AA of the RMA is the principal driver for this report. Among other
things, it requires:
(a)

our evaluation to be focussed on changes to the proposed provisions
arising since the notification of the PNRP and its section 32A reports;

(b)

the provisions to be examined as to whether they are the most
appropriate way to achieve the objectives;

(c)

as part of that examination, that:
(i)

reasonable alternatives within the scope afforded by
submissions on the provisions and corresponding evidence
are considered;

(ii)

the efficiency and effectiveness of the provisions are
assessed;

(iii)

the reasons for our decisions are summarised; and

(iv)

our report contains a level of detail commensurate with the
scale and significance of the changes made.
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1.6

As set out in Decision Report 1, we have not produced a separate evaluation
report under section 32AA. Rather, where we have adopted the
recommendations of Council’s section 42A authors, we have adopted their
reasoning, unless expressly stated otherwise. This includes the section 32AA
assessment table attached to the relevant section 42A reports and / or right of
reply reports. Those reports are part of the public record and are available on
the GWRC website. Where our decision differs from the section 42A authors’
recommendations, we have incorporated the section 32AA evaluation into the
body of this report as part of our reasons for amendments, as opposed to
including this is a separate table or appendix.

1.7

We note also that specific objectives were considered at the hearing of these
matters. For the reasons we have given in Decision Reports 1 and 4, however,
our evaluation of those and all other objectives is contained within Decision
Report 4. Both of those Decision Reports should accordingly be read in
conjunction with the below.

1.8

Appendix C contains our summary table of decisions on each submission point
and Appendix D contains the track changed Proposed Natural Resources Plan.

2.

Summary of provisions and key issues

2.1

Outline of matters addressed in this section
In this section, we provide relevant context around which our evaluation is
based. Our discussion includes:

2.2
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(a)

summary of relevant provisions;

(b)

themes raised in submissions; and

(c)

identification of key issues for our subsequent evaluation.

Relevant Provisions
Wetlands and Biodiversity – Objectives
There are a number of objectives in the proposed Plan that are relevant to this
topic. Most are grouped in Section 3 of the proposed Plan under the heading
‘Biodiversity, aquatic ecosystem health and mahinga kai’, but there are also
other relevant objectives elsewhere in the section. Collectively, they comprise:
(a)

Objective O18 relating to estuaries;

(b)

Objective O25 relating to aquatic ecosystem health and mahinga kai;

(c)

Objective O26 relating to mahinga kai;

(d)

Objective O27 relating to vegetated riparian margins;

(e)

Objective O28 relating to wetlands;

(f)

Objective O29 relating to the passage of fish and koura;

(g)

Objective O30 relating to the habitat of trout;
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(h)

Objective O31 relating to outstanding water bodies; and

(i)

Objective O35 relating to ecosystems and habitats with significant
indigenous biodiversity values.

As indicated in Decision Report 4, we propose changes to the objectives
relevant to wetlands and biodiversity to enhance the proposed Plan’s
implementation of the RMA’s sustainable management purpose. In summary,
the outcomes now anticipated by the PNRP’s objectives that are relevant to
wetlands and biodiversity are that:
(a)

the ecological, recreational, mana whenua and amenity values of
estuaries are protected, their sensitivity as low energy receiving
environments is recognised, and their health and function is restored
to a healthy functioning state; (O18);

(b)

biodiversity, aquatic ecosystem health and mahinga kai in freshwater
bodies are safeguarded (O25);

(c)

vegetated riparian margins are established, maintained or restored
(O27);

(d)

the extent of natural wetlands is maintained and increased, the
significant values of natural wetlands are protected and their condition
is restored (O28);

(e)

the passage of fish and koura is maintained and the passage of
indigenous fish and koura is restored (O29);

(f)

the habitat of trout is maintained or improved (O30);

(g)

outstanding water bodies and their significant values are protected and
restored (O31); and

(h)

ecosystems and habitats with significant indigenous biodiversity
values are protected and restored (O35).

2.4

Tables 3.4, 3.5, 3.6, 3.7 and 3.8 are embedded in Objective O25 and set out
specific objectives relating to aquatic ecosystem health and mahinga kai, for
rivers and streams, lakes, groundwater, natural wetlands and coastal waters
(including estuaries), respectively. The tables set outcomes for improvement in
Objective O25, and restoration to a ‘healthy functioning state’ as provided for
in Objectives O18, O28, O31 and O35.

2.5

It is these revised objectives which form the basis for our section 32 analysis;
namely an examination of whether the proposed provisions are the most
appropriate way to achieve the wetlands and biodiversity objectives.
Collectively, the relevant objectives provide a strong protection, enhancement
and restoration floor that the policies are obliged to implement. This is the test
that the Panel has applied in reviewing the policies in Section 3 of this
Decision Report.
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Wetlands and Biodiversity – Policies
We consider 16 of the PNRP policies in this decision.

2.7

Policy P22 seeks to avoid significant adverse effects on the ecosystem values
of estuaries, including their importance as habitat for indigenous species and as
a nursery for important fish stocks.

2.8

Policy P23 sets out the means by which the ecological health and significant
values of Te Awarua o Porirua Harbour, Wellington Harbour (Port Nicholson)
and Lake Wairarapa will be restored over time.

2.9

Policy P31 seeks that aquatic ecosystem health and mahinga kai will be
maintained or restored by minimising adverse effects of use and development
on physical, chemical and biological processes relating to hydrology, aquatic
habitat diversity, habitats that are important to the life cycle and survival of
indigenous aquatic species, the times which would most affect the breeding,
spawning and dispersal or migration of aquatic species, riparian habitats and
the introduction and spread of aquatic pest plants and animals.

2.10

Policy P32 sets out the means by which significant adverse effects on aquatic
ecosystem health and mahinga kai will be managed, and includes a crossreference to Schedule G, where the principles for biodiversity mitigation and
offsetting are set out.

2.11

Policy P33 seeks to avoid the more than minor adverse effects of activities
(including discharges, disturbance, and damming, diversion or taking of water)
on species known to be present in water bodies identified in Schedules F1, F1a
and F1b.

2.12

Policy P34 seeks to avoid the construction or creation of new barriers to the
passage of fish and koura species.

2.13

Policy P35 seeks to restore the passage of indigenous fish and koura where
appropriate.

2.14

Policy P36 seeks to minimise the adverse effects of use and development on
the habitats of indigenous birds in the CMA, wetlands and beds of lakes and
rivers and their margins for breeding, roosting, feeding and migration.

2.15

Policy P37 requires the managing of activities in and adjacent to natural
wetlands to maintain their values including as habitat, for their significance to
mana whenua, for their role in the hydrological cycle, for nutrient attenuation,
as a fisheries resource, and for recreation.

2.16

Policy P38 seeks to encourage the restoration of natural wetlands and the
construction of artificial wetlands to provide habitat and to carry out their
physical and ecological functions (as described in Policy P37).

2.17

Policy P39 seeks to avoid the adverse effects of use and development on the
outstanding water bodies and their significant values identified in Schedule A.
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2.18

Policy P40 seeks to protect and restore those ecosystems and habitats with
significant indigenous biodiversity values that are identified in Schedules F1,
F2, F3, F4 and F5.

2.19

Policy P41 establishes a hierarchy for managing activities and their adverse
effects where the ecosystems and habitats identified in Policy P40 are
concerned:
(a)

In the first instance, activities, other than those carried out in
accordance with a restoration management plan, are to be avoided.

(b)

If the ecosystem or habitat cannot be avoided, then more than minor
adverse effects of the activities are to be avoided, remedied where
they cannot be avoided, and mitigated where they cannot to remedied.

(c)

Where residual adverse effects remain, it is appropriate to consider the
use of biodiversity offsets, against the principles set out in Schedule
G.

2.20

Policy P41 also directs that a precautionary approach is to be used when
assessing the potential for adverse effects, and that activities are deemed
inappropriate where more than minor adverse effects cannot be avoided,
remedied, mitigated, or redressed through biodiversity offsets.

2.21

Policy P42 requires that particular regard be given to managing adverse effects
of use and development in areas surrounding the ecosystems and habitats
identified in Policy P40, on physical, chemical and biological processes
relating to ecological connections and connectivity, adequate buffers, and
cumulative adverse effects on, and incremental loss of, values.

2.22

Policy P43 deems more than minor adverse effects on ecosystems and habitats
identified in Schedule F to be appropriate, where they are associated with
restoration activities undertaken as part of restoration management plans.

2.23

Policy P105 is also relevant to the biodiversity topic; however, we have
considered submissions to it in Decision Report 12.

2.24

Wetlands and Biodiversity – Rules
The rules that reference biodiversity values are to be found in several sections
of the PNRP; for example, rules relating to beds of lakes and rivers and relating
to the CMA. We have considered submissions on those rules in our Decision
Reports relating to the topic concerned (for example in Decision Reports 12
and 14).

2.25

In this particular Decision Report, we deal with the rules in the proposed Plan
relating to wetlands.

2.26

General conditions apply with respect to all permitted activities potentially
affecting wetland values. These are set out in Section 5.5.2 of the proposed
Plan. These conditions place operational constraints on activities relating, inter
alia, to:
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(a)

the generation, release and / or discharge of contaminants, sediment
and other materials (clause (b));

(b)

the use and placement (and cleaning or refuelling) of machinery,
equipment and materials (clauses (c) and (d));

(c)

the maintenance of fish passage (clause (e));

(d)

disturbance, diversions or discharges in inanga spawning habitat
during seasonal periods (clause (f)); and

(e)

other parameters around diversions of water and disturbance (clauses
(a) and (g)).

All other rules relating to activities potentially affecting wetland values are
grouped under Section 5.5.3 in the proposed Plan. If an activity does not
comply with a general condition in Section 5.5.2 then it will not qualify as a
permitted activity under the two rules that follow:
(a)

Rule R104 provides for the maintenance, repair, addition, alteration,
replacement, and removal of existing structures and the placement of
small structures for the purpose of hunting and recreation in natural
and significant natural wetlands, and including associated disturbance,
deposition, damage, diversion and discharge, as permitted activities,
providing only hand-held machinery is used and the general
conditions in Section 5.5.2 above are complied with.

(b)

Rule R105 provides for the deliberate introduction or planting of
plants, and the removal or control of pest plants in natural, significant
and outstanding natural wetlands, and including associated
disturbance, deposition, damage, diversion and discharge, as permitted
activities, provided only appropriate indigenous wetland species are
used, only pest plant species are removed or controlled, only
agrichemicals approved by the Environmental Protection Authority
are used, only hand-held machinery is used, and the general conditions
in Section 5.5.2 above are complied with.

Rules R106 to R111 establish resource consent requirements for specific
activities. Grouped by consent status, and differentiated by their location in
either natural, significant or outstanding natural wetlands, they are as follows:
Controlled activities:
(a)

activities for the purpose of restoring indigenous biodiversity in
natural, significant and outstanding natural wetlands, where
stipulated in and carried out in accordance with an approved
restoration management plan (R106);

Discretionary activities:
(a)
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structures for the purpose of hunting or recreation (of a size larger
than that provided for in Rule R104) and all other structures,
discharges of water or contaminants (not provided for in Rule R42),
the clearance of indigenous wetland vegetation (excluding the removal
of pest plants provided for in Rule R105) and activities not meeting
the conditions under Rules R104 and R105 (R107);
(b)

activities in outstanding natural wetlands identified in Schedule A3,
excluding those activities provided for in Rule R106, and including
the maintenance, repair or replacement of existing structures, the
placement of small structures for the purpose of hunting and
recreation, the removal of structures, and removal of pest plants not
permitted by Rule R105 (R109);

Non-complying activities:
(c)

activities in natural or significant natural wetlands, excluding those
activities provided for in Rule R106, and including takes, use,
damming or diverting of water into, within or from the wetland, land
disturbance and reclamation, including any associated disturbance,
deposition, damage, diverse or discharge (R108);

(d)

activities in outstanding natural wetlands, excluding those activities
provided for in Rule R106, and including discharges of water or
contaminants, takes, use, damming or diverting of water into, within
or from the wetland, the placement of new structures for the purpose
of hunting and recreation (of a size larger than that provided for in
Rule R109) and all other structures, land disturbance, vegetation
clearance (excluding the removal of pest plants under Rule R105),
and other activities not provided for in Rule R109 or prohibited in
Rule R111 (R110);

Prohibited activities:
(e)

2.29

reclamation or drainage of outstanding natural wetlands, except
where stipulated in and carried out in accordance with a restoration
management plan under Rule R106 (R111).

Wetlands and Biodiversity – Other Methods
There are four other methods described in Section 6 of the proposed Plan, as
notified, that are relevant to this topic, as follows:
(a)

Method M7 sets out the Council’s intention to amend the PNRP to
include outstanding rivers and lakes, following a review of relevant
RPS criteria used to identify outstanding rivers and lakes for
indigenous ecosystem values, use of an expert panel to develop and
apply criteria for outstanding recreational values, and working with
territorial authorities to develop and apply criteria for outstanding
landscape values.
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(b)

Method M9 sets out the Council’s intention to work with mana
whenua and the community to restore the ecological values and
improve the water quality of Wairarapa Moana, with reference to
management activities including monitoring, habitat protection and
restoration, pest plant and animal management, and incorporating
ecological, cultural and economic values into flood protection
practices.

(c)

Method M20 sets out the Council’s intention to work with interested
parties to promote and advocate for wetlands, provide guidance to
landowners on wetland management, develop and implement
restoration management plans, provide landowners with incentives
including fencing, planting and pest control assistance, and encourage
and assist with the legal protection of wetlands.

(d)

Method M21 sets out the Council’s intention to support fish passage
maintenance and restoration through the provision of information,
training and guidance, and restoring fish passage in priority areas.

Wetlands and Biodiversity – Schedules and Maps
There are 13 schedules in the proposed Plan that identify rivers, streams, lakes,
wetlands and locations within the CMA with significant or outstanding
biodiversity values. Most of these water bodies, areas, habitats and
communities are also mapped in the PNRP, as follows:
(a)

Schedule A1 (Map 1) – Three rivers with outstanding indigenous
ecosystem values;

(b)

Schedule A2 (Map 1) – Three lakes with outstanding indigenous
ecosystem values;

(c)

Schedule A3 (Map 1) – 14 wetlands with outstanding indigenous
biodiversity values;

(d)

Schedule F1 (Maps 13a, 13b and 13c) – 151 rivers, streams and
lakes with significant indigenous ecosystems;

(e)

Schedule F1b (Map 14) – 27 rivers and parts of the CMA with
known inanga spawning habitat;

(f)

Schedule F1c (Map 15) – Three lakes with significant aquatic plant
communities;

(g)

Schedule F2a (Map 16) – Seven habitats for indigenous birds in
rivers;

(h)

Schedule F2b (Map 17) – Two habitats for indigenous birds in lakes;

(i)

Schedule F2c (Map 18) – 42 habitats for indigenous birds in the
CMA;
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(j)

Schedule F3 (not mapped) – 197 identified significant natural
wetlands;

(k)

Schedule F4 (Map 19) – 39 sites with significant indigenous
biodiversity values in the CMA;

(l)

Schedule F5 (not mapped) – 11 habitats with significant indigenous
biodiversity values in the CMA; and

(m)

Schedule I (Map 22) – important trout fishery rivers and spawning
waters.

In addition, there are three further relevant schedules: Schedule F1a sets out
the known spawning and migration times for indigenous fish species. Schedule
F3a sets out the required contents of restoration management plans. Schedule
G sets out the principles to be applied when proposing and considering
mitigation and offsetting in relation to biodiversity.
Wetlands and Biodiversity – Definitions
There are ten defined terms that are of particular importance where the
provisions relating to wetlands and biodiversity are concerned. These are the
definitions for ‘natural wetland’, ‘significant natural wetland’, ‘outstanding
natural wetland’, ‘restoration management plan’, ‘biodiversity offset’, ‘residual
adverse effects’, ‘restoration’, ‘low energy receiving environment’, ‘natural
lake’ and ‘Wairarapa Moana’.
Submissions
Similar to other topics, we found that the main groupings for submissions on
wetlands and biodiversity fall into the following three categories:
(a)

those in support of a particular provision (or provisions);

(b)

those seeking to amend or delete a provision(s); and

(c)

those recommending the inclusion of new policies, rules or other
methods.

Key matters emerging from the submissions seeking amendments to the
provisions, or inclusion of new provisions, relate to concerns over:
(a)

the definitions for ‘natural wetland’, ‘significant natural wetland’,
‘outstanding natural wetland’, ‘Wairarapa Moana’ and ‘natural lake’;

(b)

policies relating the management of the lower reaches of rivers, lakes,
estuaries and harbours (Policies P22 and P23);

(c)

policies relating to the management of biodiversity, aquatic ecosystem
health and mahinga kai (Policies P31 and P33 to P38);

(d)

use of the mitigation hierarchy in Policies P32 and P41, the definition
for ‘biodiversity offset’ and the principles to be applied when
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proposing and considering mitigation and offsetting in relation to
biodiversity in Schedule G;

2.35

2.36

3.
3.1

1

(e)

policies relating to the management of sites with significant values
(Policies P40 to P42);

(f)

wetland activity rules (Rules R104 to R111);

(g)

the identification of outstanding water bodies in Schedule A and Map
1;

(h)

the identification of ecosystems and habitats with significant
indigenous biodiversity values in Schedule F and Maps 13 to 19; and

(i)

the identification of important trout fishery rivers / spawning waters in
Schedule I / Map 22.

Some of these matters feature more predominantly than others in our
evaluation below, but we record that all submissions on the provisions relating
to wetlands and biodiversity have been subject to analysis in our deliberations.
More detailed descriptions of the submissions and key issues can be found in
the section 42A report prepared by Ms Guest and Mr Denton,1 and in Ms
Guest’s right of reply2 and supplementary right of reply.3
Outline of Key Issues
Our evaluation below focusses on three key issues in turn, being:
(a)

changes to policies (section 3);

(b)

changes to rules (section 4);

(c)

changes to other methods (section 5);

(d)

changes to schedules and maps (section 6); and

(e)

changes to definitions (section 7).

Changes to Policies
Relevant provisions
The provisions we consider here are Policies P23, P24, and P31 to P43. As
noted above, the policies focus on estuaries, harbours, aquatic ecosystem health
and mahinga kai, significant indigenous ecosystems and biodiversity values,
including aquatic plant communities, inanga spawning habitat, fish and koura
passage, habitats for indigenous birds, natural wetlands and outstanding water
bodies.

Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018.
Right of Reply by Pam Guest, 16 July 2018.
3
Supplementary Right of Reply by Pam Guest, 1 August 2018.
2
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Amendments and reasons
We now deal with the changes we have made to each of the policies, and the
reasons for those changes, in turn.
Policy P22 (new Policy ‘P39A’)
We have adopted Ms Guest’s recommendations for significant changes to
Policy P22. We have relocated the policy from Section 4.4.1 of the proposed
Plan, titled ‘Estuaries and harbours’ to a new Section ‘4.6.1A’ titled
‘Managing adverse effects on aquatic ecosystems, habitats and species with the
coastal marine area’. As implied by that title, Policy P22 (now Policy P39A)
has a broader scope, beyond estuaries, to the CMA at large.
As Policy P39A, Policy P22 has also been substantially recast and
restructured. Clause (a) now requires the avoidance of adverse effects
associated with use and development on a series of special and / or vulnerable
ecosystems, habitats and species, comprising:
(a)

threatened or at risk indigenous taxa;

(b)

threatened or natural rare indigenous ecosystems and vegetation types;

(c)

habitats of indigenous species where the species are at the limit of
their natural range or are naturally rare;

(d)

nationally significant examples of indigenous vegetation types; and

(e)

areas set aside for full or partial protection of indigenous biological
diversity.

3.5

Clause (b) in Policy P39A essentially comprises the original content of Policy
P22. It requires that significant adverse effects of activities on the ecosystem
values of estuaries, inclusive of the roles described in that policy are avoided,
and that other adverse effects are avoided, remedied and / or mitigated.

3.6

The changes Ms Guest recommended are driven by a need to more closely
align with the policy approach set out in Policy P11(a) of the NZCPS, as
embedded in Objective O25 of the proposed Plan. In doing so, those changes
will also address a gap in the proposed Plan in terms of requiring an avoidance
of adverse effects in aquatic ecosystems and habitats, by creating a mitigation
hierarchy. Relocating the policy so as to follow on from Policy P39 ensures
that related policies are arranged sequentially.4 Scope to make these
amendments comes in submissions from Forest and Bird and the Minister of
Conservation.5 We note that Ms Cooper, on behalf of the Minister of
Conservation, indicated her support for the recommended changes.6

4

Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 273 – 279.
Submissions S353 Royal Forest and Bird Protection Society and S75 Minister of Conservation respectively.
6
Evidence from Lucy Cooper, 26 March 2018, paras 62 – 64.
5
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In evidence, Ms Wratt, on behalf of Wellington Water,7 raised an issue with the
terminology used in the wording of Policy P39A, as proposed by Ms Guest.
Clause (iv) as proposed by Ms Guest referred to the ‘coastal environment’
rather than the CMA. This error is understandable given that Policy 11 in the
NZCPS refers to the ‘coastal environment’, the landward portion of which falls
within the jurisdiction of territorial authorities. However, the Council’s
mandate only extends over the CMA; we have therefore altered the
recommending of Policy P39A to refer to the CMA.
Policy P23 (new Policy ‘P38A’)
We have partially adopted Ms Guest’s recommendation for amendments to
Policy P23. These involve:
(a)

relocating the policy to the section titled ‘Biodiversity, aquatic
ecosystem health and mahinga kai’ and renumbering it Policy P38A;

(b)

adding a reference to Tables 3.4 to 3.8 (embedded in Objective O25)
to specify the outcomes that the managing of activities to reduce
sedimentation rates and pollutant impacts must meet; and

(c)

making other, minor reformats to improve readability.

3.9

In doing so, we accept Ms Guest’s reasoning that the amendment referred to in
paragraph 3.8(b) above would retain the focus on restoration of the named
harbours and lake, while bolstering it by providing a cross-reference to the
relevant outcomes set out in the tables in Objective O25.8 The amendments
will also give better effect to Objective O18. Scope to make these changes
comes in submissions from Forest and Bird.9 However, we have not added a
cross-reference to Tables 3.1 to 3.3 (of Objective 24) in Policy 23 (Policy
38A) as there was no scope in submissions to do so. The minor changes
referred to in paragraph 3.8(a) and (c) above are made with recourse to clause
16(2) of Schedule 1 of the RMA.

3.10

The Panel has not adopted the changes recommended by Ms Guest10 to the
preamble in Policy P23 (now Policy P38A) which would have had the effect
of extending the policy to all estuaries and harbours, as there is no scope to do
so. We accept that this may create a gap in implementing Objective O18 as it
relates to the restoration of health and function, but we cannot extend the
policy’s reach without scope. We note that Ms Guest does acknowledge that
the bodies listed in Policy P38A are the main bodies in the Region to be
protected.11 We also note that Policy P39A establishes a broader ‘avoidance’
benchmark for the CMA, while Method M9 focuses on restoration
opportunities.

7

Evidence from Carolyn Wratt, 29 March 2018, para 269.
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 290 – 292.
9
Submission S353 Royal Forest and Bird Protection Society.
10
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, para 301.
11
Right of Reply by Pam Guest, 16 July 2018, para 175.
8
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Policy P31
We have made the following changes to Policy P31, in accepting the reasoning
and adopting the wording provided by Ms Guest:12
(a)

adding the word ‘biodiversity’ to the heading and preamble to the
policy;

(b)

essentially replacing the word ‘minimise’ in most of the clauses with
either ‘maintain’ or ‘restore’;

(c)

adding reference to the objectives set out in Tables 3.4 to 3.8 of
Objective O25, with respect to the maintenance or improvement of
water quality;

(d)

adding additional content in the clauses relating to the restoration of
connections between fragmented aquatic habitat;

(e)

relocating Policy P36 under Policy P31 as a new clause (e), covering
critical habitat for indigenous aquatic species and indigenous birds;

(f)

expanding clause (f) with respect to critical life cycle periods, to refer
to the timing of an activity; and

(g)

making structural changes for readability and clarity including the
addition of sub-headings.

3.12

The exceptions to the changes referred to in paragraph 3.11(b) above, have
been to retain the word ‘minimise’ in clause (d) as notified (now clause (f)) and
retain ‘avoid’ in clause (g) as notified (now clause (h)), as their use is
appropriate in that context. We have also used the word ‘significant’ to refer to
adverse effects in new clause (f) rather than ‘severe’ as, the term ‘significant’ is
consistent with other effects management terminology. As Policy P31 covers
all aquatic habitats and species, there is no value in retaining Policy P105,
which refers specifically to trout, and we agree with Ms Guest that it can be
deleted.13 Our scope for making these changes comes in submissions from
Forest and Bird and Fish and Game.14 Changes to the title and preamble of the
policy to refer to ‘biodiversity’, and structural changes for readability and
clarity, are made with recourse to clause 16(2) of Schedule 1. Collectively, the
changes give better effect to Objective O25.

3.13

Our reasons for incorporating Policy P36 into Policy P31 are set out in
paragraphs 3.30 and 3.31 below.

3.14

Policy P32
Policy P32 is a crucial policy which, together with Policies P41 and P45, set
out the proposed Plan’s mitigation hierarchy. We have made changes to Policy

12

Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 306 – 321 and 481.
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, para 324.
14
Submissions S353 Royal Forest and Bird Protection Society and S308 Fish and Game respectively.
13
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P32 that adopt Ms Guest’s recommendations and reasons.15 These changes
have the effect of making the mitigation hierarchy for dealing with adverse
effects on biodiversity, aquatic ecosystem health and mahinga kai clearer. As
amended, that hierarchy now operates in the following way:
(a)

significant adverse effects are to be avoided; or

(b)

where they cannot be avoided, they are to be minimised; or

(c)

where they cannot be minimised, they are to be remedied; or

(d)

where significant residual adverse effects nevertheless remain,
consideration of the use of biodiversity offsets is appropriate (with
reference to the principles set out in Schedule G).

3.15

Scope for making these changes comes from submitters supporting the
mitigation hierarchy set out in the policy or otherwise seeking amendments to
it, as summarised in Ms Guest’s section 42A report.16

3.16

Our finding is that the changes make the policy clearer and equate with a
logical stepwise application of how to address adverse effects on biodiversity,
aquatic ecosystem health and mahinga kai, and maintain and restore these
values, as required by the relevant Objectives O18, O28 to 31, and O35.
Policy P32 as notified was less clear, and potential conflated avoidance,
remedying, mitigation and minimising options.

3.17

As per Policy P31, and on the same basis (i.e. clause 16(2)), we have also
added the word ‘biodiversity’ into the policy title and preamble. Finally, we
have altered the reference to ‘Schedule G’ to split it into two: G1, covering
biodiversity mitigation, and G2, covering biodiversity offsetting. The reasons
for that division are set out in Section 6 of this Decision Report.

3.18

Several alternatives to the changes we have adopted were requested by
submitters, including:

3.19

(a)

rearranging the order and structure of the hierarchy;

(b)

adding ‘minimise’ to the hierarchy;

(c)

removing the use of offsetting; and

(d)

addressing the level of residual effect to be managed.

We have not met the above relief that these submissions sought, in agreeing
with the reasoning set out in Ms Guest’s report for rejecting them.17
Significantly, Fish and Game18 sought the deletion of the policy in its entirety.
We do not consider this would be appropriate. It would create a policy gap in

15
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 416 – 421 and Right of Reply by
Pam Guest, 16 July 2018, para 243 and Appendix A, pages 14 – 15.
16
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 416, 417 and 422 – 423.
17
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 417 – 456.
18
Submission S308 Fish and Game.

482

Proposed Natural Resources Plan

Decision 13 – Wetlands and Biodiversity

how Objective O18 and the NPS-FM are to be implemented, and provide no
framework for the rules that follow. In this, we also agree with Ms Guest’s
reasoning.19
3.20

Policy P33
With respect to Policy P33 as notified, we have adopted Ms Guest’s
recommendation to relocate it under the group of policies with the heading
‘Sites with significant biodiversity value’, as Policy ‘P41A’, as the policy
applies to sites with significant indigenous biodiversity values.20 Scope to do so
is afforded by clause 16(2) of Schedule 1. We have also adopted Ms Guest’s
recommendations and reasoning relating to the policy’s wording and structure,
namely to:
(a)

change the policy’s title to focus on ’effects’;

(b)

bring the word ‘avoid’ to the front of the preamble so that it is clear
that it is an avoidance policy;

(c)

make reference to known spawning and migration times for the sake
of clarity, consistency and to avoid duplication;21

(d)

insert the word ‘may’ with respect to inclusion in the list of activities
in clauses (a) to (c) so that it is clear this is not an exhaustive list;22
and

(e)

delete the words ‘significantly’ and ‘significant’ from clauses (b) and
(c) so that it is clear that it is the activities per se that are the focus.23

3.21

Scope to make the minor changes referred to in paragraph 3.20(a) and (b)
above is afforded by clause 16(2). Scope to make the other changes referred to
in paragraph 3.20 comes in submissions from Federated Farmers and the
Minister of Conservation.24

3.22

The main alternatives sought by submitters25 involved qualifications to the
policy and / or the replacement of the word ‘avoid’ with a less onerous term.
These requests would not ensure that Policy P41A can give full effect to
Objectives O18, O25, O29, O30, O31 and O35 and we therefore reject them.
We have addressed our broader issue with the use of qualifiers in objectives
and policies in Decision Report 1.

19

Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 430 - 432.
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, para 351.
21
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 348 – 349.
22
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, para 350.
23
Right of Reply by Pam Guest, 16 July 2018, para 218.
24
Submissions S352 Federated Farmers of New Zealand and S75 Minister of Conservation respectively.
25
For example submissions S146 NZ Transport Agency, S152 Waa Rata Estate, S302 Fertiliser Association of New
Zealand Inc, S85 Roading, Parks and Gardens and Solid Waste Departments of Hutt City Council and Upper Hutt City
Council, S121 CentrePort Limited, S82 Meridian Energy Limited, S127 Wairarapa Regional Irrigation Trust and S135
Wellington Water Limited.
20
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Policy P34
We have retained and extended Policy P34, which relates to proposals that
would construct or create a new barrier to fish and koura passage. As adopted,
the policy continues to seek the avoidance of such barriers, without qualifiers,
albeit we have provided for one exemption: where such barriers are required
for the protection of indigenous fish and koura populations.

3.24

The policy provides a direct means of implementing Objective O29, which
requires the maintenance of passage per se, as well as the restoration of
passage for indigenous fish and koura. In our view, this is a clear and
appropriate policy. The extension to the policy that Ms Guest recommends26
and that we have made, covers situations where the construction or creation of
such barriers are necessary to prevent invasive exotic fish species from
competing with indigenous species. Scope to make this change is afforded by
the Minister of Conservation and Forest and Bird’s submissions.27

3.25

The wording for Policy P34 that we have adopted gives best effect to
Objective O29 of the PNRP and Policy 18(1) of the RPS.

3.26

We agree with Ms Guest’s recommendation to reject the following alternatives
to the changes to Policy P34 that we have adopted, and that were requested by
submitters:

3.27

3.28

3.29

26

(a)

to limit the policy’s application to permanent, and not temporary,
barriers;28 and

(b)

to substitute ‘avoid, remedy or mitigate’ for ‘avoid’, employ a
hierarchy involving these options, or add qualifiers to the term or
exclusions to the policy.29

Ms Guest draws on Mr Perrie’s view that there are essentially no waterways
where fish passage would not be justified, in recommending the rejection of
these requests.30 We agree.
Policy P35
We have not made any changes to Policy P35, as notified. This policy relates
to situations where there are existing barriers to fish passage. As with Policy
P34, which relates to new barriers, this policy directly implements Objective
O29. For that reason, in our view, it is also a clear and appropriate policy.
Some submitters, for example Land Matters Ltd,31 requested qualifications to
the clause seeking to restore the passage of indigenous fish, using terms such as
‘over time’ or ‘to the extent practicable’. We agree with Ms Guest that the use

Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 359 – 360.
Submissions S75 Minister of Conservation and S353 Royal Forest and Bird Protection Society respectively.
Submission S146 NZ Transport Agency.
29
Submissions S85 Roading, Parks and Gardens and Solid Waste Departments of Hutt City Council and Upper Hutt
City Council, S135 Wellington Water Limited, S163 Porirua City Council, S121 CentrePort Limited and S127 Wairarapa
Regional Irrigation Trust.
30
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, para 358.
31
Submission S285 Land Matters Ltd.
27
28
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of such qualifiers adds no value,32 and we reject the relief sought on that basis.
In any case, as Ms Guest observes, restoration of fish passage will be achieved
by non-regulatory methods in the proposed Plan. We have generally dealt with
the issue of qualifiers in Decision Report 1.
3.30

Policy P36
We have incorporated Policy P36 into new clause (e) of Policy P31, and
deleted it from its location in the proposed Plan, as notified. We have also
made some changes to the wording of the provision. The sub-heading for new
clause (e) refers to critical habitat for both indigenous aquatic species and
indigenous birds. Rather than requiring adverse effects to be ‘minimised’, the
policy is that the critical habitats are now to be ‘maintained or restored’; with
the adverse effects of activities managed by Policies P32 or P41.

3.31

The latter change ensures that the clause is consistent with others in Policy
P31, other policies managing the aquatic habitats of indigenous species
generally, the relevant objectives in the proposed Plan and Policy 11 of the
NZCPS. In addition, its relocation acknowledges that it sits more comfortably
in the wider context that Policy P31 provides. Policy P31 deals with all
indigenous species reliant on the aquatic environment; both flora and fauna. In
making these amendments, we have adopted the recommendations of Ms
Guest33 and rely on the scope provided by the Minister of Conservation and
Forest and Bird’s submissions.34

3.32

There were four main alternative sets of changes to Policy P36 that were
sought by submitters:

3.33

(a)

replacing the word ‘minimise’ with a mitigation hierarchy; either
‘avoid, remedy or mitigate’ for all adverse effects, or ‘avoid’ in
relation to significant adverse effects and ‘avoid, remedy or mitigate’
for all other adverse effects;35

(b)

adding a reference (and therefore limitation) to ‘peak breeding
times;36

(c)

adding a reference to Schedule F2 (in effect, limiting application of
the policy to Schedule F2 sites);37 and

(d)

providing a less onerous management framework with respect to birds
in urban or highly modified areas where considerable infrastructure is
present.38

We agree with reasons Ms Guest gave for recommending the rejection of these
above requests.39 Essentially, the changes we have made to Policy P22 should

32

Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 160 and 365 – 366.
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, para 374.
Submissions S75 Minister of Conservation and S353 Royal Forest and Bird Protection Society respectively.
35
Submissions S75 Minister of Conservation, S353 Royal Forest and Bird Protection Society, S145 Kevin Tearney,
S146 NZ Transport Agency and S282 Wellington International Airport Limited.
36
Submission S352 Federated Farmers of New Zealand.
37
Submission S282 Wellington International Airport Limited.
38
Submission S286 Wellington City Council.
33
34
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address the concerns of submitters underlying their request for the inclusion of
a mitigation hierarchy (see paragraphs 3.4 to 3.6 above). The words ‘maintain
and restore’ that we have adopted are the most appropriate option given the
context of Policy P36. ‘Peak breeding times’ would be an inappropriate
qualifier. We have not added a reference to Schedule F2 as in effectively
constraining the coverage of the policy to that schedule, it would put Policy
P36 out of alignment with the relevant objectives in the proposed Plan. Those
objectives focus on a broader range of species, not just sites of importance to
indigenous birds. With respect to the request for a less onerous framework in
urban areas, Ms Guest relied on the technical opinion of Dr McArthur,40 who
observed that at risk and threatened species of birds are in part accorded this
status because of, not despite, urban pressures.
3.34

Policy P37
We have made relatively minor changes to Policy P37 as notified. We have
added ‘… and, where appropriate, restore their condition and …’ to the
preamble of the policy, which deals with activities in and adjacent to wetlands.
We have clarified in clause (d) and in new clause (g) that the values of natural
wetlands include sediment trapping and education and scientific research,
respectively.

3.35

Scope to make these changes, that we have adopted in accepting the reasons
Ms Guest provided,41 comes in submissions from the Minister of Conservation
and Federated Farmers.42 The addition of the qualifier relating to opportunities
for restoration is deliberate on the Panel’s part. In other circumstances, notably
where rules subsequently apply, we are consistently resistant to the addition of
qualifiers for the reasons outlined in Decision Report 1. We distinguish the
‘qualifier’ we have added to Policy 37 from other situations where we have
rejected qualifiers as in this particular instance it may not be appropriate to
undertake restoration in all situations. In this instance, the qualifier is
appropriate, given that the restoration component of Policy P37 relies on nonregulatory means to implement it.

3.36

There were three main alternative sets of changes to Policy P37 that were
sought by submitters:

39

(a)

replacing the word ‘maintain’ with a mitigation hierarchy, namely
‘avoid, remedy or mitigate’, for adverse effects;43

(b)

removing the reference to mana whenua values in clause (b);44 and

(c)

reducing the strength of Policy P37 by adding various qualifiers.45

Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 374 – 375, 377, 378 – 380.
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 378 – 381.
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 389 – 392.
42
Submissions S75 Minister of Conservation and S352 Federated Farmers of New Zealand respectively.
43
Submission S279 Rangitāne o Wairarapa Inc.
44
Submission S352 Federated Farmers of New Zealand.
45
Submissions S146 NZ Transport Agency, S316 Dairy NZ and Fonterra Co-operative Group Limited, S307 Horticulture
NZ and S152 Waa Rata Estate.
40
41
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We agree with the reasons Ms Guest gave for recommending the rejection of
these requests.46 Policy P37 sets out the values that are to be maintained in
natural wetlands, whereas it is Policies P40 to P43 that already provide the
mitigation pathway for managing the effects of activities. Mana whenua values
with respect to wetlands are significant and reference to them should be
retained. In our view, the addition of qualifiers would not give effect to the
‘protect and restore’ mandate of Objective O28 as we have recast it, and, as
Ms Guest observed, would pull the policy out of alignment with the
requirements of section 6 of the RMA, and the objectives of the RPS, NPS-FM
and NZCPS.
Policy P38
We have made relatively minor changes to Policy P38 as notified. We have
added a tie in to the water quality, aquatic ecosystem health and mahinga kai
objectives set out in Tables 3.7 and 3.8, and we have altered the end of the
policy so that the restoration of natural wetlands and construction of artificial
wetland is not just to be encouraged, but also ‘supported’.

3.39

The scope to make the former change comes not from a particular submission;
rather it is a consequential amendment following our decision on Objective
O25. We agree with Ms Guest that inserting reference to the relevant
Objective O25 tables in Policy P38 (in doing so, specifying that the aim of
wetland restoration is to achieve a healthy functioning state) would assist the
clarity, effectiveness and efficiency of the proposed Plan.47 We find that Policy
P38 will be more effective in implementing Objective O25 and other relevant
objectives if there is some characterisation of the end or desired state.
Reference to the relevant tables in Objective O25 achieves this.

3.40

The scope to make the latter change is provided in a submission by Land
Matters Ltd.48 Ms Guest opined that adding the word ‘supported’ would clearly
reflect the Council’s commitment beyond just ‘encouragement’.49 We agree,
and have adopted that wording.

3.41

3.42

Policy P39
We have not made any changes to Policy P39. We accept the reasons for
retaining the policy, as notified, tendered by Ms Guest.50 Essentially, that a
strong policy focused on the avoidance of adverse effects on outstanding water
bodies is necessary to give effect to Objectives O31 and O35 and, by default,
the imperatives of the NPS-FM and the NZCPS.
We bear that starting point in mind, in considering the three main sets of
amendments to Policy P39 that were sought by submitters:
(a)

to weaken the avoidance thrust of the policy by either adding an
‘avoid, remedy or mitigate’ hierarchy, only applying the policy to

46

Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 387 – 388, 392 and 394.
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, para 183 and Right of Reply by Pam
Guest, 16 July 2018, para 228.
48
Submission S285 Land Matters Ltd.
49
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, para 398.
50
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 489 – 495.
47
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significant adverse effects, or to provide specific flexibility where the
functions of territorial authorities were concerned;51

3.43

3.44

(b)

to provide for public access to wetlands;52 and

(c)

to make explicit the assessment that underpins the identification of
outstanding water bodies in the proposed Plan.53

Given the crucial role of Policy P39 in giving effect to higher order objectives,
we do not agree that it would be appropriate to essentially weaken it, in the
ways requested in paragraph 3.42(a) above. As Ms Guest observed,
outstanding water bodies are just that.54 Public access, through potential
disturbance, and fragmentation or damage to habitat, can have adverse effects,
and the resource consent process is the appropriate vehicle for assessing
these.55 The criteria used to identify outstanding water bodies are already set
out in the RPS.56 Policy P39 is best placed to give effect to higher order
objectives as currently drafted.
Policy P40
We have made two relatively minor changes to Policy P40 as notified. These
are consequential amendments arising from a change to the definitions for
‘natural wetland’ and ‘significant natural wetland’ that we have made (refer to
Section 7 in this Decision Report), following Ms Guest’s recommendations.57
It involves altering the reference to Schedule F3 sites in clause (c) to refer to
‘identified significant natural wetlands’. It also entails adding a note to Policy
P40 to the effect that all natural wetlands in the Wellington region are
considered to be significant natural wetlands as they meet at least two of the
criteria listed in Policy 23 of the RPS for identifying indigenous ecosystems
and habitats; namely representativeness and rarity. Scope to make these
changes is afforded by submissions to the definitions (refer Section 7 of this
Decision Report) and clause 16(2) of Schedule 1 (with respect to the addition
of the note).

3.45

These changes are largely administrative. We have otherwise retained Policy
P40 as it implements Objective O35 by identifying those ecosystems and
habitats which are to be protected and restored. In implementing Objective
O35, the policy is also giving effect to Policy 23 of the RPS.

3.46

There were three main sets of amendments to Policy P40 that were sought by
submitters:

51

Submissions S146 NZ Transport Agency, S144 Chorus New Zealand Limited, S310 Ravensdown Limited, S135
Wellington Water Limited, S85 Roading, Parks and Gardens and Solid Waste Departments of Hutt City Council and
Upper Hutt City Council and S163 Porirua City Council.
52
Submission S143 Maypole Environmental Limited.
53
Submission S302 Fertiliser Association of New Zealand Inc.
54
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, para 499.
55
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, para 501.
56
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, para 503.
57
Right of Reply by Pam Guest, 16 July 2018, para 341.
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(a)

to add qualifiers, such as ‘where degraded’, ‘over time’ or ‘where
possible’;58

(b)

to weaken the ‘protect and restore’ thrust of the policy by adding
exemptions with respect to RSI, distinguishing between piped and
natural streams for example, or to simply delete the policy;59 and

(c)

to remove reference to certain schedules in the policy, including
Schedule F2 and F5, or to restrict the application of the policy to
Schedule F3 sites only, or to add all known wetlands to Schedule
F3.60

3.47

We agree with Ms Guest’s reasons for recommending the rejection of the relief
sought in these submissions.61 As in other policies, the addition of qualifiers
would mean that the relevant higher objectives are not given proper effect to.
Policy P40 is one of a number of core policies intended to give effect to
Objective O35 and that provide the policy framework for discretionary and
non-complying activity rules that follow. Policy P40 is deliberately intended to
apply to both piped and unpiped streams, as both contribute to the values of
overall ecosystems, and the impacts of activities on them need to be assessed.
We have retained the references to Schedules F2 and F5 and have not
restricted the application of the policy to Schedule F3 only, as all the schedules
contain sites that meet the criteria set out in Policy 23 of the RPS, which
Objective O35 and Policy P40 in the proposed Plan give collective effect to.
There is no complete inventory of wetlands for the Wellington Region.

3.48

On this last point, the Panel wishes to express its overarching concerns
regarding the provisions for wetlands in the proposed Plan. Clause (c) of
Policy P40 is worded in such a way as to apply not only to significant wetlands
identified in Schedule F3 for the purpose of managing stock exclusion, but to
all wetlands that meet the definition for ‘natural wetland’, as signalled by the
use of the word ‘including’. The question is whether this is an effective and
efficient way of achieving the policy. We acknowledge Ms Anderson’s legal
submission on behalf of the Council that, in order to give effect to higher order
objectives, rules which are less than ideally certain are required.62 Nonetheless,
we are obliged to consider the matter further. In particular, the question for us
is whether the absence of information regarding unscheduled wetlands gives
certainty as to what ‘resources’ the subsequent rules apply to? Moreover, is
there a clear consent pathway provided by the rules to implement clause (c) of
Policy P40 with respect to non-scheduled wetlands? On both counts, we find
that the answer is “no”. While the policy may be complete, the information
regarding wetlands that the rules rely on is not. Nevertheless, and as we have
previously outlined, the ability to remedy this is constrained by the absence of
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scope from the submissions lodged to the proposed Plan. If there is to be a
remedy, it will need to involve empirical work by the Council and then proceed
to a First Schedule process involving the necessary section 32 assessment. In
the meantime, there is a gap in the method to implement Policy P40. This
paucity of information regarding certain significant sites and values in the
proposed Plan is something we have addressed in Decision Report 1.
3.49

3.50

63

Policy P41
We have made the following changes to Policy P41, in adopting the
recommendations and reasoning of Ms Guest:63
(a)

clarifying that the policy only applies to those activities which present
a risk of adversely affecting the values of a significant site, as opposed
to any activity;

(b)

clarifying that the values identified and scheduled in Policy P40 are
subject to a split management regime (in essence, that rivers and lakes
referenced in Policy P40(a) are subject to Policy P41, but that sites
identified in Policy P40(b) to (d) are subject to Policy P39A);

(c)

altering the mitigation hierarchy set out in clauses (a) to (c), as per our
decision on Policy P32 (refer to paragraphs 3.14 to 3.16 above);

(d)

enabling applicants to propose or agree to biodiversity offsets where
residual adverse effects remain, in clause (d); and

(e)

altering the reference to ‘Schedule G’ to split it into two: G1,
covering biodiversity mitigation, and G2, covering biodiversity
offsetting. The reasons for that division are set out in Section 6 of this
Decision Report.

Scope to make these changes comes from a number of submitters, as
summarised in Ms Guest’s report.64 In considering Policy P41, we note that the
hierarchical approach for the avoidance of adverse effects differs between this
policy and Policies P32 and P39, as notified, and also Policy P39A as
proposed. It was not clear to the Panel why this was the case, and what
directive in the proposed Plan’s objectives would have given rise to it. We find
that:
(a)

In Policy P32 the hierarchy is applied to ‘significant’ effects and to all
sites with biodiversity values, and in doing so is driven by the
‘safeguarding’ stance of Objective O25.

(b)

In Policy P39 the hierarchy is applied to ‘all adverse’ effects and to
outstanding water bodies, and in doing so is driven by the ‘avoidance’
stance of Objective O31.

Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 525 – 558.
Submissions S163 Porirua City Council, S152 Waa Rata Estate, S367 Masterton District Council, S366 South
Wairarapa District Council, S110 Environmental Defence Society Incorporated, S146 NZ Transport Agency and S75
Minister of Conservation.
64
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(c)

In Policy P41 the hierarchy is applied to ‘more than minor’ adverse
effects and to sites with ‘significant’ values, and in doing so is driven
by higher order provisions (including Part 2 and Section 6 of the
RMA), and by the ‘protect and restore’ stance of Objective O35.

(d)

In Policy P39A the hierarchy is applied to ‘adverse’ effects, and is
driven by Policy 11 of the NZCPS and Objective O25.

We have therefore satisfied ourselves that the different approaches in each of
these policies are appropriate given that the policies implement different
objectives and thereby establish different directives relating to different
resources and different values.
Policy P42
We have not made any changes to Policy P42.

3.53

Some submitters sought either deletion of clause (c) requiring the provision of
adequate buffers, or the policy in its entirety.65 We accept Ms Guest’s opinion
that the provision of a definition for ‘adequate buffers’ is problematic given
that it will vary depending on the characteristics of the water body and the
activities carried out.66

3.54

We agree with Ms Guest that the control of adjoining use and development,
particularly that upstream, is critical to ensuring that those activities do not
adversely affect the values of the scheduled resource.67 Overall, we find that
Policy P42 is appropriate as notified, and ensures that Objective O35 is given
proper effect to, by focusing on the managing of adverse effects on ecosystems
and habitats with significant biodiversity values identified in Policy P40, not
only from activities within scheduled areas, but also from activities
surrounding those areas.

3.55

3.56

Policy P43
We have made only a relatively minor amendment to Policy P43 as notified.
We have altered the references to ‘restoration management plans’ in the title
and body of the policy to preface them with the word ‘wetland’. Scope to make
this change comes from a submission by Rangitāne o Wairarapa,68 and the
change itself is recommended by Ms Guest in response to that submission.69
This has resulted in a consequential change to the relevant definition so that it
now refers to a ‘wetland restoration management plan’. The Panel notes that
the body of the definition has also been amended (refer to Section 7 in this
Decision Report).
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Including submissions S135 Wellington Water Limited, S302 Fertiliser Association of New Zealand Inc and S282
Wellington International Airport Limited.
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Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, para 566.
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Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 561 – 568.
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Changes to Rules
Relevant provisions
Here, we focus on the general conditions relating to activities in wetlands set
out in Section 5.5.2 of the proposed Plan, together with Rules R104 to R111,
which provide for activities in wetlands. The focus of each of the rules and the
relationships between them are set out in paragraphs 2.26 to 2.28 above.
Amendments and reasons
Activities in wetlands general conditions 5.5.2
The nature of each change that we have made to the general conditions in
Section 5.5.2 and the reasons for them are outlined in turn below.
We have deleted references to ‘natural wetland(s)’ in the conditions and
replaced them with references to ‘significant natural wetland or (an)
outstanding natural wetland’, as recommended by Ms Guest.70 Effectively, all
natural wetlands are either significant or outstanding and therefore, in the
context of the rules, the reference to ‘natural wetland(s)’ is redundant. We
acknowledge, however, that the term still has a place at the objective and
policy level, because those provisions envisage that all natural wetlands (and
not just those identified or defined as significant or outstanding wetlands in the
proposed Plan) will still be protected, either via:
(a)

triggering consideration under the relevant policy; or by

(b)

(other) methods in the proposed Plan relating to wetland identification
and restoration.

4.4

We have relocated clause (g) as clause (a), in agreeing with Ms Guest that this
clause, which relates the extent and depth of disturbance, is the primary control
in the rule.71 This is a clause 16(2) matter.

4.5

Following on from the above change, we have repositioned clause (a) as clause
(b), and have expanded the clause to reference specific contaminants (namely
heavy metals and other toxicants). We have also clarified that the rule does not
apply to the release of contaminants where this is as a result of the disturbance
of sediment and other materials existing in the bed. In this we accept the
recommendation and reasoning of Ms Guest,72 and rely on the scope afforded
in submissions by Beef and Lamb NZ and PCC73 to make the change.

4.6

We have added ‘storage of fuel’ as an additional activity that is subject to
clause (c) (as renumbered), and specified that such activities must not take
place not only in, but also within 10m of, a wetland. This change, which Ms
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Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, para 600.
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, para 605.
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Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 601 – 608.
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Guest recommends,74 improves the clarity and specificity of the clause, and
meets the relief sought by Beef and Lamb NZ and PCC.75
4.7

We have expanded clause (e) (as renumbered) to require the maintenance of
fish passage, ‘unless a temporary restriction of no more than 48 hours is
required for construction or maintenance activities’. Ms Guest recommended
this change having conferred with Dr Greer,76 and in response to submissions
from Dairy NZ and Fonterra and PCC.77 We adopt the recommended change.

4.8

We have made two changes to clause (f) (as renumbered). Firstly, we have
altered the start of the exclusion period within which bed disturbance,
diversions of water or sediment discharge shall occur in inanga spawning
habitat, to 1 January, from 1 March, consistent with similar amendments to
other rules relating to the beds of lakes and rivers, and as recommended by Ms
Guest, following evidence from Ms Petrove and Mr Perrie.78 Secondly, we
have replaced the references to Schedules F4 and F5, with a reference solely
to Schedule F1b and have amended Schedule F1b so that it incorporates those
inanga spawning sites listed in Schedules F4 and F5.79 Scope to make these
changes comes in submissions from the Minister of Conservation and PCC
respectively.80 We consider the relationship between Schedules F1b and F4 in
Section 6 of this Decision Report.

4.9

We have added a new clause (h), as recommended by Mr Denton, to include
setback conditions relating to the NES-PF.81 This clause has the effect of
making the provision consistent with the NES-PF.

4.10

Finally, we have added a note to the end of the general conditions in 5.5.2
observing that the provisions of the Biosecurity Act 1993 may apply with
respect to the cleaning and inspection of equipment, machinery or operating
plant, as recommended by Ms Guest82 in response to a submission by Beef and
Lamb NZ.83

4.11

Rule R104
We have added a note to the start of the rules in Section 5.5.3 advising the Plan
user to refer to the relevant district plan for provisions that apply to activities
within or adjacent to wetlands. We agree with Ms Guest that such a reference
would be helpful84 and KCDC’s submission85 provides the scope to make the
change.
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Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 609 – 612.
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4.12

We have added the word ‘use’ into clause (a) of Rule R104 alongside
‘maintenance, repair, addition, alteration, or replacement’, added ‘lawfully
established’ in relation to ‘structure’, and also added ‘or existing lawfully
established RSI, including associated vegetation removal’. Ms Guest accepts,
and we agree, that the additions can be justified so long as they meet the
conditions for permitted activity status imposed by Rule R104.86 Scope for the
changes comes from Transpower, the Oil Companies and Powerco.87

4.13

We have divided the first part of Rule R104 into three clauses, each covering a
different group of activities, namely the activities referred to in paragraph 4.12
above, the placement of new structures, and the removal of existing structures.
This we have done with recourse to clause 16(2) of Schedule 1.

4.14

In all relevant clauses, we have replaced references to ‘natural wetland’ with
‘significant natural wetland’, for the same reasons and with recourse to the
same scope as outlined in paragraph 4.3 above.

4.15

We have added a new clause (j) requiring any new structure to not be located
within a site identified in Schedule C (mana whenua). We find that this is
appropriate to give effect to Policies P20, P44 and P45. Scope for this change,
as recommended in the section 42A report,88 comes from Rangitāne o
Wairarapa’s submission.89

4.16

We have added a new clause (k) requiring any addition or alteration to an
existing structure to not increase the size of the structure so that it occupies an
area greater than 10m2. The scope for this change comes from Rangitāne o
Wairarapa who requested that any additions or alterations to structures within
sites of significance to mana whenua require resource consent. We have
granted that relief to the extent that any extension greater than 10m2 will
require a consent under Rules R107 or R108, but at the same time made
limited provision for minor extensions as a permitted activity under Rule
R104. This will ensure that minor alterations can occur without the need for a
consent. For completeness we note that in response to the submission by
Rangitāne o Wairarapa Ms Guest had recommended the addition of a new rule
(R104A) addressing the placement of a new structure of an area less than 10m2
for the purpose of hunting and recreation (including maimai and jetties),
wetland restoration or the monitoring of wetland condition in a significant
natural wetland that is identified in Schedule C (mana whenua). In considering
this we noted that the only scope related to hunting and recreation structures
and not to wetland restoration or monitoring equipment. Given this, and the
existence of Rules R107 and R108 which would capture all such structures not
permitted under Rule R104, we do not consider it necessary or appropriate to
include the new rule R104A.

4.17

We find no scope in submissions for adopting the recommendation in the
officers’ section 42A report to provide for small structures as a permitted
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activity in Rule R104, where they are for the purposes of wetland restoration,
or the monitoring of wetland condition.90
4.18

Rule R105
We have deleted references to ‘natural wetland’ in Rule R105 and replaced
them with references to ‘significant natural wetland or outstanding natural
wetland’, for the same reasons and with recourse to the same scope, underlying
similar changes to the general conditions in 5.5.2 (see paragraph 4.3 above).

4.19

We have deleted the word ‘appropriate’ in relation to indigenous wetland
species in clauses (f) and (g) and essentially replaced them by adding ‘typical
of the area and wetland type’ and ‘species that are not typical of the area and
wetland type’ respectively. We have made the same changes to the note that
accompanies Rule R105. We agree with Ms Guest that these changes
effectively remove the discretion inherent in the word ‘appropriate’.91 Scope is
afforded by the Minister of Conservation and PCC’s submissions.92

4.20

In clause (h) we have clarified that agrichemical use is subject to the conditions
of Rule R37 (excluding clause (d) in that rule) in the air discharges section of
the proposed Plan. We agree with the reasons Ms Guest provided in
recommending this change.93 Essentially, the cross-reference ensures relevant
considerations under Rule R37 (with the exclusion of the clause relating to
aerial spraying) are brought to bear. Scope is again afforded by the Minister of
Conservation’s submission.94

4.21

New Rule ‘R105A’
We have added a new Rule ‘105A’ to the set of rules relating to wetlands. This
rule provides for the selective removal of wetland plants for Māori customary
use or the use of an individual as a permitted activity. The provision for use of
an individual is couched in terms of it being ‘reasonable’ and ‘noncommercial’ in nature. Additionally, and whether for individual or Māori
customary use, the removal of plants must:
(a)

be carried out by hand; and

(b)

not disturb vegetation or the bed of the wetland to a depth or extent
greater than that required to undertake the activity.

4.22

Finally, within a site identified in Schedule C (mana whenua), only removal for
Māori customary use is permitted.

4.23

In adopting this new rule, we accept the recommendations and reasoning of Ms
Guest.95 The addition of the new rule is a consequential amendment arising out
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of Rangitāne o Wairarapa’s submission to Policy P106.96 That is a matter that
we consider in Decision Report 12.
4.24

Rule R106
We have deleted references to ‘natural wetland’ in Rule R106 and replaced
them with references to ‘significant natural wetland or outstanding natural
wetland’, for the same reasons and with recourse to the same scope, underlying
similar changes to the general conditions in 5.5.2 (see paragraph 4.3 above).

4.25

In the seventh matter of control we have added ‘and (where there is no
practicable alternative) the limited location of fencing within’ wetlands. Ms
Guest recommended this addition in response to a submission from Dairy NZ
and Fonterra,97 in acknowledging that, while ideally fencing should be located
on dry land around the perimeter of wetlands, there may be some limited
circumstances where the appropriateness of its location within a wetland may
need to be considered.98 We agree, in adopting the recommended change.

4.26

We have also added a new matter of control relating to ‘methods of pest
control, including the use of aerial spraying’. This is a consequential change
arising from changes to Rules R105 and R37 with respect to pest plant control
(refer to paragraph 4.22 above), and we rely on the same reasoning and scope
for effecting this change.

4.27

4.28

4.29

4.30

Rule R107
We have altered references to wetlands in Rule R107 to refer only to
‘significant natural wetlands’, and not ‘natural wetlands’ per se, for the same
reasons and with recourse to the same scope as outlined in paragraph 4.3
above.
In addition there are consequential references made to new R105A such that;
(a)

There is an exclusion for the removal of plants for Māori customary
use or for the use of an individual under R105A, and

(b)

Adding R105A to clause (d) for plan navigation purposes.

Rule R108
We have altered references to wetlands in Rule R108 to refer only to
‘significant natural wetlands’, and not ‘natural wetlands’ per se, for the same
reasons and with recourse to the same scope as outlined in paragraph 4.3
above.
We have otherwise made two changes to Rule R108:
(a)

96

clause (a) has been altered to trigger non-complying activity status,
not just for take, use, damming or diversion of water into, within, or
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from a significant natural wetland, but also the take and use of water
within 50m of such wetlands; and
(b)

clause (c) has been altered to remove the phrase ‘to the extent that the
area affected ceases to have the characteristics’ of a wetland, with
respect to reclamation.

4.31

The change to clause (a) makes it consistent with Rule R136, and ensures the
potential effects of the taking and using of water in close proximity to
wetlands, on the hydrology and function of those wetlands, can be considered
as part of the resource consent process. Scope to adopt this recommended
change99 comes from Transpower’s submission.100

4.32

We agree with Ms Guest that the phrase in clause (c) referred to in paragraph
4.29(b) above serves no effective purpose.101 It also contains an inappropriate
discretion. We therefore agree to its deletion, and scope to do so is provided by
Forest and Bird’s submission.102

4.33

HCC / UHCC sought a change in the consent status for Rule R108 from noncomplying to discretionary, with respect to roading and planting activities.103
We agree with Ms Guest104 that a discretionary activity status would not be
appropriate, given that the policy framework with respect to wetlands is
strongly centred around maintenance, restoration and protection. We reject the
relief sought on that basis.

4.34

Rule R109
We have not made any changes to Rule R109, other than, as with other rules,
adding ‘wetland’ to the defined term ‘restoration management plan’ for the
reasons set out in Section 7 of this Decision Report.

4.35

Three submitters did seek alterations to Rule R109 that we have not adopted:

4.36

(a)

Transpower and NZTA105 sought exclusions from the rule with
respect to the National Grid, and RSI, respectively; and

(b)

PCC sought relief from the rule for erosion protection works for
walkways.106

With respect to the first request, Ms Guest concluded, and we agree, that the
potentially adverse effects of activities of this nature, together with all other
activities, need consideration via the resource consent process.107 With respect
to the second request, again, we agree with Ms Guest that, as Rule R109
applies only to small structures (with an area of less than 10m2), it would not
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apply to erosion protection along the length of a walkway.108 Again, we
consider that this is appropriate, in terms of the default settings for the
consideration of the adverse effects of such an activity.
4.37

4.38

Rule R110
The only change we have made to Rule R110 is to alter clause (b) to trigger
non-complying activity status, not just for take, use, damming or diversion of
water into, within, or from an outstanding natural wetland, but also the take and
use of water within 50m of such wetlands. This is a change identical to one we
have made to Rule R108, which applies to significant natural wetlands, and we
have made it for the same reasons and with recourse to the same scope as set
out in paragraph 4.30 above.
Rule R111
We have altered Rule R111 by including references to ‘drainage’ in both the
title and preamble of the rule. We have also deleted the text in brackets that
follows, to the effect that the activity to which the rule relates includes
‘drainage or diverting of water to an extent that the area affected ceases to have
the characteristics of a wetland’. As Ms Guest observed, these changes would
bring the rule into better alignment with Policies P102 and P145 which refer
simply to ‘reclamation and drainage’.109 The text in brackets in any case
contains an inappropriate discretion as we also observed with respect to Rule
108 above (refer paragraph 4.31). On this basis, and relying on the scope
provided in Federated Farmers’ submission,110 we have adopted the
recommended changes.

4.39

NZTA opposed the prohibited activity status afforded activities covered by
Rule R111; as did PCC, who sought a change to non-complying status.111 Ms
Guest recommended the rejection of these requests on the grounds that to
provide in any way for the reclamation of outstanding wetlands would be
inconsistent with higher order directives of the RMA, RPS and NPS-FM,112
and we agree.

5.

Changes to Other Methods

5.1

Relevant provisions
Here, we focus on Methods M7, M9, M20, M21 and a new Method M20A.
The specific focus of the methods as notified is as set out in paragraph 2.29.

5.2

108

Amendments and reasons
We have retained Method M7, while adding a new clause (d), to the effect that
the Council will work with mana whenua to develop and apply criteria to
identify water bodies with outstanding cultural and spiritual values by June
2021.

Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 749 – 753.
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, para 743.
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5.3

Rangitāne o Wairarapa113 requested the addition of multiple water bodies to
Schedule A to address its concern that the schedule did not identify water
bodies with outstanding cultural and spiritual values to mana whenua. We
agree with Ms Guest that given the significant implications for resource users,
a robust and consistent process for identification and inclusion is required.114
By necessity, in our view, this would invoke a Schedule 1 process. The
addition to Method M7 ensures that the Council is committed to undertaking
the work required, and on that basis, and with reference to the scope provided
by the submission, we have adopted it.

5.4

We have retained Method M9, while making some relatively minor
amendments. As recommended by Ms Guest,115 we have added a reference to
‘partnership’ as a basis for the Council working with interested parties, and we
have made reference to ‘landowners’ as one of those parties. We have also
expanded clause (c) to refer not to just managing ‘pest plants and animals’, but
also to refer to ‘introduced aquatic species that impact on indigenous
biodiversity’. Scope for these amendments is afforded by Federated Farmers’
submission.116

5.5

We also retained Method M20, subject to some amendment. We have
expanded clause (b), which seeks to provide guidance to owners of wetlands, to
ensure that said guidance also includes the identification of wetland type and
boundaries, and appropriate management. In clause (c), reference to is now
made to ‘wetland’ restoration management plans being developed ‘in
partnership’ with owners, and with the wording of references to outstanding
and significant natural wetlands aligned with others in the proposed Plan.
Scope to make the changes recommended by Ms Guest117 that we have adopted
is afforded by Federated Farmers’ submission.118

5.6

Finally, with respect to the other methods as notified, we have retained
Method M21, subject to some amendment. In adopting Ms Guest’s
recommendations,119 we have expanded clause (b) so that the training and
guidance provided to landowners and managers now includes where it relates
to design or retro-fitting of culverts and river crossing structures. The reference
in clause (c) to ‘restoring fish passage in priority areas’ has been reset to first
involve the identification of such priority areas in consultation with key
stakeholders (including the Department of Conservation and landowners). We
rely on the scope provided in submissions from Federated Farmers and the
Minister of Conservation to make these changes.120

5.7

We have also added a new ‘Method M20A’ which commits the Council to
working with the Department of Conservation, territorial authorities, Iwi and
other parties to identify sites in the CMA that meet NZCPS Policy 11 criteria,
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and to produce a regional list of the resulting sites for inclusion in the proposed
Plan, by way of plan change or variation.
5.8

The crux for this addition is new Policy P39A, which is intended to give effect
to NZCPS Policy 11, by protecting indigenous biodiversity values in the CMA
(refer to paragraphs 3.3 to 3.7 in this Decision Report). New Method M20A
provides a process for identifying and incorporating such sites into the
proposed Plan; a substantial piece of work. It is a change recommended by Ms
Guest for the above reasons.121 Scope to do so comes from the Minister of
Conservation’s submission.122

6.

Changes to Schedules and Maps

6.1

6.2

6.3

6.4

Relevant provisions
Here, we focus on those schedules that identify rivers, streams, lakes, wetlands
and locations in the CMA with significant or outstanding biodiversity values,
together with their attendant maps (where applicable), namely Schedules A1,
A2 and A3 (Map 1), Schedules F1, F1b and F1c (Maps 13a, 13b, 13c, 14 and
15), Schedules F2a, F2b and F2c (Maps 16, 17 and 18), Schedule F3 (not
mapped), Schedule F4 (Map 19), Schedule F5 (not mapped) and Schedule I
(Map 22). The specific foci of these schedules are as set out in paragraph 2.30.
We also focus on Schedules F1a, Schedule F3a and Schedule G, the foci of
which are set out in paragraph 2.31.
Amendments and reasons
Schedule A and Map 1
Schedule A (outstanding water bodies) is divided into three sub-schedules. The
first (Schedule A1), together with Map 1, identifies rivers with outstanding
ecosystem values. The second (Schedule A2, together with Map 1) identifies
lakes with outstanding indigenous ecosystem values. The third (Schedule A3,
together with Map 1) identifies wetlands with outstanding indigenous
biodiversity values.
Federated Farmers sought the deletion of all Schedule A sub-schedules and
associated provisions from the proposed Plan, pending anticipated guidance
from the Ministry for the Environment, and a subsequent plan change process
and reassessment for inclusion of all water bodies on the basis of a wider set of
values, beyond those relating solely to indigenous ecosystems.123 We agree
with Ms Guest’s reasons for rejecting this request.124 An absence of such
provisions would be contrary to Policies P39 to P43 in the proposed Plan,
which require the protection of outstanding water bodies. In our view, those
currently identified in the sub-schedules in Schedule A have emerged from a
robust process. There is no reason to delay the inclusion of those identified on
the basis of their outstanding indigenous ecosystem values, alone. Method M7

121
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 554 – 557 and Right of Reply
by Pam Guest, 16 July 2018, paras 325 – 327.
122
Submission S75 Minister of Conservation.
123
Submission S352 Federated Farmers of New Zealand.
124
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 780 – 781.
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contemplates additions, as opposed to deletions, and establishes a process for
that.
6.5

Rangitāne o Wairarapa’s submission125 sought the addition of a number of
water bodies to Schedule A and Map 1. Ms Guest acknowledged that
Schedule A is incomplete, and in response recommended the amendment of
Method M7 to commit the Council to working with iwi to develop and apply
criteria for the purpose of identifying rivers and lakes with outstanding cultural
and spiritual values.126 We agree that a Schedule 1 process is the appropriate
means to effect this. Refer to Section 5 in this Decision Report, relating to
other methods.

6.6

Fish and Game also sought the addition of a number of water bodies to
Schedule A and Map 1, on the grounds other than their current identification
on the basis of their outstanding value to indigenous ecosystems alone.127 Once
again, we agree with Ms Guest that such an initiative by necessity needs to be
progressed through a Schedule 1 process.128

6.7

Apart from consequential amendments to Map 1 as a result of additions,
deletions and corrections to the sub-schedules set out below, we were also
asked to consider other changes to Map 1.

6.8

We have amended Map 1 to change the downstream extent of the Hutt River
outstanding water body to a point 20m upstream of Kaitoke Weir. The request,
and therefore the scope to effect it, comes from Wellington Water’s
submission.129

6.9

We have not altered the boundary for the Pauatahanui Tidal Flats on Map 1 in
the way requested by Linda Dale and Melis van de Werken,130 in accepting the
opinion of Ms Guest and Dr Crisp, that the entirety of the Pauatahanui Inlet is
ecologically significant.131

6.10

Finally, we have not included the English names for Lakes Kohangapiripiri and
Kohangatera on Map 1 as requested by Wellington Recreational Marine
Fishers Association, based on advice from Ms Guest that the Māori names are
officially recognised in the New Zealand Gazette of Place Names and are
referred to in relevant Settlement Acts.132 We have, however, corrected the
reference to the lakes in Schedule F2b to refer also to the Parangarahu
Lakes.133

125

Submission S279 Rangitāne o Wairarapa Inc.
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 783 – 784.
127
Submission S308 Fish and Game.
128
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, para 788.
129
Submission S135 Wellington Water Limited, as referenced in Section 42A Report prepared by Pam Guest and Paul
Denton, 12 March 2018, Appendix B, page 60.
130
Submission S92 Linda Katherine Dale and Melis Leonard van de Werken.
131
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, para 803.
132
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, para 882.
133
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, para 882 – 883.
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Schedule A1
We have amended Schedule A1 by setting out, at the beginning, the four
criteria that have been employed in identifying the entries that follow. We have
also corrected the name for Kaitoke Weir.

6.12

Addition of the criteria adds to the proposed Plan’s transparency and on that
basis we agree with Ms Guest’s recommendation that they be included.134
Scope to do so is afforded by Dairy NZ and Fonterra’s submission.135 The
correction to the entry for Kaitoke Weir is a matter we were alerted to by
Wellington Water.136

6.13

The Wellington Recreational Marine Fishers Association requested that
Makara Stream be added to Schedule A1 due to ecosystem and fishery
values.137 Mr Perrie, as reported by Ms Guest, concluded that Makara Stream
did not meet any of the relevant criteria.138 We have therefore not met the relief
sought.

6.14

6.15

Schedule A2
We have not made any changes to the entries in Schedule A2. As with
Schedule A1 above, however, we set out, at the beginning, the two criteria that
have been employed in identifying the entries that follow. In doing so, we rely
on the same scope afforded us as above (refer to paragraph 6.11 above).
Schedule A3
As with Schedules A1 and A2, we have set out at the beginning of Schedule
A3 the three criteria employed in identifying the entries that follow, relying
once again on the scope referred to in paragraph 6.11 above.

6.16

We have also made corrections to the names of some wetland entries.139
Pauatahanui Inlet – Tidal Flats appears in both Schedule A3 and F3; an error
corrected through its deletion from the latter.140

6.17

Finally, the Taupō Swamp Complex has been added as a new entry. QEII Trust
sought the relocation of the Taupō Swamp Complex from Schedule F3
(significant natural wetlands), to Schedule A3.141 Ms Guest recommended, and
we accept, its addition on the basis of an evaluation against the relevant criteria
by Dr Crisp and on the grounds that it meets the criteria for representativeness
and rarity.142 It has been subsequently deleted from Schedule F3.

6.18

Ian Jensen submitted that, in his view, there were mapping anomalies with
respect to the Te Hapua wetland complexes identified in Schedules A3 and

134

Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, para 779.
Submission S316 Dairy NZ and Fonterra Co-operative Group Limited.
136
Submission S135 Wellington Water Limited and Section 42A Report prepared by Pam Guest and Paul Denton, 12
March 2018, paras 797 – 799.
137
Submission S32 Wellington Recreational Marine Fishers Association.
138
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, para 796.
139
Submission S33 Porirua Harbour and Catchment Community Trust and Section 42A Report prepared by Pam Guest
and Paul Denton, 12 March 2018, paras 800 – 801, 817.
140
Submission S163 Porirua City Council and Section 42A Report prepared by Pam Guest and Paul Denton, 12 March
2018, paras 808 - 809, 818.
141
Submission S157 Queen Elizabeth II National Trust.
142
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 814 – 816, 818.
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F3.143 Ms Guest notes there are no detailed boundary delineations for the Te
Hapua wetland unlike the Kāpiti District Plan. As we have acknowledged
previously this does create some uncertainty for plan users and decision makers
as to the extent of the resource to be protected. In the absence of an approved
wetland management plan, the identification of the boundaries for the wetlands
and the extent as to which development can occur are matters that need to be
resolved at the resource consent stage.144
6.19

6.20

The WRMFA requested that reference to ‘saltmarshes’ in Appendix F3 be
replaced with ‘intertidal zone’ to conform with the nomenclature used in the
NZCPS.145 Ms Guest noted that both terms are used in the NZCPS and
concluded that ‘saltmarsh’ is a more appropriate term in the circumstances.146
We agree.
Schedule F and Maps 13 to 19
Schedule F is divided into 12 sub-schedules, ten of which, together with
associated maps, identify rivers, streams, lakes, wetlands, and portions of the
CMA, that are significant in ecological or biodiversity terms, or that are host to
significant habitat for inanga, indigenous birds or aquatic plant communities.

6.21

The other two sub-schedules set out known spawning and migration times for
indigenous species (Schedule F1a) and the required contents of wetland
restoration management plans (Schedule F3a). We have not made any changes
to Schedule F1a. Changes that we have made to Schedule F3a, and the
reasons for them, are set out in paragraphs 6.31 to 6.34 below.

6.22

With respect, then, to submissions on the ten sub-schedules in Schedule F and
the associated maps, they generally sought either additions, deletions or
amendments to listings, or other changes, including:

6.23

(a)

making it clear in the preambles to sub-schedules what criteria were
used to include entries;

(b)

restructuring the sub-schedules into whaitua chapters;

(c)

otherwise altering the preambles to sub-schedules;

(d)

clarifying the relationship between the sub-schedules within Schedule
F and Schedule I; and

(e)

correcting specific entries in the sub-schedules.

With respect to requests for additions, deletions or amendments to listings, all
submissions, with the exception of two requests, have been rejected. Our
reason for doing so is that, with the exemption of two instances, the Panel was
not presented with any evidence to contrast with the technical evidence and

143

Submission S176 Ian Jensen.
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, para 790.
145
Submission S32 Wellington Recreational Marine Fishers Assn.
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Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, para 807.
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opinions of the Council’s experts, Mr Perrie, Dr Crisp and Dr McArthur.147 In
their evidence, the Council’s experts assessed each request and explained why
the submissions should not be accepted. We adopt their recommendations that
the listing in the relevant sub-schedules remain unaltered.
6.24

As signalled, there are two exceptions to this general finding. We have deleted
the entry for the Rerewhakaaitu Rivermouth from the list of identified
significant natural wetlands in Schedule F3, and we have added
Kohangapiripiri and Kohangatera Lakes estuaries into the list of sites with
significant indigenous biodiversity values in the CMA in Schedule F4. Dr
Crisp recommended the deletion of the former,148 on the grounds that there was
no wetland present at the river mouth, and on the basis of a request by the
Council.149 Ms Guest recommended the addition of the lake estuaries on the
basis of advice from Dr Oliver,150 and prompted by a submission from the
Wellington Recreational Marine Fishers Association.151 We are comfortable
adopting this recommendation as the estuaries are in any case identified in
Schedule A2.

6.25

As indicated above, there were also two exceptions to our general observation
that technical evidence was not presented supporting changes to the subschedules. Firstly, WIAL relied on the evidence of Dr Thompson in requesting
the removal of Schedule F2c sites located adjacent to Wellington Airport,
including both Lyall and Evans Bays.152 Mr Thompson was of the view that the
sites are highly modified and that their removal would have a negligible effect
on indigenous birds.153 Upon review, Dr McArthur concluded that no new
evidence had been presented to refute the scientific basis for their inclusion.154
We accept his opinion, and Ms Guest’s recommendation that the sites be
retained.155 In doing so, we also acknowledge Ms Guest’s observations
regarding the appropriateness of the proposed Plan’s consenting pathway in
such situations.156

6.26

Secondly, WCC relied on the evidence of Ms Emeny in expressing concern
over the incomplete nature of Schedule F2c, given its inclusion of areas within
highly urbanised parts of the coastline, but not unmodified areas.157 Ms Emeny
sought the addition of New Zealand banded dotterel breeding sites on the south
coast.158 While Ms Guest and Dr McArthur acknowledged the incomplete

147
Technical evidence from Alton Perrie, 7 March 2018, Dr Philippa Crisp, March 2018 and Feedback on submissions
received regarding the selection of sites of significance for indigenous birds listed in Wellington’s proposed Natural
Resources Plan, Dr Nikki McArthur, undated.
148
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 907 – 909.
149
Submission S133 Greater Wellington Regional Council.
150
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 934 – 936.
151
Submission S32 Wellington Recreational Marine Fishers Association.
152
Submission S282 Wellington International Airport Limited.
153
Evidence from Dr David Thompson, 27 March 2018, para 4.3.
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Feedback on submissions received regarding the selection of sites of significance for indigenous birds listed in
Wellington’s proposed Natural Resources Plan, Dr Nikki McArthur, undated.
155
Right of Reply by Pam Guest, 16 July 2018, paras 470 – 474.
156
Right of Reply by Pam Guest, 16 July 2018, para 472.
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Submission S286 Wellington City Council.
158
Evidence from Myfanwy Emeny, 26 March 2018.
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nature of Schedule F2c, they opined that it was not possible to add additional
(unspecified) sites without recourse to a Schedule 1 process.159 We agree.
6.27

There were also two generic requests made with respect to the sub-schedules in
Schedule F. Firstly, Forest and Bird sought that Schedules F4 and F5 be
extended to include sites within the coastal environment.160 We agree with Ms
Guest’s opinion that a change of this nature would fall outside the Council’s
jurisdiction (as restricted by statute and the ambit of RPS Policy 61) and that,
even if such a change were justified, the submitter failed to identify any
particular sites for inclusion.161

6.28

Secondly, Wellington Water sought the deletion of piped streams from
Schedule F.162 We agree with Ms Guest that water bodies identified in the subschedules are those that have significant value, regardless of whether parts are
piped or not, and we have not met the relief sought on that basis.163

6.29

With respect to the other changes to the sub-schedules that were requested by
submitters, as summarised in paragraph 6.22 above, we have:
(a)

not included additional criteria for listing in the preambles to the subschedules, for the reasons Ms Guest outlined,164 essentially that those
criteria are already set out in Table 16 of the RPS;

(b)

not restructured the sub-schedules to align with the whaitua chapters,
for the reasons Ms Guest outlined,165 in essence that the whaitua
process is a work in progress;

(c)

made a minor alteration to the preamble to Schedule F to make it clear
that it is those listed ecosystems and habitats that meet the criteria set
out in Policy 23 of the RPS, as recommended by Ms Guest166 and in
response to the submission from GBC Winstone;167

(d)

not made any changes as a result of a conflict that was perceived by
some submitters168 with respect to Schedule F (indigenous
ecosystems) and Schedule I (trout habitat), relying on Ms Guest and
Mr Perrie’s evidence;169 and

(e)

corrected specific sub-schedule titles and individual entries, and also
referenced co-ordinates for unnamed streams, as advised by Ms Guest,

159

Right of Reply by Pam Guest, 16 July 2018, paras 475 – 476.
Submission S353 Royal Forest and Bird Protection Society.
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 937 - 939
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Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 836 – 837.
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relying on the scope provided in various submissions, as summarised
in her section 42A report170 and right of reply.171
6.30

6.31

Changes to the listings in Schedule F have resulted in consequential
amendments to Maps 13 to 19. In addition, and as a consequence of the
changes in paragraph 6.29(e) above, reference coordinates have been added to
the maps.
Schedule F3a
The role of wetland restoration management plans is critical; both as a
determinant of resource consent status for activities undertaken in accordance
with it, and as a non-regulatory method. We have retained Schedule F3a which
sets out the required contents of a restoration management plan, albeit with a
minor amendment to add the word ‘wetland’ with respect to all references to
such plans. This is a consequential amendment that we have made in line with
changes to Policy P43 (refer to paragraphs 3.55 and 3.56 above). Similarly, we
have also altered the definition for such plans to include the word ‘wetland’
(refer to paragraph 7.11 below).

6.32

Submitters sought four alternatives to the changes we have adopted. Federated
Farmers sought the schedule’s deletion, on the grounds that farm plans
generally cover wetland restoration where it is relevant to the property
concerned, and that farm plans are useful and effective without being subject to
an approval process.172 The WRMFA requested the addition of a new section
requiring consideration of additional matters, such as sea level changes and
predictions and river flow channels.173 PCC requested that the role of
approving such plans should rest with the Council’s Chief Executive Officer.174
Waa Rata requested the removal of any process for approval.

6.33

We agree with Ms Guest’s reason for recommending the rejection of these
requests.175 Restoration management plans are rightly centred on the wetland
concerned, and enable careful consideration of all relevant matters. On the
other hand, an exhaustive list of potentially applicable (but often irrelevant)
matters would not be practicable or useful.

6.34

With respect to the approval process, we agree with Ms Guest that no changes
are warranted. Council titles change over time; the reference to ‘the Council’ as
approver ensures the provision will not date. The effect of the reference to
plans in the rules is to exempt activities that are undertaken in accordance with
those plans. It is not therefore an extra process under the RMA; activities are
either exempt or go through a consent path.
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Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 377, 840 – 841 and 917 – 923.
Right of Reply by Pam Guest, 16 July 2018, paras 379 – 386.
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Schedule G
Schedule G is a vehicle for implementing Policies P32 and P41 (and
associated rules), which at the end of their mitigation hierarchies, provide for
the mitigation and offsetting of residual adverse effects. As notified, Schedule
G covered both mitigation and offsetting. In her section 42A report, Ms Guest,
on the basis of advice from Dr Steer, recommended the splitting of Schedule G
into two parts, to provide greater clarity.176

6.36

Schedule G was the subject of considerable support from submitters, who
nonetheless sought changes to it to clarify the distinction between mitigation
and offsetting.177 The officers’ proposal to split Schedule G was the subject of
two pre-hearing meetings and drew considerable support from submitters on
that basis.178 Notwithstanding that, concerns regarding the detailed wording of
the schedule were raised in evidence by Ms Allan, Ms Wratt, Ms Foster, Mr
Fuller and Mr Edwards and the legal submissions of Mr Anderson.179 The
result was further amendments to Schedule G2 to address the concerns
raised.180

6.37

We adopt the wording recommended by Ms Guest that has emerged from these
discussions. Schedules G1 and G2 are critical to the implementation of
Policies P32 and P41 and, as amended, provide the most efficient and
effective means for achieving that.

6.38

Schedule I and Map 22
Schedule I and Map 22 identify important trout fishery rivers and spawning
waters. They give effect to Objective O30, and Policy P105 as notified. With
Policy P105 now deleted, Schedule I and Map 22 still give effect to Policies
P31 and P34.

6.39

We have retained Schedule I and Map 22, while more clearly splitting the
schedule into two parts; namely Part A (important trout fishery rivers), and Part
B (important trout spawning locations). We have added eight additional
streams and rivers and deleted four others from Part A. We have also relocated
one stream (Plateau Stream) under the river of which it forms a tributary (Ōtaki
River), deleted four streams and rivers, and corrected the name of one other
entry (Whakatikei River), in Part B. Finally, we have added a note at the
beginning of the schedule to the effect that Schedule I only applies to
tributaries that are specifically listed.

6.40

Splitting the schedule into two parts provides further clarity and certainty.181
Fish and Game sought the addition of 11 rivers to Schedule I.182 Graham
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Evans sought the addition of Lake Kourarau.183 These requests were reviewed
by Dr Canning against the relevant criteria for inclusion, that were themselves
reviewed by Mr Perrie, with the result that Ms Guest recommended the
addition of eight that met those criteria.184 The scope for correcting the entry
for Whakatikei River comes from a submission by Heather Jean Phillips.185
The addition of the note was prompted by, and falls within the scope of, a
submission by the Wairarapa Regional Irrigation Trust.186 Dr Canning
recommended the removal of the four streams and river based on his reevaluation against the criteria.187 Scope to do this is afforded by Federated
Farmers’ submission, seeking clarification of the criteria and the carrying out
of a reassessment on all Schedule I entries against them.188 Changes to the
listings in Schedule I have resulted in consequential amendments to Map 22.
6.41

Hammond Ltd sought the deletion of Papawai Stream from Schedule I.189 We
note, and accept, the results of Dr Canning’s and Mr Perrie’s review of its
inclusion, and their recommendation that despite some uncertainty, that its
listing in Schedule I should be retained.190

6.42

The submission from Federated Farmers was also opposed to the content of
Schedule I and its potential implications with Rule R97 relating to stock
exclusion. Ms McGruddy, on behalf of Federated Farmers, sought the
establishment of a new process for identification and inclusion to occur as part
of the whaitua work stream.191 We agree with Ms Guest that the interim
approach sought by Federated Farmers would not give effect to the Council’s
obligations under section 7(h) of the RMA nor, in our view, would it properly
implement Objective O30 or Policies P31 and P34.192 The process the
Council has employed in identifying important trout fisheries and habitat
(inclusive of the criteria Dr Canning has developed and applied) is a robust
one. We reject the submitter’s request on that basis.

7.

Changes to Definitions

7.1

183

Relevant Provisions
Here we consider the proposed Plan’s definitions relevant to wetlands and
biodiversity. Of the ten relevant definitions outlined in paragraph 2.32 above,
six drew submissions that require consideration. They are the definitions for
‘natural wetland’, ‘significant natural wetland’, ‘restoration management plan’,
‘biodiversity offset’, ‘natural lake’ and ‘Wairarapa Moana’.
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7.2

The officers’ section 42A report did recommend a change to the definition for
‘outstanding natural wetland’ for administrative reasons.193 However, as the
definition drew only a single submission seeking its deletion,194 there is no
scope for the Panel to make the recommended amendment, which would have
had the effect of capturing wetlands other than those identified in Schedule
A3.

7.3

We have also adopted a new definition for ‘biodiversity mitigation’ for the
reasons outlined below.

7.4

Amendments and reasons
With respect to the definition for ‘natural wetland’, it is a term used in several
objectives as well as in Policies P37 to P41. Therefore, while it is not a term
employed in the rules, it still demands definition. We note that the term as
defined in the proposed Plan differs from that in section 2 of the RMA, by way
of listing exclusions. We observe that this is of benefit to the interpretation and
scope of the proposed Plan’s provisions.

7.5

Submitters either supported the definition as notified195 or sought further
exclusions from it.196 We agree with Ms Guest, who in turn relied in part on the
technical evidence of Dr Crisp, that the requested exclusions would potentially
make it inconsistent with the term as defined in the RMA.197

7.6

Ms Guest did recommend that the definition be altered to delete the words
‘damp gully heads’ from clause (a).198 The effect of this would be to make it
clear that any wetlands that are located within damp gully heads are not
excluded from the definition of natural wetland. However, although we
received evidence from witnesses on this matter (including from Dr Crisp),
there was no submission seeking that relief, and therefore we have no scope for
making such a change.

7.7

We have made only a minor change to the definition for ‘natural wetland’, in
adding the words ‘that is established’ after ‘areas of wetland habitat’ in clause
(b). Ms Guest recommended this, as a means of clarifying that the exclusion
applies only to wetland habitat that has developed after the formation of a
constructed water body.199 This change comes within the scope of the
submission from Fish and Game.200

7.8

With respect to the definition for ‘significant natural wetland’, we have made a
minor administrative change to the second sentence to recast it as a note and to
update the rule number it refers to. We rely on the recourse provided by clause
16(2) of Schedule 1 in making this change.
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7.9

While there were no substantive alterations sought by submitters, some
submitters did raise concerns about the reference to wetlands of greater than
0.1ha in the definition, from which livestock should be excluded under Rule
R98 as notified (now Rule R97). In response, the Panel observes that the
reference served only an administrative function, as it simply notes that
Schedule F3 identifies significant natural wetlands to which Rule R98 as
notified (now Rule R97) applies. It is in and of itself not determinative of
consent status. Nevertheless, we have accepted Mr Loe’s recommendation that
the figure be deleted from the definition for Category 1 surface water body
(and consequently the definition for significant natural wetland).201

7.10

With respect to the definition for ‘restoration management plan’ we have
removed the word ‘required’ from the definition as in practice it is the rules
referred to in the definition that do this. The effect of a reference to such
approved plans in those rules is to exclude the activities undertaken in
accordance with them from consents that would otherwise be required. The
process of plan approval by the Council takes place outside the RMA.

7.11

In accepting Ms Guest’s recommendations,202 we have also added the word
‘wetland’ to the term and corrected the rule references themselves. We rely on
Rangitāne o Wairarapa’s submission203 with respect to the former and clause
16(2) with respect to the latter.

7.12

With respect to the definition for ‘biodiversity offset’, we have retained the
definition, subject to the amendments recommended by Ms Guest.204 These
amendments bring the definition into closer alignment with the Good Practice
Guidance on Biodiversity Offsetting in New Zealand, as requested by the
Environmental Defence Society and the Minister of Conservation.205

7.13

We have rejected the requests by some submitters206 to delete the phrase ‘no
net loss’ from the definition for ‘biodiversity offset’. In our view, Ms Guest
presented a compelling argument that ‘no net loss’ is an integral part of
biodiversity offsetting and should be used in the definition.207

7.14

We have also added a new definition for ‘biodiversity mitigation’, in doing so,
partly accepting the recommendation and reasoning of Ms Guest.208 The
wording of that new definition also draws on the Good Practice Guide. The
addition of a cross-reference to Schedule G responds in part to the evidence
presented by Ms Foster on behalf of Meridian Energy.209 The definition of
‘biodiversity mitigation’ is a relatively simple one, it does not (and does not
need to) repeat the policy or the hierarchy that is contained in Policies P32,
P41 and Schedule G1. The cross-reference to Schedule G1 is a nod to that.
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Section 42A Report prepared by Barry Loe, 9 June 2017, paras 137 and 149.
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 573 and 575.
Submission S279 Rangitāne o Wairarapa Inc.
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Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 457 – 458 and 487.
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Submissions S110 Environmental Defence Society Incorporated and S75 Minister of Conservation respectively.
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207
Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 465 – 467 and Right of Reply
by Pam Guest, 16 July 2018, paras 279 – 280 including footnote 16 on page 94.
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Section 42A Report prepared by Pam Guest and Paul Denton, 12 March 2018, paras 459 – 462.
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Evidence from Christine Foster, 26 March 2018, para 33.
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We note that the term as defined that we have adopted does not reference the
word ‘avoidance’, as was proposed in the section 42A report. We agree with
Ms Foster that this would have been counter-productive to clarify what
mitigation does (or more accurately does not) encompass.210
7.15

With respect to the definition for ‘natural lake’ we have not made any changes.
The only substantive request in submissions was to exclude water bodies which
form part of wetlands.211 We agree with Ms Guest that natural lakes should be
defined as systems in their own right, essentially inclusive of wetland
components or otherwise.212

7.16

With respect to the definition for ‘Wairarapa Moana’, we have altered it to
make reference to ‘water’, in addition to ‘beds’ and to refer to ‘the connections
between the lakes and wetlands and the ecological systems within those areas’.
In doing so, we adopt the recommendation of Ms Guest213 and rely on the
scope provided by Rangitāne o Wairarapa’s submission.214

8.

Conclusion

8.1

For the reasons summarised above, we have adopted a suite of changes to the
provisions relating to wetlands and biodiversity.

8.2

Overall, we find these we find these changes will ensure the proposed Plan
better aligns with the relevant direction from the RPS and Part 2 of the RMA,
and better implement the objectives of the proposed Plan as amended in
Decision Report 4.
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Decision Report 14
Coastal Management

1.

Introduction

1.1

Report outline and approach
This is the fourteenth of 16 decision reports prepared by the Hearing Panel
appointed to hear submissions on, and determine, the PNRP.

1.2

The report addresses the policies and methods relating to coastal management
and the submissions received on those provisions.

1.3

We have structured our discussion on this topic as follows:
(a)

Section 2 summarises key contextual matters, including relevant
provisions and key issues/themes in submissions; and

(b)

Sections 3 - 12 contain our evaluation of key issues and amendments
to provisions, and

(c)

Section 13 contains our conclusion.

1.4

This report should be read in conjunction with Decision Reports 1 and 4. The
former provides context on the approach we have adopted to our decisionmaking and our reporting. Decision Report 4 records our decisions on the
submissions relating to the proposed Plan’s objectives.

1.5

Section 32AA of the RMA is the principal driver for this report. Among other
things, it requires:

1.6

(a)

our evaluation to be focussed on changes to the proposed provisions
arising since the notification of the PNRP and its section 32A reports;

(b)

the provisions to be examined as to whether they are the most
appropriate way to achieve the objectives;

(c)

as part of that examination, that:
(i)

reasonable alternatives within the scope afforded by
submissions on the provisions and corresponding evidence
are considered;

(ii)

the efficiency and effectiveness of the provisions is assessed;

(iii)

the reasons for our decisions are summarised; and

(iv)

our report contains a level of detail commensurate with the
scale and significance of the changes made.

As set out in Decision 1, we have not produced a separate evaluation report
under section 32AA. Rather, where we have adopted the recommendations of
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Council’s section 42A authors, we have adopted their reasoning, unless
expressly stated otherwise. This includes the section 32AA assessment table
attached to the relevant section 42A reports and / or right of reply reports.
Those reports are part of the public record and are available on the GWRC
website. Where our decision differs from the section 42A authors’
recommendations, we have incorporated the section 32AA evaluation into the
body of this report as part of our reasons for amendments, as opposed to
including this is a separate table or appendix.
1.7

We note also that specific objectives were considered at the hearing of these
matters. For the reasons we have given in Decision Reports 1 and 4, however,
our evaluation of those and all other objectives is contained within Decision
Report 4. Both of those Decision Reports should accordingly be read in
conjunction with the below.

1.8

Appendix C contains our summary table of decisions on each submission point
and Appendix D contains the track changed Proposed Natural Resources Plan.

2.

Summary of provisions and key issues

2.1

Outline of matters addressed in this section
In this section, we provide relevant context around which our evaluation is
based. Our discussion includes:

2.2

2.3
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(a)

summary of relevant provisions;

(b)

themes raised in submissions; and

(c)

identification of key issues for our subsequent evaluation.

Relevant Provisions
Coastal Management Objectives
In Decision Report 4, we made several changes to the objectives relevant to
coastal management to enhance the proposed Plan’s implementation of the
RMA’s sustainable management purpose. Those edits included deletion of
some objectives and refinements to others. Forty-three of the 47 objectives in
the proposed Plan (as amended) relate to coastal management. Most of those
objectives span across the Council’s jurisdiction both in the CMA and
elsewhere, though those objectives at Section 3.13 of the proposed Plan are
specific to coastal management.
In our other topic-based Decision Reports, we have generally provided a
summary of the relevant objectives for each topic before discussing
amendments we have adopted to the provisions. However, given that this topic
relates to virtually all of the objectives in the proposed Plan, we have departed
from that approach here for the sake of brevity. Suffice it to say, our evaluation
of the appropriateness of the coastal management policies, rules and other
methods is framed by the need to implement all 43 of the relevant objectives.
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Coastal Policies
There are a number of policies in Sections 4.1-4.9 of the proposed Plan that
relate to coastal management. We have generally provided our assessment of
several of those policies in the other topic-based decisions, and will not
duplicate that assessment here. This report does, however, include our
assessment of the policies in Section 4.10 of the proposed Plan, which are
exclusive to coastal management. These are briefly summarised here for
context.

2.5

Policies P132 – 137 are described as “Primary Coastal Policies” in the
proposed Plan. Policy P132 directs that use and development in the CMA must
have a functional or operational need to locate there and meet certain
locational, spatial and qualitative requirements. The effects of use and
development on recreational values are to be managed under Policy P133,
while Policy P134 directs the minimisation of effects on public open space and
visual amenity.

2.6

Policies P135-P137 are specific to the management of effects on navigation
protection areas, the Hutt Valley aquifer zone in Wellington Harbour, and the
height restriction areas for Wellington International Airport respectively.

2.7

The direction under Policies P138-P142 relates to different structures and areas
where structures require specific management. For example, Policy P138
avoids structures in sites with significant values except in certain
circumstances, while Policy 139 provides direction about seawalls. Policies
P140 and P141 relate to boatsheds and their use and Policy 142 establishes
bespoke direction for the Lambton Harbour Area.

2.8

The proposed Plan’s final nine policies relate to other activities in the CMA,
including:

2.9

(a)

Policies P143 and P144, which promote the avoidance of the
deposition or dumping of various materials in sites of significance
except in certain circumstances;

(b)

Policies P145 and P146, which collectively direct the avoidance of
reclamation, drainage, destruction or introduction or pest plants into
the CMA;

(c)

Policies P147 - P149, which relate to motor vehicle restrictions on the
foreshore, in sites with significant value and at the Titahi Bay fossil
forest; and

(d)

Policies P150 and P151, which manage lighting and noise in the
CMA (both underwater and above).

Coastal Management Rules
The rules we consider in this report are contained in Section 5.7 of the
proposed Plan.
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2.10

This suite of provisions begins with the Coastal Management General
Conditions, which stipulate a range of limits applying to the permitted activity
rules that follow. The matters covered by the conditions include (among
others), limits on the depth and duration of disturbance activities in the CMA,
limits on discharges, requirements for fish passage and inanga spawning areas,
and limits on lighting, glare and noise.

2.11

Rules R149-R151 are enabling of maintenance, repair, additions and
alterations to existing structures in the CMA. Rules R152 and R153 relate to
the demolition of existing structures, and Rules R154-R164 manage new and
replacement structures in the CMA.

2.12

Despite being structures also, seawalls are administered separately to other
structures in the CMA under Rules R165-R167. Similarly, structures in the
Commercial Port Area are the subject to their own provisions; being Rules
R173-R175.

2.13

Rules R168-R172 relate to the alteration, removal, demolition, or replacement
of, or the addition to, heritage structures identified in the proposed Plan.
Boatsheds and swing moorings are the subject of Rules R176-R181. The
occupation of structures in the CMA is managed under Rules R182-R184.

2.14

Rules R185-R187 relate to general surface water and foreshore activities and
the associated use of the CMA. Activities involving disturbance of the CMA
are administered under Rules R188-R195, and controls on the use of motor
vehicles in the CMA are the subject of R196-R199. Dredging activities are
managed by Rules R200-R203, and other destruction, damage or disturbance
activities are considered under Rules R204, R205 and R216.

2.15

Rules R206-R209 relate to deposition of material in the CMA. The dumping
of waste and other material is the subject of Rules R210-R213, and
reclamation and drainage activities in the CMA are the subject of Rules R214R215.

2.16

Finally, Rules R217-R219 relate to the introduction of pest plant species into
the CMA.

2.17

Coastal Management – Other methods and terms
Several other methods and terms in the proposed Plan are relevant to this
report.

2.18

Method M22 outlines the Council’s plan to advocate for integrated
management of the CMA, including engagement with mana whenua and
relevant governance agencies, protection of significant sites, restoration of
natural character and improved public access.

2.19

Schedule U sets out trigger levels for river and stream mouth cutting, which
relate in turn to the proposed Plan’s general disturbance rules.

2.20

Maps 30-51 are also relevant, along with multiple defined terms. These are
discussed in greater detail in report sections 3-12 below.
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Submissions
Similar to other topics, we found that the main groupings that submissions on
coastal management fell into were:
(a)

those in support of a particular provision (or provisions);

(b)

those seeking to amend or delete a provision(s); and

(c)

those recommending the inclusion of new policies, rules or other
methods.

Key matters emerging from the submissions seeking amendments to the
provisions, or inclusion of new provisions, may:
(a)

amendment to the policies and rules to better reflect the uniqueness of
the Lambton Harbour Area and the general expectation that use,
occupation and development will occur there;

(b)

various qualifiers proposed to the coastal policies such that they are
implemented “where appropriate”, “where possible” or similar;

(c)

that the policies and rules need to be more enabling of the operation,
maintenance, development and upgrade of RSI in the CMA;

(d)

changes to the provisions and maps relating to navigation protection
areas, airport height controls and the Hutt Valley aquifer zone for
enhance accuracy and clarity;

(e)

clarification that the proposed policy direction for seawalls relates to
both new and existing structures;

(f)

increased regulatory stringency for coastal activities within sites in
Schedules A to F, such that all activities are non-complying;

(g)

various amendments to the general coastal management conditions in
Section 5.7.2 of the proposed Plan;

(h)

amendments to the rules for boatsheds and swing moorings for clarity
and reduced stringency, including non-notification provisions for
some activities requiring resource consent;

(i)

amendments to the general rules for structures in the CMA, including
added clarification about the applicable activity status where
conditions are not met;

(j)

deletion of references to Schedule K in the coastal rules, conditions
and matters of control / discretion;

(k)

amendments to provide greater certainty about rules managing the
introduction of pest plant species in the CMA;
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(l)

amendments to the Plan framework for managing effects of activities
on the Cook Strait Cables;

(m)

amendments to the disturbance, deposition, drainage, dumping and
damage provisions to be more enabling of certain activities;

(n)

amendments to the rules relating to motor vehicle access in the CMA,
with some seeking greater stringency and others seeking greater
enablement of some activities; and

(o)

amendments to various defined terms of relevance to this report, such
as “commercial port area”, “port-related activities”, “Lambton
Harbour Area”, “temporary structure” and “noise sensitive activities”
among others.

Some of these matters feature more predominantly than others in our
evaluation below, but we record that all submissions on the coastal
management provisions have been subject to analysis in our deliberations.
More detailed descriptions the submissions and key issues can be found in Mr
Denton and Mr Blackman’s section 42A reports.
Outline of Key Issues
We have organised our evaluation below to focus on the following issues in
turn:
(a)

primary coastal policies and associated provisions (section 3);

(b)

seawalls (section 4);

(c)

boatsheds (section 5);

(d)

other structures (section 6);

(e)

occupation (section 7);

(f)

deposition, dumping, destruction, drainage, reclamation and other
general activities (section 8);

(g)

pest plants (section 9);

(h)

motor vehicles (section 10);

(i)

noise and lighting (section 11); and

(j)

amendments to other provisions (section 12).

2.25

Within the context of these sections, we briefly discuss other discrete matters,
namely the reasons for amending certain related definitions.

2.26

Before we set that evaluation out, however, we deal briefly here with a broadbrush submission from Rangitāne o Wairarapa on Section 5.7 of the proposed
Plan. This submission sought to amend any coastal rule that does not require
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discretionary or non-complying activity status for activities within sites in
Schedules A to F to be amended such that one of those categories be applied
(as opposed to a lesser activity status such as permitted, controlled or restricted
discretionary).
2.27

We have not accepted that ‘blanket’ submission, primarily owing to a lack of
policy direction for that approach and a lack of compelling evidence or cost /
benefit analyses to justify otherwise. Except where we express differently in
the sections below, we generally agree with the assessment of this broad
submission from Mr Denton in his right of reply.1

2.28

We have discussed the substance of each rule on a provision-by-provision basis
below, and for the reasons we express, we consider the rules (as we have
amended) are the most appropriate for implementing the proposed policies.

3.

Primary coastal policies and associated provisions

3.1

Relevant provisions
In this report section, we consider Policies P132 – P137 and the associated
provisions summarised below.

3.2

Policy P132 is the first of the principal coastal policies. It plays a direct
implementation role for Objective O53 and requires use and development in
the CMA to have a functional need, or operational requirement for locating
there. It also directs that these activities will use the minimum area necessary,
be available for public use where appropriate, enable removal of redundant
structures and co-locate with other use and development where appropriate.

3.3

Policy 133 performs several roles. It directs the management of use and
development in the CMA on recreational values, and it provides for diverse
recreational opportunities while avoiding conflicts and safety issues.

3.4

Under Policy P134, the Council outlines the measures to be adopted for
minimising adverse effects of new use and development on public open space
and visual amenity viewed within, to and from the CMA. These measures
include cross boundary considerations with relevant District Plan provisions,
managing scale, location density and design of development to be compatible
with the environment and taking account of future needs for public open space
in the CMA.

3.5

Policies P135-P137 are of a more specialised nature, and respectively set out
the PNRP’s direction to provide for safe passage of vessels in navigation
protection areas, manage effects on the Hutt Valley Aquifer and protect
Wellington and Kāpiti Coast Airports through height restrictions on buildings.

3.6

These six policies are implemented by multiple rules and other methods
throughout the coastal management sections of the proposed Plan; however,
many of those rules and methods are also relevant to other topics. While we
have generally assessed those provisions in subsequent parts of this report, we

1

Right of Reply, Paul Denton (18 July 2018), p51.-.58, Table A.
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record here that the appropriateness of those provisions will also relate to
Policies P132-P137 in many cases. The following maps, method and defined
terms have been discussed in this section, given their more direct relationship
with the primary coastal policies.
3.7

Maps 30, 32-34 and 49-51 are also considered here. In summary:
(a)

Map 30 spatially defines the Hutt Valley Aquifer Zone in Wellington
Harbour;

(b)

Maps 32-34 spatially define the Commercial Port Area in Lambton
Harbour, Burnham Wharf and Seaview, the Lambton Harbour Area
and the Port Noise control line;

(c)

Map 49 defines the navigation protection areas in Wellington
Harbour; and

(d)

Maps 50 and 51 define the protection surfaces/height control areas
for the Wellington and Kāpiti Airports (respectively).

3.8

Method M22 is also relevant to this report section. It signals that the Council
will advocate for the integrated management of the CMA including through
engagement with tangata whenua and other stakeholder agencies. The method
aims to foster good communication and sharing, protection of sites with
significant biodiversity values, the restoration of natural character and
improved public access to the CMA.

3.9

We also consider the defined terms “Commercial port area,” and “Portrelated activities” here.

3.10

3.11

3.12

2

Amendments and reasons
Of the policies we consider in this report section, we have adopted
amendments to Policies P132 and P134, and retained the balance of the
policies as notified. We have also amended Maps 30, 32, 49, 50, 51, and the
definitions for “Commercial Port Area” and “port related activities”. We have
retained the balance of the provisions as notified.
Policies P132-P137 and Maps 30, 49, 50 and 51
We have made one substantive amendment to Policy P132 to accept the
submission from CentrePort. Namely, we have added a new clause (c) to
clarify that use and development is anticipated in the Lambton Harbour Area,
and to ensure there is no unintended conflict between the direction in Policies
P132 and P142. We share Mr Daysh’s view that this is a simple clarification
that will avoid potential confusion for plan users in the future.2
For completeness, we note that we have consequentially amended the policy
also to clarify that matters (e)-(h) are not applicable to use and development in

Evidence of Lindsay Daysh for S121 CentrePort Ltd (18 May 2018) para 64.-.68.
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the Lambton Harbour Area. Without this edit, the policy direction under Policy
P132 would not align with the direction under Policy P142.
3.13

Both amendments, in our view, better implement the aim of Objective O57
which is to ensure that use and development in the Lambton Harbour Area is
compatible with its surroundings and the Wellington Central City area. That
outcome, we observe, is distinct from the outcome expressed under Objective
O53 for all other use and development in the CMA, and which has a more
direct relationship with Policy P132. We note also that, as outlined in Decision
Report 4, we have amended Objective O53 to make a similar clarification that
the outcome for the Lambton Harbour Area is distinct from other use and
development in the CMA outside that area, and as such these amendments to
Policy P132 are entirely consistent with that expressed aim in altered Objective
O53.

3.14

We have retained Policy P133 as notified for the reasons expressed by Mr
Denton.3 We share Mr Denton’s view that deletion of the policy or the addition
of various qualifiers would fail to implement Objective O55, and in turn the
relevant higher order direction from NZCPS Objective 4 and Policy 18.

3.15

We have amended clause (b) under Policy P134 by adding at the end of the
clause “and the functional needs, operational requirements and locational
constraints of the Commercial Port Area and the Wellington International
Airport.” In this respect, we accept in part the submission from WIAL and the
further submission from CentrePort seeking amendment to the policy. We
agree with the evidence of Messrs Daysh4 and Kyle5, and the submissions from
Mr Beatson6 that some reconciliation is required in the policy framework to
enable an appropriate consenting pathway for RSI in the CMA. We agree with
Mr Kyle in particular that consideration of the scale, location, density and
design of infrastructure development in terms of its compatibility with natural
values should not be undertaken in the absence of consideration about
functional needs, and operational and locational requirements of such
development.

3.16

While we note that the scope afforded by the WIAL submission enables all RSI
to be addressed under the policy, we are reluctant to make that additional
alteration given the lack of evidence from other infrastructure providers. In
contrast, the evidence from WIAL and CentrePort was compelling for the
airport and port to be ‘singled out’ under the policy, and we have amended the
policy accordingly.

3.17

We have not accepted the alternatives sought by other submissions on Policy
P134 for the reasons expressed by Mr Denton in his section 42A report.7

3.18

Policy 135 and Map 49 work in conjunction with one another and so we have
considered them together. We observe that there were no submissions seeking

3

Section 42A Report, Paul Denton (30 April 2018) para 433 - 438.
Evidence of Lindsay Daysh for CentrePort (18 May 2018) para 77 - 79.
5
Evidence of John Kyle for WIAL (18 May 2018) para 4.24 - 4.29.
6
Legal submissions of Andrew Beatson for CentrePort (5 June 2018) para 13 - 20.
7
Section 42A Report, Paul Denton (30 April 2018) para 445 - 455.
4
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amendment to Policy P135 and so we take our evaluation no further than to say
the provision is retained as notified. Map 49 has been amended to accept in
part the submission from CentrePort for the reasons expressed by Mr Denton.8
This alteration will mean that the navigation protection areas in Wellington
Harbour are correctly defined. We share Mr Denton’s view that Policy P49 will
be made more effective if the map is more accurate and more legible.
3.19

We have also considered Policy P136 and Map 30 together given their
relationship. As with the previous provisions assessed immediately above, we
have retained the policy and altered the map for the reasons expressed by Mr
Denton.9 We agree with Mr Denton that the information presented in Dr
Kneebone’s evidence for CentrePort is to a greater level of detail and accuracy
for the Hutt Valley Aquifer Zone in Wellington Harbour than the information
underpinning Map 30 as notified, and have adopted her evidence10 accordingly.
CentrePort’s submission is accepted in part as a result.

3.20

Policy P137’s relationship with Maps 50-51 has given us cause to consider
these provisions collectively as well. Once again, we have adopted Mr
Denton’s recommended retention of the notified policy and amendments to the
maps for the reasons he has given.11 We note his observation that the omission
of detailed height information on the notified Maps showing the protection
surfaces / height control areas for the Wellington and Kāpiti Airports was an
inadvertent error and agree that the Maps should be amended to correct this
error for the sake of clarity and the effective implementation of Policy P137 as
sought by CentrePort. We also accept the minor change to the wording of
Kāpiti Coast Airport on the maps as sought by Kāpiti Coast Airport.

3.21

3.22

Maps 32, 33 and 34
We have not accepted the three submissions on Map 32 for the reasons given
by Mr Denton.12 We share his view that the notified map is appropriate and
well-aligned with the corresponding rules that refer to it. For completeness,
reference should also be made to Decision Report 16, which addresses a
related submission from CentrePort seeking a dual “zoning” of the Commercial
Port Area and the Lambton Harbour Area (Northern Zone) over the Waterloo
and Inter-island wharves.
In deliberating on the submissions and evidence presented on this matter, we
have observed that the map projections for the various areas shown on Map 32
could be clearer. In the notified maps, the use of colour and transparency for
the Lambton Harbour Area (Northern Zone) creates confusion as to whether
that zone is indeed part of the wider Lambton Harbour Area or a standalone
area. We understand it is the former, and so the map has been edited to now
show the Northern Zone as cross-hatched. As is evident on the amended map,

8
Right of Reply, Paul Denton (18 July 2018) para 63 - 68 and Appendix A, p49 - 50, Supplementary Right of Reply (7
August 2018) para 10 - 14.
9
Section 42A Report, Paul Denton (30 April 2018) para 532, and Right of Reply, Paul Denton (18 July 2018) para 89 98 and Appendix A, p48 - 49.
10
Evidence of Penny Kneebone (28 May 2018), para 10 - 27.
11
Section 42A Report, Paul Denton (30 April 2018) para 533 - 539, 581 - 583, 577 - 580 and Appendix A, p.49, and
Supplementary Right of Reply, Paul Denton (7 August 2018), para 15 - 25.
12
Section 42A Report, Paul Denton (30 April 2018) para 340 - 343.
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the orange notation used for the wider Lambton Harbour Area does in fact
extend into the Northern Zone, and this refinement more clearly shows that
relationship.
3.23

3.24

3.25

No submissions were received on Maps 33 and 34 and accordingly, the maps
are retained as notified.
Method M22
For the reasons expressed by Mr Blackman in his section 42A report, we have
made no changes to Method M22.13
Definitions of Commercial Port Area and Port-related activity
We have accepted the submissions from CentrePort and KiwiRail seeking the
deletion of the words in brackets “unless otherwise specified” in the definition
of Commercial Port Area. We adopt Mr Denton’s assessment in this respect14
and note also Mr Daysh’s support15 for the amendment.

3.26

We have also amended the definition of Port-related Activities to accept in
part the relief of CentrePort. Namely, we have included the words “other
structures” after the word “building” for the reasons given by Mr Daysh.16 We
have not, however, accepted the additional relief sought by CentrePort to delete
the last sentence in definition. We find the additional words provides useful
clarity as to what is not included in the definition and it safeguards
CentrePort’s operations in terms of reverse sensitivity regarding noise from
non-port related activities.

4.

Seawalls

4.1

Relevant provisions
This is the first of three sections in this decision report dedicated to the PNRP
coastal management provisions relating to structures. The provisions we
consider here are Policy P139, and Rules R165-R167.

4.2

4.3

Policy P139 describes new seawalls as inappropriate except where required to
protect RSI and other existing infrastructure (including upgrades) and where:
(a)

there is no reasonable or practicable alternative;

(b)

the wall is designed and certified by a qualified engineer; and

(c)

it incorporates soft engineering where appropriate.

Three rules are specific to seawalls. Rule R165 enables additions and
alterations to existing seawalls and associated use, occupation, disturbance,
deposition, discharges and diversions as a controlled activity subject to meeting
certain conditions.

13

Section 42A Report, Tim Blackman (30 April 2018) para 746 - 750.
Section 42A Report, Paul Denton (30 April 2018) para 295 - 299, and Appendix A, p.1 - 2.
15
Evidence of Lindsay Daysh for CentrePort (18 May 2018) para 10.
16
Evidence of Lindsay Daysh for CentrePort (18 May 2018) para 16 and 19.
14
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4.4

Where the additions or alterations do not meet the controlled activity standards
and they are additions or alterations to seawalls located outside any area
identified in Schedule C, F4, F5 or J, they are assessed as a discretionary
activity under Rule R166. New seawalls are also assessed under Rule R166
where located outside those scheduled sites.

4.5

Where any new seawall or additions and alterations to existing seawalls are in
the scheduled sites listed above, they are assessed as a non-complying activity
under Rule R167.

4.6

Amendments and reasons
For the reasons outlined below, we have amended Policy P139 and Rule R165,
retained Rules R166 and R167, and created a new definition for the term
“seawall”.

4.7

We have adopted several amendments to Policy P139. Firstly, we have added
“additions, alterations or replacements of existing seawalls” to the policy
consistent with the scope for general structures in Policy P138. We accept the
submissions from WCC and HCC accordingly, for the reasons expressed by Mr
Lewandowski in his evidence.17 We share his view that the policy direction for
seawalls should not be limited to new structures, and that the PNRP should
signal that existing seawalls and their modification (such as additions and
alterations) and their removal are appropriate in some circumstances.

4.8

We have also accepted in part the submissions from Coastal Ratepayers United
and Crozier and Allin by adding a new clause (c) such that the policy signals
that seawalls may be appropriate for the purposes of protecting “significant
existing development”. We agree that there is a clear expectation in NZCPS
Policy 27 that hard engineering structures may be appropriate – or indeed the
only practicable option – for the purposes of protecting significant existing
development.

4.9

Relatedly, PNRP Objective O21 seeks that the risk to people, communities and
infrastructure from natural hazards and the effects of climate change are
acceptable. That aim may be dependent upon seawalls and other engineering
solutions, and we find the objective will be better implemented if Policy P139
is amended to reflect that. Similarly, we believe the distinction should be made
in the policy so plan users and decision-makers have clarity about the
“appropriateness” of seawalls as a form of use and development in a high
hazard area for the purposes of Objective O22.

4.10

In addition to those natural hazard objectives, we record also that we have
satisfied ourselves that the policy amendment is appropriate for implementing
Objectives O17 and O56 dealing with natural character and coastal
management respectively.

4.11

We have not accepted the amendment to (now) clause (e) of Policy P139
recommended by Mr Denton in his section 42A report. We observe that the

17

Evidence of Maciej Lewandowski for WCC (5 June 2018) para 63.
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role of the clause is to ensure hazard management efficacy through certification
by a qualified engineer – it is not the role of the engineer, in our view, to
certify that the design of a seawall minimises adverse effects on the coastal
environment.
4.12

Apart from the submissions we have accepted above and our decision not to
adopt Mr Denton’s proposed amendment, we adopt Mr Denton’s reasons for
not accepting the alternatives sought by other submitters.18

4.13

Related to our consideration of Policy P139 and the rules that implement it, we
have added a new definition of “seawall” as sought by WCC, NZTA, HCC /
UHCC. We have adopted the wording proposed in the Joint Witness Statement
generated in response to Minute 54 for the reasons expressed therein by Ms
Legarth, Mr Denton and Mr le Marquand.19 We agree the proposed Plan’s
future application will be made clearer as a result of the new definition.

4.14

Turning to the rules, we firstly note that we have retained R166 and R167 as
notified for the reasons expressed by Mr Denton in his section 42A report.20

4.15

The amendments we have adopted to Rule R165 include addition of
“replacement” to the addition & alteration activities under the rule and the
deletion of Schedule K in Matter of Control 4. The former is a Clause 16
clarification such that the scope of Rules 165, 166 and 167 is consistent. The
latter is a change we have adopted to this and other rules in this chapter to
coincide with the deletion of Objective O37, Policy P51 and Schedule K.

4.16

We have not accepted the alternatives to Rules 165, 166 and 167 proposed by
other submitters for the reasons given by Mr Denton.21

5.

Boatsheds

5.1

Relevant provisions
Here, we focus on Policies P140 and 141, Rules R176-R181 and Maps 31 and
36-41.

5.2

We note that many of these provisions either had no submissions, or only had
submissions in support. To this end, we have not provided any detailed
consideration of Policy P140 or P141, Rules R176-R179 or Maps 36-41 and
they are all retained as notified.

5.3

Rule 180 permits new swing moorings and associated occupation, disturbance,
deposition and discharges inside mooring areas shown on Maps 36-41 where
the general coastal management conditions and other conditions are met.
Where proposed outside of those mooring areas, new swing moorings are noncomplying under Rule R181.

18

Section 42A Report, Paul Denton (30 April 2018) para 779 - 793 and 798 - 805.
Joint Witness Statement “Minute #54 Memorandum Directing Conferencing – Coastal Management” (4 September
2018), para 6 and Attachment 4, p.1 - 2.
20
Section 42A Report, Paul Denton (30 April 2018) para 779 - 793 and 798 - 805.
21
Section 42A Report, Paul Denton (30 April 2018) para 828 - 847 and Right of Reply (18 July 2018) para 191-194.
19

525

Proposed Natural Resources Plan

5.4

5.5

Decision 14 – Coastal Management

Map 31 identifies Boatshed Areas, which in turn are related to the
management of boatsheds as directed by Policy P140.
Amendments and reasons
In summary, we have amended Rules R180 and R181 and the title of Map 31.

5.6

Firstly, we have accepted submission of Philip Walker to delete the word
“new” in Rule R180 and the title of the rule for the reasons given by Mr
Denton.22 We agree that the deletion will make the rule more efficient by also
applying to renewals of existing moorings, which we believe should be
permitted provided they meet the relevant permitted activity conditions in the
same way new moorings would be managed.

5.7

We have also amended the notification clause under Rule R181 for the reasons
given by Mr Denton.23 Agree that mandatory notification of applications under
the rule is not justified and that the rule will be more efficiently implemented if
future applications are processed on a non-notified basis. The submissions
from Royal Port Nicholson Yacht Club, Wellington Volunteer Coast Guard,
Lowry Bay Yacht Club, Mana Cruising Club, Mana Coast Guard, Wellington
Policy Maritime Unit, and Gwyneth Stuart are accepted accordingly.

5.8

The title of Map 31 has been amended from “Boatshed Areas” to “Boatshed
Management Areas” as sought by PCC for the reasons given by Mr Denton.24
This minor editorial change better aligns with the wording of Policy P140,
which will enhance the effective future application of the proposed Plan.

6.

Other structures

6.1

Relevant Provisions
The provisions we consider here include the balance of policies, rules and other
methods relating to structures in the CMA. These provisions include Policies
P138, P142, Rules R149-R164 and R173-R175, general condition (m),
definitions of “Lambton Harbour Area” and “temporary structure”.

6.2

While Rules R168-172 are also contained within this part of the proposed
Plan, we have evaluated those rules in Decision Report 16, which relates to
Historic Heritage.

6.3

Policy P138 includes the main policy direction for structures in sites identified
in Schedules C, F or J. In summary, the thrust of this policy is that new,
replacement or modified structures in these sites are to be avoided except
where it provides protection to a scheduled site, relates to RSI, or is for
educational, scientific, research, or navigational safety purposes.

6.4

Under Policy P142, use and development in the Lambton Harbour Area is
considered appropriate where (among other matters) it provides for a range of
activities, is compatible with the City’s urban form, recognises historic heritage

22

Section 42A Report, Paul Denton (30 April 2018) para 906 - 912 and Appendix A, p.46.
Section 42A Report, Paul Denton (30 April 2018) para 918 - 922 and Appendix A, p.47.
24
Section 42A Report, Paul Denton (30 April 2018) para 882 - 885 and Appendix A, p.48 - 49.
23
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character, does not attract from amenity, enables social and economic benefits
and has regard to cross boundary matters set out in the Wellington District
Plan.
6.5

Rules R149 and R150 permit maintenance and minor additions and alterations
to structures in the CMA provided that identified conditions are met. Where the
conditions are not met for these structures, they are considered under Rule
R151 as a controlled activity, again subject to meeting specified conditions.

6.6

Rule R152 permits the removal of certain structures where specified conditions
are met. Where the conditions are not met, the removal is assessed as a
restricted discretionary activity under Rule R153. A similar hierarchy is
provided for new temporary structures under Rules R154 and R155
(respectively) and for replacement of structures or parts of structures under
Rules R163 and R164.

6.7

Rules R156 and R157 enable new or replacement structures for specific
purposes. The former permits new or replacement navigation aids, while the
latter considers other structures for special purposes as a controlled activity.

6.8

Under Rule R158, structures in airport height restriction areas or navigation
protection areas are assessed as discretionary activities provided specified
conditions are met. Where the conditions are not met, such structures are
prohibited by Rule R159.

6.9

Rule R160 is specific to new structures and motor vehicle disturbance inside
the Cook Strait Cable Protection Zone and inside a mana whenua site of
significance.

6.10

Under Rule R161, new structures outside sites of significance that are not
subject to other rules are assessed as a discretionary activity. Where inside sites
of significance, the structures are assessed as a non-complying activity under
Rule R162.

6.11

Rules R173-R175 are specific to structures in the Commercial Port Area.
Additions and alterations to existing structures are permitted by Rule R173
provided specified conditions are met. Where the conditions are not met, the
additions and alterations are assessed as a controlled activity under Rule R174,
again subject to identified standards. New structures associated with passenger
and cargo handling are permitted by Rule R175 subject to meeting the
specified standards.

6.12

General Condition (m) requires that any structure is designed and maintained
so as not to inhibit any river in the CMA from conveying flood flows and
debris.

6.13

Map 52 is directly relevant to the application of Rule R160. No submissions
were made on the map and it has been retained as notified.
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Amendments and reasons
For the reasons summarised below, we have amended Policies P138 and P142,
Rules R149-R153, R157, R158, R160-R164, and R173-R174, and general
condition (m), and we have retained Rules R154-R156, R159 and R175, and
the definitions for “Lambton Harbour Area” and “temporary structure” as
notified.
Policies P138 and P142
We have adopted two amendments to Policy P138. Firstly, we have added “in
the CMA” as a minor editorial change under Clause 16 RMA to clarify this
policy relates only to coastal management. Secondly, we have accepted
CentrePort’s submission on the Policy for the reasons expressed by Mr
Daysh.25 This involves the addition of the word “locations” in the drafting of
clause (e), and we share Mr Daysh’s view that if there are no other practical
locations available, the policy exceptions should apply.

6.16

We have not accepted the alternatives to Policy P138 proposed by other
submitters as recommended by Mr Denton.26 For example, we agree that the
addition of the “best practicable option” concept in the policy does not
effectively implement the PNRP Objectives, and Objective O56 in particular.
We record also our view that Ms Cooper’s recommended amendments appear
to go beyond the scope of the submission from the Minister of Conservation,
who she presented evidence for. Substantively, we also find the amendments
she proposed go beyond the subject matter of the policy’s intent.

6.17

Turning to Policy P142, we have amended the provisions by accepting the
relief sought by WCC in part. We agree with Mr Lewandowski27 that all
criteria under the policy do not need be achieved in order for the policy
direction to be satisfied, or indeed for Objective O57 to be effectively
implemented.

6.18

We have not accepted the related submission point from WCC that the commas
at the end of each sub-clause should be replaced with semi colons as a method
to indicate the matters under the policy are not conjunctive. While we
understand the reasoning behind that solution, we believe it would result in
confusion for future decision-makers and plan users, primarily because it
would not be consistent with other drafting convention used in the policies, and
because we expect the policy would in fact remain conjunctive in practice
without clarification to the contrary.

6.19

We accept Mr Lewandowski’s reasoning that the policy’s focus is about
considering – on a case by case basis – the extent to which use or development
of a particular nature is appropriate, and the amendment we have adopted best
expresses that function in our view. The drafting makes it clear that the matters
listed are to each be given regard when considering future proposals in the
Lambton Harbour Area.

25

Evidence of Lindsay Daysh for CentrePort (18 May 2018) para 87.
Section 42A Report, Paul Denton (30 April 2018) para 625 - 634.
27
Evidence of Maciej Lewandowski for WCC (18 May 2018) para 47 - 51.
26
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6.20

For completeness, we note that the above described drafting solution we have
adopted has given rise to a consequential amendment to the drafting of clause
(j) under the policy. This is to avoid inherent duplication in the wording of the
policy.

6.21

Regarding the alternatives to Policy P142 sought by other submitters, we adopt
Mr Denton’s recommendations that no further amendments be made for the
reasons he expressed.28 That said, we note that we accept in part the
submission from Site 10 Development Partnership to the extent that the policy
be altered to require that any future development in the Lambton Harbour Area
addresses the relevant provisions of the Wellington District Plan for the portion
of the Area under WCC’s jurisdiction. While this alteration does not include a
wholesale adoption of the District Plan provisions, the approach is aligned with
the Council’s functions under section 30 and has considered the extent to
which there needs to be consistency between the PNRP and the District Plan as
required by the Act.

6.22

Rules 149-151 – Maintenance, repair, additions and alterations to
existing structures
We have adopted three amendments to Rule R149. Firstly, we have amended
condition (f) to resolve uncertainty identified by Powerco about whether
certain utility services are intended to be permitted under the rule. We adopt
the evidence of Mr le Marquand in making this change and find that the
amendment he has recommended will improve the clarity of the rules and in
turn the implementation of the coastal policies.29

6.23

The second amendment also relates to the relief sought by Powerco. The
amendment – being the deletion of condition (g) - relates both to: the cascade
of rules addressing the repair, maintenance, additions and alterations to
structures in the CMA under Rules R149-R167; and the relationship between
those rules and the rules for heritage structures in the CMA (Rules R168R172).

6.24

In the joint witness statement of 4 September 2018, Ms Legarth, Mr Denton
and Mr le Marquand agreed the proposed Plan lacks clarity in these respects;
however, they did not reach a consensus as to the best way to overcome that
issue. We have ultimately favoured Mr le Marquand’s simple deletion of clause
(g) to Ms Legarth’s preference for additional references to heritage schedules.
In our view, Ms Legarth’s proposed changes create duplication that is not
necessary.30

6.25

Related to the deletion of clause (g) and for the same reasons, we have adopted
Mr le Marquand’s additional note at the end of the rule to clarify the rule

28

Section 42A Report, Paul Denton (30 April 2018) para 273 - 281 and 284 - 288.
Evidence of David le Marquand for the Oil Companies and Powerco (18 May 2018) para 6.11 - 6.15.
30
Joint Witness Statement “Minute #54 Memorandum Directing Conferencing – Coastal Management” (4 September
2018), para 10 - 12.
29
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applies to all existing CMA structures except those in Schedules E1-E3, which
are addressed under Rule R168.31
6.26

With these changes adopted, we consider the revised rule will better implement
Policies P12, P13, P132 and P138.

6.27

For completeness, we note that we have replicated the deletion of condition (g)
(or its equivalent provision) across the other rules in the coastal chapter where
it appears, including in Rules R150, R151, R152, R156, R157, R163, R164,
R173 and R174. This is a consequential change made under clause 16 of the
RMA (we refer to it hereafter as the “common Schedule E deletion”). The
amendments will not change the substantive approach of the PNRP that
buildings and structures with scheduled heritage significance will be managed
by rules R168-R172 – while all other buildings and structures are administered
by Rules R149-R167. The changes resolve the ambiguity in the rule cascades
and relationships as identified by Mr le Marquand and will remove
unnecessary duplication and the potential for uncertainty about the rules
applicable.

6.28

Similarly, where the coastal structure rules (excluding R168-R172) contain
matters of control or discretion relating to the effects on scheduled heritage
buildings or structures, we have removed those matters for the same reasons,
with one exception. The exception is in relation to the final matter of control
under Rule R165, which we note may give rise to situations where additions,
alterations or replacements of seawalls could impact on scheduled items in the
adjoining area. In those instances, it may be appropriate for Council to impose
conditions on the granting of consent to ensure construction, occupation,
disturbance, deposition, discharges or diversions associated with such activities
do not adversely affect significant heritage values.

6.29

In addition to the common Schedule E deletion we discussed above, we have
made one further substantive change to Rule R150, being the deletion of
clause (k) as sought by Wellington Water. We adopt the view given by Ms
Wratt in her evidence that the general coastal condition (a), in combination
with other conditions, provides effective management of disturbance effects
associated with alterations to stormwater pipe alignments.32

6.30

We have not accepted the alternatives sought by other submitters on Rule R150
for the reasons given by Mr Denton.33 We note in particular that the alternative
sought by NZTA – seeking that general conditions (b) and (e) not apply to this
rule – is sought by the submitter in relation to several other coastal rules. We
have not accepted that relief in respect of any of the coastal rules as it may
result in uncontrolled disturbances or discharges and would be contrary to the
proposed policy direction.

31
Joint Witness Statement “Minute #54 Memorandum Directing Conferencing – Coastal Management” (4 September
2018), para 11.
32
Evidence of Carolyn Wratt for Wellington Water (25 May 2018) para 55 - 58.
33
Section 42A Report, Paul Denton (30 April 2018) para 671 – 675.
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6.31

Finally, we have deleted the reference to Schedule K under Rule R151 as we
have deleted the schedule itself and the cross reference is therefore redundant.
WIAL’s submission on this and other clauses seeking the deletion is accepted
accordingly.

6.32

This rule is also subject to the common Schedule E deletion for the reasons we
expressed previously. We have not accepted the alternatives sought by
submitters for the reasons given by Mr Denton and as discussed above in
relation to other related rules.34

6.33

Rules 152 and 153 – Removal or demolition of structures
In addition to the common Schedule E amendment described in relation to
other rules above, we have made one substantive amendment to Rule R152.
Namely, we have amended condition (h) as requested by CentrePort for the
reasons given by Mr Daysh.35 We share his view that exemption should be
made for structures in the Commercial Port Area and that there may be
instances where some structures are appropriate to remain in place after their
use ceases. Policies P12 and P13 will, in our view, be better implemented as a
result.

6.34

That said, we have not accepted Mr Daysh’s view that the same exceptions
should be made to conditions (f) and (g). We consider those amendments
would be contrary to the proposed policies, and in particular Policies P31, P32,
P36, P39A, P40, P42, P44 and P45. Future proposals that contravene these
conditions should – in our view – be assessed through the resource consent
process on a case-by-case basis.

6.35

We have also accepted the minor editorial amendment recommended by Mr
Denton, being that the phrase “in the coastal marine area” be added to the main
body text of the rule in response to the submission from NZTA.36

6.36

Only two submissions were made on Rule R153, both of which were in
support. That said, we have adopted an editorial change to the nomenclature of
the rule as recommended by Mr Denton, Ms Legarth and Mr le Marquand in
the joint witness statement.37 This minor edit under RMA Clause 16 makes the
coastal structure rule cascade clearer and more navigable but does not change
the substance of the provisions themselves. In our view, the proposed Plan will
be more efficiently implemented as a result.

6.37

Rules R154-R164 – New and replacement structures, including
temporary structures
Rule R154 has been retained as notified. We have not accepted the alternatives
sought by submitters for the reasons the reasons given by Mr Denton.38 While
Mr Denton supported the submission of the Minister of Conservation, we have

34

Section 42A Report, Paul Denton (30 April 2018) para 677 - 685.
Evidence of Lindsay Daysh for CentrePort (18 May 2018) para 116.
36
Section 42A Report, Paul Denton (30 April 2018) para 692 - 693, and Appendix A, p.24 - 25.
37
Joint Witness Statement “Minute #54 Memorandum Directing Conferencing – Coastal Management” (4 September
2018), para 25.
38
Section 42A Report, Paul Denton (30 April 2018) para 457 - 475.
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not accepted the recommended addition to refer to Schedules E1, E3 and E4 for
the reasons we expressed above regarding the common Schedule E deletion.
6.38

Furthermore, for the reasons provided above in relation to Rule R152 (f) and
(g) we have not accepted the submission from CentrePort seeking the
exemption of the Commercial Port Area from condition (f) under Rule R154.

6.39

Mr Denton recommended one amendment to Rule R155 in response to
submissions, being an addition to the matters of discretion to refer to effects of
temporary structures on scheduled heritage items. We have not accepted that
change for the reasons we have given above in relation to the common
Schedule E deletion. However, we have adopted Mr Denton’s reasons for not
accepting the remainder of the alternatives proposed by submitters.39

6.40

We note that the submissions not accepted include CentrePort’s request for the
“Chief Pilot of CentrePort Ltd” to be among the notified parties under matter
of discretion 10. There are other rules where CentrePort sought the same
amendment to be made to the matters of discretion, and we have not accepted
the relief there for the reasons given by Mr Denton.40

6.41

Another rule subject to this relief sought by CentrePort is R156. As the
CentrePort submission was the only submission received and as we have not
accepted the submission, the rule is retained as notified.

6.42

The only amendments we have adopted for Rule R157 are the common
Schedule E deletion [condition (f)] and the reference to Schedule K in matter
of control 5 which we have discussed above. We have not accepted the single
submission on Rule R157 for the reasons given by Mr Denton.41

6.43

Regarding Rule R158, we have made a minor editorial change of the word ‘a’
to ‘an’ for clerical purposes. The only submission on the rule was from
CentrePort regarding the Chief Pilot which we have rejected for the reasons
above and the rule is otherwise retained as notified.

6.44

Rule R159 was subject to two submissions in support and accordingly the
notified rule has been retained.

6.45

We have amended Rule R160 as recommended by Mr Denton for the reasons
he has expressed,42 and adopted the reformatting of the rule as agreed by Mr
Denton and Ms Whitney in their joint witness statement from 12 June 2018.43
Accordingly, the submission from Transpower is accepted in part.

6.46

For completeness, we note we have not adopted the full thrust of Ms Whitney’s
evidence on Rule R160 and her recommendation of a companion rule. In
particular, Ms Whitney recommended that activities by third parties in the
Cook Strait Cable Protection Zone be non-complying in order to implement the

39

Section 42A Report, Paul Denton (30 April 2018) para 477 - 491.
Section 42A Report, Paul Denton (30 April 2018) para 483.
41
Section 42A Report, Paul Denton (30 April 2018) para 550.
42
Right of Reply, Paul Denton (18 June 2018), para 244 - 246, Appendix A, p.33 - 34.
43
Joint Witness Statement: Response to Panel Question – Rule R160 (12 June 2018), para 1 - 8.
40
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NPSET; and while we agree with her that such a rule may better implement
relevant higher order direction, there is insufficient scope in the Transpower
submission notice to deliver that outcome in our view.
6.47

We have made minor clerical edits to Rules R161 and R162 under RMA
Clause 16 to enhance navigation between these rules and all relevant other
permitted, controlled, restricted discretionary, discretionary and prohibited
activity rules. We have not accepted any alternatives proposed by submitters
for the reasons given by Mr Denton in his section 42A report.44 We agree with
Mr Denton that the activity status for these respective rules is appropriate and
well-aligned with the relevant policy direction relating to structures in the
CMA and to effects on sites of significance. We also share Mr Denton’s view
that the various deletions and exceptions to the rules sought by submitters are
not appropriate, and would otherwise reduce the rules’ effectiveness.

6.48

The only alteration we have adopted to Rule R163 is the common Schedule E
amendment evaluated above. We have not accepted the alternatives proposed
by submitters for reasons of Mr Denton.45 We share his view that deletion of
clause (f) would be inconsistent with the direction of Policy P132 and
anticipated outcome of Objective O53.

6.49

We have accepted the submission from CentrePort Properties to delete
condition (f) under Rule R164 as this is aligned with the common Schedule E
amendment evaluated above. A further edit we have adopted is to make clear
that the rule relates to any part of any structure as per Rule R163, which better
aligns with related nomenclature in the RMA as requested by the Minister of
Conservation. We have also made clerical amendments under RMA Clause 16
to improve plan navigation as relates to other relevant rules (in this instance
Rules R149 and R152 have been added to the notified list including R156,
R163 and R157).

6.50

Rules 173-175 – Structures in the Commercial Port Area
Regarding Rule R173, we have amended the title, narrative and condition (g)
under the rule to include maintenance and repair activities as sought by
CentrePort Properties Ltd. This will ensure that maintenance and repair
activities to structures in the Commercial Port Area will be managed consistent
with the rule framework for structures outside that area.

6.51

We have not accepted other alternatives from submitters for the reasons given
by Mr Denton in his section 42A report.46 We note also – in relation CentrePort
Ltd’s submission that reference to Kaiwharawhara Stream Estuary be excluded
from clause (f) – that we have not granted the relief for the same reasons
provided in Decision Report 13 regarding the submitter’s request to remove
the Estuary from Schedule F4.

6.52

We have replicated the amendment to Rule R173 to include repair and
maintenance under Rule R174 for the same reasons as expressed above. We

44

Section 42A Report, Paul Denton (30 April 2018) para 706 - 735.
Section 42A Report, Paul Denton (30 April 2018) para 739 - 750.
46
Section 42A Report, Paul Denton (30 April 2018) para 300 - 315.
45
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have also made a clerical amendment to this rule assist with navigation to other
related rules; and the rule is also subject to the common Schedule E
amendment, both of which are described above.
6.53

6.54

6.55

6.56

There were no submissions seeking amendments to Rule R175. The rule is
retained as notified accordingly.
General condition (m)
This condition was subject to one submission, being from Wellington Water
who sought clarification as to the type of structures that are included in the
condition. Ms Wratt’s evidence addressed the submission, and her
recommendation was that the condition be amended to exclude stormwater
network structures, which by their nature would not be able to comply with the
condition.47 Mr Denton did not address the submission in his section 42A
report or in his right of reply or supplementary reply document.
We ultimately share Ms Wratt’s view that unintended consequences for the
management of stormwater in the CMA may result due to the condition’s
drafting as notified. We have adopted her recommended exception for
stormwater network structures accordingly for the reasons she expressed. For
completeness, we note that we have not accepted her additional
recommendation that upstream clearance of flood debris also be enabled in the
condition. We anticipate that activity will ultimately be dealt with by Rule
R112 outside the CMA. The submission from Wellington Water is therefore
accepted in part.
Definitions – Lambton Harbour Area and Temporary Structure
One submission was received in relation to the definition of “Lambton
Harbour Area”. The submission was in support of the definition, so the term
remains as notified.

6.57

We have also retained the definition of “Temporary Structure” as notified,
and we adopt Mr Denton’s reasons for not accepting the two alternatives
sought by submitters.48 We share Mr Denton’s view that extending the time
within which a structure is deemed to be “temporary” and/or providing
exemptions for structures in the Commercial Port Area may lead to outcomes
which are not consistent with the proposed Plan’s policy direction or the
anticipated outcomes for management of the CMA under the objectives. We
did not hear any evidence from the two submitters in question to the contrary.

7.

Occupation of the Common Marine and Coastal Area

7.1

Relevant Provisions
Here we consider Rules R182-184 and the definition of “Common Marine and
Coastal Area”. There were no submissions on the latter and so the notified
definition has been retained.

47
48

Evidence of Carolyn Wratt for Wellington Water (25 May 2018) para 54.
Section 42A Report, Paul Denton (30 April 2018) para 362-373.
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Rule R182 permits occupation of the common marine and coastal area by
existing structures owned by utility operators. Under Rule R183, the first
renewal of an existing resource consent for the occupation by any structure in
the common marine and coastal area is to be assessed as a controlled activity.
All other occupations in the area are a discretionary activity under Rule R184.
Amendments and reasons
In summary, we have retained Rules R183 and R184 as notified and amended
Rule R182.

7.4

Rule R182 has been amended in response to the submission of NZTA. We
note that the term “Network Utility Operator” does not include all RSI. This
amounts to a gap in the implementation of Policies P12 and P13, and those
policies will be better implemented by the rule being broadened to refer to RSI,
in addition to utility operators.

7.5

We have not made any substantive changes to Rule R183 in response to the
submissions seeking amendment to the rule for the reasons provide by Mr
Denton.49 We share Mr Denton’s view that the amendments sought would
reduce the Rule’s effectiveness, particularly regarding the implementation of
Policy P9. Mr Walker’s submissions is, however, accepted in part, given the
related amendment we have adopted for Rule R180 which resolves any
potential confusion or overlap between that rule and Rule R183.

7.6

We have retained Rule R184 for the reasons given by Mr Denton50 in his
section 42A report. We note that WIAL presented no evidence to justify the
rule’s deletion as sought in its submission. Accordingly, the WIAL submission
is not accepted.

8.

Deposition, dumping, destruction, drainage and
reclamation

8.1

Relevant Provisions
The provisions we consider here are Policies P143-P145, Rules R185-189,
R191-R195 and R200-R216, general conditions (a)-(j), Schedule U and the
definitions for “beach recontouring” and “coastal restoration plan”.

8.2

We note that the rules as notified included Rule R190 in this suite of
provisions. For reasons we express in section 10 below, we have relocated the
rule to sit with Rules R196-R198 dealing with motor vehicles on the foreshore
and seabed.

8.3

Policy P143 directs the avoidance of sand, shingle or shell deposition in sites
identified in Schedules C, E4, F4, F5 and J except in limited identified
circumstances. Similarly, Policy P144 avoids dumping in those Scheduled sites
except where necessarily associated with RSI and where there are no
reasonable alternatives.

49
50

Section 42A Report, Paul Denton (30 April 2018) para 400-401.
Section 42A Report, Paul Denton (30 April 2018) para 407.-.410.
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8.4

Policy P145 relates to the entirety of the CMA and is not limited to scheduled
sites. It directs that reclamation, damage and destruction of the CMA is to be
avoided except where necessarily associated with RSI and no alternative
locations or methods are practicable.

8.5

Under Rule R185, general surface water and foreshore activities are permitted
where they comply with the general coastal conditions and other conditions
stipulated under the rule. Where the latter conditions are not met, but the
general coastal conditions are met, the activities are assessed as restricted
discretionary activities under Rule R186; and where the general coastal
conditions are not met, the activities are discretionary under Rule R187.

8.6

Rule R188 permits the general disturbance of the foreshore and seabed subject
to locational and other limits expressed in activity conditions. Rules R189,
R191, R192 and R193 are similar to R188 in nature, though they are specific
to disturbance associated with (respectively) the clearance of stormwater pipes,
beach grooming, beach recontouring for coastal restoration and river and
stream mouth cutting.

8.7

Rule R194 categorises all other disturbance and damage activities as a
discretionary activity provided they are not located within a site in Schedule C,
F4, F5 or J. Where located within one of those sites, the disturbance or damage
would be assessed under Rule R195 as a non-complying activity.

8.8

Destruction, damage and disturbance associated with dredging for flood
protection or erosion mitigation is a controlled activity under Rule R200 where
specified conditions are met. Where such activities are proposed in sites
identified in Schedule C, F4, F5 or J, they are assessed as a non-complying
activity under Rule R201.

8.9

Maintenance dredging activities outside the Commercial Port Area or
navigation protection areas are enabled as a controlled activity under Rule
R202, subject to meeting specified conditions. Where inside the Commercial
Port or navigation protection areas, such activities are discretionary under Rule
R203.

8.10

Similar to Rules R194 and R195, all other destruction, damage or disturbance
activities are discretionary under Rule R204 where outside scheduled sites, and
non-complying under R205 where inside scheduled sites.

8.11

Rules R206-209 relate to deposition activities. Under Rule R206, re-deposition
of wind-blown sand into the CMA is permitted subject to meeting specified
conditions. Deposition of sand, shingle or shell for beach nourishment is
enabled as a controlled activity under Rule R207 where conditions are met.

8.12

All other deposition outside scheduled sites is discretionary under Rule R208.
Where inside scheduled sites, such activities are non-complying under Rule
R209.

8.13

Where undertaken outside scheduled sites, dumping activities are discretionary
activities under either Rule R210 or R211 depending on the nature of the
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activity. Where proposed in sites of significance, such activities are assessed as
a non-complying activity under Rule R212.
8.14

Incineration of waste in the CMA is prohibited by Rule R213.

8.15

Reclamation and drainage for RSI activities are discretionary under Rule
R214, provided they are located outside sites of significance. All reclamation
and drainage in scheduled sites is a non-complying under Rule R215.

8.16

Other destruction of the foreshore or seabed in the CMA is a non-complying
activity under Rule R216.

8.17

General conditions (a) to (j) express spatial, quantitative and qualitative limits
on disturbance activities, discharges, erosion and scouring, diversions and
dumping activities in the CMA.

8.18

Schedule U outlines trigger levels for river and stream mouth cutting.

8.19

Amendments and reasons
For the reasons we summarise below, we have:

8.20

8.21

8.22

51

(a)

amended Policies P143 and P144, Rules R191-R193, R200-R202,
R204, R205, R207, R211, and R215, and the title of Schedule U;

(b)

deleted Rules R194-R195, R208-209, and R216; and

(c)

retained Policy P145, Rules R185-R189, R203, R206, R210, and
R212-R214 as notified.

We have also amended general conditions (c), deleted condition (b), retained
conditions (a) and (d)-(j) as notified.
Policies P143 – P145
We have amended Policy P143 in the same way as Policy P138 has been
amended and for the same reasons we expressed above. We have also made a
consequential change to the title of the Policy to refer to sites “with significant
value” rather than sites “of significance.” This aligns the terminology under the
policy with the objectives in Section 3.7 of the proposed Plan. The alternatives
sought by other submitters have not been accepted for the reasons expressed by
Mr Blackman.51 We share Mr Blackman’s assessment that the policy’s
implementation of the outcomes anticipated in the Coastal objectives will not
be enhanced through the other amendments proposed.
Regarding Policy P144 we have made the same consequential change as Policy
P138 and Policy 143 to more directly express that the policy’s application is
limited to the CMA. We have not accepted the alternatives proposed by

Section 42A Report, Tim Blackman (4 May 2018) para 507 - 527.
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submitters for the reasons given by Mr Blackman in his section 42A report and
share his view that the substance of the notified policy is appropriate.52
8.23

8.24

8.25

8.26

Similarly, we agree with Mr Blackman that the substance of Policy P145 as
notified is appropriate, and have not adopted any of the alternatives proposed
by submitters for the reasons Mr Blackman provided in his section 42A
report.53 We share Mr Blackman’s view that making reference to Schedules AF would be counterproductive as it would limit the application of the policy to
those areas only. In contrast to Policies P143 and P144, Policy P145 should
accordingly apply to the wider CMA in addition to the sites with significant
values. We consider the notified drafting best implements the proposed
objectives, and by extension the NZCPS (particularly Policy 10). Similarly,
submissions seeking greater leniency or exemptions under the policy would
dilute the provision’s efficacy in our view.
Rules R185-R187 – General surface water and foreshore activities
With the exception of the deletion of Schedule K from matter of discretion 7
under R186 as sought by WIAL, we have retained Rules R185 and R186 as
notified for the reasons explained by Mr Blackman.54 In addition and in
response to Transpower, we have added a note to Rule R185 that
notwithstanding compliance with this rule any activities which disturb the
foreshore or seabed within the Cook Strait Cable Protection Zone required to
comply with the Submarine Cables and Pipeline Protection Order 2009. We
also record our view that the relief sought by CentrePort on this suite of
provisions was somewhat ambiguous and the submitter did not present any
evidence on the matter to otherwise provide clarification.
Rule R187 was not subject to any submissions, and accordingly it has been
retained as notified.
Rules R188-R189 and R191-R195 – General disturbance activities and
Schedule U
There were submissions seeking changes to Rule R188 or R189 and the
provisions have accordingly been retained as notified.

8.27

We have adopted three amendments to Rule R191. Firstly, clause (f) has been
amended, in part, as requested by The Friends of Taputeranga Marine Reserve
Trust for the reasons given by Mr Blackman.55 We share Mr Blackman’s view
that this will better implement the proposed objectives in the PNRP and – by
extension – Policy 11 of the NZCPS.

8.28

Secondly, we have accepted the Council’s submission to add a new clause (h)
requiring compliance with the general coastal management conditions. We

52

Section 42A Report, Tim Blackman (4 May 2018) para 528 - 535.
Section 42A Report, Tim Blackman (4 May 2018) para 601 - 616.
54
Section 42A Report, Tim Blackman (4 May 2018) para 262 - 265.
55
Section 42A Report, Tim Blackman (4 May 2018) para 321 - 324.
53

538

Proposed Natural Resources Plan

Decision 14 – Coastal Management

adopt Mr Blackman’s reasoning in this respect, and note the amendment will
correct an inadvertent omission in the notified rule.56
8.29

Finally, we have amended the note under the rule as sought by WCC for the
reasons given by Mr Lewandowski57 and Mr Blackman.58 This amendment
corrects inaccuracies in the note and corresponds with the amendment we have
adopted to clause (f).

8.30

We have not accepted other alternatives sought by submissions for the reasons
given by Mr Blackman.59 We share Mr Blackman’s view that amending the
rule to provide beach grooming at the Titahi Bay fossil forest would be
contrary to the proposed policy direction in the PNRP for significant geological
features and – in turn – Objective O36.

8.31

Turning to Rule R192, we have made no substantive change, though we have
deleted the reference to Schedule K as previously discussed. We have not
accepted the alternatives sought by submitters for reasons of Mr Blackman.60
In our view, it would not be appropriate to permit beach contouring or to
reinstate the operative coastal plan provisions as they would increase the risk of
the rule not giving effect to the proposed policies, and in particular Policy
P149.

8.32

We have made two amendments to Rule R193. Firstly, we have added “lakes”
into the title and body of the rule, noting that this reflects the contents of
Schedule U (which includes lakes). This is a minor amendment under RMA
Clause 16. We have made a consequential change to the title of Schedule U,
and tile of the table within Schedule U, to also refer to lakes accordingly. There
were no submissions on the Schedule, so the balance of its contents is retained
as notified.

8.33

Secondly, we have deleted clause (b) as sought by Coastal Residents United
and Crozier and Allin for the reasons expressed by Mr Blackman.61 We agree
that clause (b) is redundant as it duplicates clause (d), which has been retained
as notified.

8.34

Rule R194 and R195 is the first of several pairs of rules we have deleted in
response to the submission from WIAL that the various “default” rules in this
section of the proposed Plan are duplicative and/or confusing. We adopt the
reasons given by Mr Kyle62 for WIAL and Mr Blackman63 and agree these
rules can be consolidated and we have utilised R204 and R205 as the new
default rules for all of these activities. We note that the substance of Rules
R194, R195 and the other similar rules we have deleted is not removed from
the proposed Plan as such, given that it will remain within Rules R204 and

56

Section 42A Report, Tim Blackman (4 May 2018) para 318.
Evidence of Maciej Lewandowski for WCC (18 May 2018) para 68 - 70.
Right of Reply, Tim Blackman (18 July 2018), para 27 - 52, Appendix A, p.1 7- 19.
59
Section 42A Report, Tim Blackman (4 May 2018) para 327 - 329.
60
Section 42A Report, Tim Blackman (4 May 2018) para 334 - 338.
61
Section 42A Report, Tim Blackman (4 May 2018) para 343 and Appendix A, p.19 - 21.
62
Evidence of John Kyle for WIAL (18 May 2018) para 5.6 - 5.14.
63
Right of Reply, Tim Blackman (18 June 2018), para 143 - 155, Appendix A, p.23 - 25.
57
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R205; and, overall, this suite of rules will be clearer and more efficiently
implement the coastal management policies and objectives.
8.35

Rules R200-R203 – Dredging
A common change that we have made to these three rules is the addition of the
word ‘deposition’ to the list of activities being provided for. These changes are
made under Clause 16 RMA.

8.36

That aside, the single change we have adopted to Rule R200 is the deletion of
the reference to Schedule K as discussed previously. We have not accepted the
alternatives proposed by submitters for the reasons expressed by Mr
Blackman.64 We do not believe there is a case to be made for exempting
dredging for specific uses from this rule, which as a controlled activity is not –
in our view – onerous to begin with.

8.37

We have accepted the submission from Forest & Bird that the most appropriate
activity status for Rule R201 is non-complying. We agree with Mr Blackman65
that the amendment will better implement relevant direction from higher order
documents; and more directly, the rule will better implement (amongst others)
Policies P39, P40, P45, P46 and P50 and, in turn, the related PNRP objectives.

8.38

We have accepted the submission from Rangitāne o Wairarapa regarding Rule
R202 in part for the reasons explained by Mr Blackman.66 We agree with Mr
Blackman that the controlled activity status of the rule as notified is not
suitable to manage potential effects of dredging activities on sites of
significance and the new condition added will overcome this a thereby making
such activities a non-complying activity under the new “master” default Rule
(R205). The proposed Plan’s policy direction for the management of effects on
those sites will be better implemented as a result.

8.39

All submissions on Rule R203 were in support, and accordingly the rule has
been retained as notified.

8.40

8.41

64

Rules R204-R205 – Other destruction, damage or disturbance
Rule R204 is – as we have discussed above – one of the “default” rules related
to this suite of activities. We have explained previously that our decisionmaking on this topic has included a rationalisation of such rules (under Clause
16 of the RMA) for destruction, damage, disturbance or deposition activities,
where such activities default to a discretionary activity under Rule R204 when
proposed outside of sites with significant values, and to non-complying
activities under Rule R205 where in those sites. The one substantive change
this has resulted in for Rule R204 is the simple addition of deposition activities
to the title and body text.
To match the general structural convention used in the remainder of the PNRP
rule sections, we have also relocated Rule R204 (and R205) to the back of Rule

Section 42A Report, Tim Blackman (4 May 2018) para 423 - 437.
Section 42A Report, Tim Blackman (4 May 2018) para 425 - 429 and Appendix A, p.28 - 29.
66
Right of Reply, Tim Blackman (18 July 2018) para 141 - 142 and Supplementary Right of Reply, Tim Blackman (6
August 2018) para 6 - 10 and Appendix A, p.7 - 10.
65
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R216 so that it follows all the other permitted, controlled and restricted activity
rules that precede it in the activity cascade for these activities.
8.42

We have not accepted the alternatives sought by submitters to Rule R204 for
the reasons given by Mr Blackman.67 We agree with him that exemptions for
the Commercial Port Area and coastal protection structures would not be
appropriate, nor would such amendments better implement the relevant policy
direction.

8.43

Similarly, we have not accepted the alternatives for Rule R205 sought by
submitters for the reasons provided by Mr Blackman.68 Consistent with the
amendments we adopted to Rule R204, though, we have added deposition
activities to Rule R205 and relocated the rule to the end of this suite of
provisions.

8.44

Rules R206-R209 – Deposition
Rule R206 received no submissions, and accordingly it is retained as notified.

8.45

We have made a single change to Rule R207, being the deletion of the
reference to Schedule K as sought by WIAL, consistent with changes we have
summarised above. We have not accepted the other submissions seeking
amendment to the Rule for reasons given by Mr Blackman.69

8.46

For the same reasons expressed above regarding Rules R194 and R195, we
have deleted Rule R208 and R209. Again, the substance of these rules will
remain intact under the new consolidated default Rules R204 and R205. We
have not accepted the other submissions seeking amendment to these two rules
for the reasons given by Mr Blackman in his section 42A report.70

8.47

Rules R210-R213 – Dumping of waste or other matter
Rule R210 is retained as notified, for the reasons given by Mr Blackman.71
While we have accepted WIAL’s request for the default rules in this suite of
provisions to be rationalised, we agree with Mr Blackman that the dumping
provisions are self-contained and appropriate to retain as notified.

8.48

We have amended Rule R211, accepting the submission of Forest and Bird.
We share the reasoning of Mr Blackman72 in this respect and note that the
amended rule will better implement Policies P44 and P45. We agree that
dumping activities carried out in sites with significant values should be
assessed as a non-complying activity under Rule R212 and this amendment
assures that outcome.

8.49

We have retained Rules R212 and R213 as notified, and agree with Mr
Blackman that the amendments sought by submitters do not enhance the rules’

67

Section 42A Report, Tim Blackman (4 May 2018) para 461 - 473.
Section 42A Report, Tim Blackman (4 May 2018) para 477 - 481.
69
Section 42A Report, Tim Blackman (4 May 2018) para 545 - 548.
70
Section 42A Report, Tim Blackman (4 May 2018) para 551 - 564.
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Section 42A Report, Tim Blackman (4 May 2018) para 571 - 575.
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Section 42A Report, Tim Blackman (4 May 2018) para 579 - 582 and Appendix A p.38 - 39.
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appropriateness.73 We were not presented with any evidence by either
submitter that would give us cause to consider otherwise. The exception to this
is that there was a minor amendment to Rule R213 which is to refer to
“dumping” explicitly within the Rule. As explained previously this is an
amendment under Clause 16 of the RMA.
8.50

8.51

8.52

8.53

8.54

73

Rules R214-R215 – Reclamation and Drainage
We have adopted Mr Blackman’s recommendation that Rule R214 be retained
as notified and have not accepted alternatives sought by submitters for the
reasons he expressed in his section 42A report.74 In summary, we share his
view that the exceptions, deletions and reductions in stringency sought by
submitters would water down the rule’s effectiveness and increase the risk that
Objectives O34-O36 are not implemented.
We have made a minor amendment to the title of Rule R215 pursuant to
Clause 16 of the Act to clarify the rule relates to activities inside sites of
significance. We have not accepted the submissions seeking further
amendment to the rule for the reasons given by Mr Blackman in his section
42A report.75 Again, the various exceptions and reductions in stringency
would, in our view, make the rule less effective for the purposes of
implementing the proposed policy direction for sites with significant values.
Rule R216 – Destruction
Consistent with the default activity rationalisation exercise we have explained
above, we have deleted Rule R216. We note also this is consistent with the
view of Mr Blackman76 and record that the submissions from CentrePort
Properties Ltd and WIAL are accepted accordingly. As a result, destruction
activities that are not otherwise permitted, controlled or restricted discretionary
will be assessed as discretionary activities under Rule R204 where proposed
outside sites with significant values, or as non-complying activities under R205
where inside those sites.
General Conditions (a)-(j)
PCC sought amendments to conditions (a) and (i) such that the conditions are
more objective and measurable. We acknowledge the inference in the
submission that the conditions are somewhat lacking in specificity and we
further note an absence of any commentary or discussion on this submission
from Mr Denton. However, the submission notice did not express any detail as
to what the conditions should be amended to say, and PCC did not present
evidence on the matter. Accordingly, we have retained the conditions as
notified.
We have deleted condition (b) as sought by Transpower. We agree with the
submitter that the management of disturbance activities need not be limited to a
48-hour time period, particularly given the other controls which will apply to
such activities.

Section 42A Report, Tim Blackman (4 May 2018) para 585 - 594.
Section 42A Report, Tim Blackman (4 May 2018) para 618 - 635.
75
Section 42A Report, Tim Blackman (4 May 2018) para 637 - 648.
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Right of Reply, Tim Blackman (18 June 2018) para 149 - 157 and Appendix A, p.45 - 46.
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8.55

We have been unable to find any justification for the time period in the section
32 report or the reports and evidence presented by the Council. Furthermore,
we find the drafting of the condition as notified to be vague and unhelpful. In
our view, the efficacy of the general conditions and the related rules that
require compliance with them will not be reduced by the deletion, and to the
contrary, the coastal management provisions will be easier and clearer to
implement. Transpower’s submission is accepted accordingly.

8.56

NZTA also sought amendment to condition (b), having also sought
amendments to and deletions of several other general conditions in Section
5.7.2 of the proposed Plan. In his evidence for NZTA, however, Mr Edwards
signalled his general agreement with Mr Denton who recommended no
changes in response to the range of alternatives sought in the submission. We
have not accepted any of those alternatives as a result.

8.57

We have amended condition (c) in response to the submissions from Chorus
and Spark for the reasons expressed by Mr Anderson in his evidence. While the
original submissions sought the depth expressed in the Hutt Valley aquifer
zone to be relaxed from 0.5m to 2.0m, Mr Anderson accepted this could have
potential adverse effects on the aquifer, particularly on parts of the aquifer
where the depth is not well known and may well be less than 2m.77

8.58

However, Mr Anderson also spent some time focussing on the key issue of
interest to the submitters, being specifically in relation to the Chorus Miramar
to Seatoun Cable, which is located in the aquifer zone. Mr Anderson noted that
when the cable is replaced, it is likely to be to a depth exceeding 0.5m but less
than 2m and that the construction techniques likely to be adopted will be highly
localised and temporary. Mr Anderson also drew on bore investigation data
from Wellington Water to illustrate that the aquifer depth below the area of
interest for the Miramar to Seatoun Cable is 23m below the seabed. His
recommendation on reflection was that the relief sought by the submitters be
narrowed such that the 2.0m depth allowance only apply to the replacement of
existing submarine telecommunication cables.78

8.59

We have accepted Mr Anderson’s recommendation for the reasons he
expressed and the submissions from Spark and Chorus are accepted in part
accordingly. We consider the revised condition is appropriate, particularly as it
relates to the implementation of the proposed Plan’s policy direction for RSI.
Furthermore, and because of the localised, temporary and infrequent nature of
the works enabled, we do not believe the amendment will reduce the
condition’s efficacy in relation to the other relevant policy implementation.

8.60

We observe that no submissions sought changes to conditions (d), (g) or (j) so
the provisions have been retained as notified.

8.61

Condition (h) was subject to a submission from the Wellington Recreation
Marine Fishers Association, who sought to reword the note under the
condition. The submission sought that the note place greater emphasis on the

77
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Evidence of Tom Anderson for Spark and Chorus (18 May 2018) para 33.
Evidence of Tom Anderson for Spark and Chorus (18 May 2018) para 27 - 35.
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planting of native specifies for stream bank protection. Mr Denton did not
address this in his section 42A report or either of his reply reports, but Mr
Mikoz did present extensive notes in support of the submission.
8.62

8.63

We have not accepted Mr Mikoz’s suggestion as, in our view, it is not the role
of the note to express a preference for native species; rather it is to aid with the
interpretation of condition (h). For completeness, we not that we have amended
Rule R217 to require planting in the CMA to be native species that are
appropriate to the given setting. We consider that is a more appropriate forum
for the matter to be addressed.
Definitions of “beach recontouring” and “coastal restoration plan”
We have made no changes to the definitions of “beach recontouring” or
“coastal restoration plan”

8.64

Regarding the former, we agree with Mr Blackman79 that the notified definition
is appropriate, and is intended to be deliberately different from the beach
recontouring definition that applies to the beds of lakes and rivers. There is
accordingly no benefit to be derived from aligning the two definitions as
sought by submitters.

8.65

Similarly, we have not accepted the lone submission on the definition of
“coastal restoration plan” from Wellington Water for the reasons given by Mr
Blackman.80 We note also that his reasoning was accepted by Ms Wratt in her
evidence. 81

9.

Pest plants

9.1

Relevant Provisions
The provisions we consider here are Policy P146, and Rules R217-R219.

9.2

Policy P146 directs the avoidance of plant species listed in the National Pest
Plant Accord from being introduced into the CMA.

9.3

Rule R217 enables planting of vegetation in the CMA provided the species is
not listed in the National Pest Plan Accord or the Council’s Regional Pest
Management Strategy 2002-2022 or planted in Schedule E4 sites. Planting of a
pest plant is prohibited by Rule R219, and all other planting not permitted by
R217 is discretionary under Rule R218.

9.4

9.5

79

Amendments and reasons
For the reasons summarised below, we have retained Rules R218 and R219
(subject to a minor consequential amendment) as notified and amended Policy
P146 and Rule R217.
We agree with the submission from Titahi Bay Residents Association that
Policy P146 is problematic due to it containing no specific date for the Accord.

Section 42A Report, Tim Blackman (4 May 2018) para 282 - 283.
Section 42A Report, Tim Blackman (4 May 2018) para 733.
81
Evidence of Carolyn Wratt for Wellington Water (25 May 2018) para 26.
80
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If the list in the accord is able to be updated without formal amendment to the
PNRP, such an approach is not valid. Accordingly, we have reflected the active
date for the Accord as at the notification date of the proposed Plan. This does
not change the direction of the policy, but ensures the policy approach and the
rules that implement it are valid over the life of the proposed Plan. As a
consequence we have also corrected the reference to the Accord in R219 to
reflect the correct date, being 2012.
9.6

We have added a new clause (e) to require plant species permitted under Rule
R217 to be native to the area where planting is proposed as sought by Forest
and Bird and the Minister of Conservation. We adopt the evidence of Ms
Cooper82 and Mr Blackman83 in making this change and note the revised rule
will better implement Policy P146. As a consequence of the above amendment
to Policy P146, we have also made that same amendment to clause (d).

9.7

Rules R218 and R219 (subject to a minor consequential amendment) are
retained as notified. We have not accepted the alternatives sought by submitters
for the reasons given by Mr Blackman in his section 42A report.84

10.

Motor vehicles

10.1

Relevant Provisions
The provisions we consider here are Policies P147-P149, Rules R190, and
R196-R199, Map 35 and the definition of “Motor Vehicle”.

10.2

Policy P147 is the first of three policies related to this topic. It enables District
and City Councils to restrict motor vehicle use on the foreshore with
exceptions provided for surf lifesaving, emergency situations, local authority
activities and RSI.

10.3

Under Policy P148, motor vehicle use is to be avoided on the foreshore in sites
identified in Schedule C, E4, F2c, F4 and F5 except where required for surf
lifesaving, emergency, law enforcement and RSI purposes.

10.4

Policy P149 is specific to the Titahi Bay fossil forest as shown on Map 35.
Within that area, motor vehicle use is to be avoided with the same exceptions
applying as Policy P148.

10.5

Rule R190 permits the disturbance of the foreshore or seabed from motor
vehicle use associated with launching, retrieval or temporary mooring of a
vessel, provided that: a boat ramp is used if available, the activity is not in the
Titahi Bay fossil forest as shown on Map 35, and the general coastal conditions
are met.

10.6

Rules R196 and R197 permit vehicle access where not in sites with significant
value or the Titahi Bay fossil forest. Such access is assured to surf lifesaving,
emergency, local authority, law enforcement and RSI activities under the latter.
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Evidence of Lucy Cooper for the Minister of Conservation (18 May 2018) para 277 - 280.
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While R196 does not limit access to specific activities like R197, it notes that
permission for some access may be required from local Councils.
10.7

Under Rule R198, motor vehicle use in sites with significant values is noncomplying and under R199, such use in the Titahi Bay fossil forest is
prohibited.

10.8

Map 35 identifies the indicative extent of the Titahi Bay fossil forest.

10.9

Amendments and reasons
For the reasons summarised below we have amended Policy P148, Rules R190
and R196-R199 and the definition of “motor vehicle”. Policies P147 and P149,
and Map 35 are retained as notified.

10.10

Policies P147-P149 and definition of “motor vehicle”
Policy 147 relates to restrictions by territorial authorities on the use of motor
vehicles on the foreshore within the CMA. We have retained Policy P147 as
notified for the reasons given by Mr Blackman.85 We share Mr Blackman’s
view that the policy approach affords greater flexibility and discretion to local
authorities to enable (or not) vehicular access for various purposes, relative to
the operative Regional Plan approach which is more constrained. In
combination with the other policies in this topic, which ensure vehicle access
for certain significant / critical purposes and avoid vehicle access that would
affect sites with significant value, we find the notified drafting of Policy P147
appropriate.

10.11

We note, however, that Wellington Electricity’s submission of conditional
support for the policy was contingent on an amendment to the definition of
“motor vehicle”, which was also subject to a submission from KCDC. In their
respective evidence for KCDC and Wellington Water, Ms Thomson and Ms
Wratt noted that the definition limits vehicles to 3,500kg which is light relative
to the weight of vehicles that are commonly used on beaches for a range of
purposes.86 In his right of reply, Mr Blackman agreed that this limit in the
definition created inefficacies in the related rules and would require resource
consent for a range of vehicles that should be enabled in the CMA.87 We have
adopted the collective view of these experts that the definition be amended to
delete the weight limit for the reasons they have expressed.

10.12

Turning to Policy 148, we have made two amendments in response to the
submission from the Minister of Conservation for the reasons expressed in the
evidence of Mr Mace and Ms Cooper.88 We agree the policy should apply to
the seabed as well as the foreshore and that an exemption should be made
under the policy to enable vehicle access for conservation purposes. We
understand that having such access is inherent in a range of functions exercised
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Section 42A Report, Tim Blackman (4 May 2018) para 135 - 139.
Evidence of Emily Thomson (18 May 2018) para 6.22 and Evidence of Carolyn Wratt (25 May 2018) para 41-42.
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Right of Reply, Tim Blackman (18 July 2018) para 73 - 83 and Appendix A, p.2 - 3.
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Evidence of Jack Mace for the Minister of Conservation (18 May 2018) para 9 - 16 and Evidence of Lucy Cooper for
the Minister of Conservation (18 May 2018) para 192 - 211.
86

546

Proposed Natural Resources Plan

Decision 14 – Coastal Management

by the Department of Conservation, and the proposed Plan should enable this
as it does other activities with national, regional or local significance.
10.13

We have made no further amendments to the policy as requested by submitters
for the reasons given by Mr Blackman.89 We share his view that the objectives
in the proposed Plan are best implemented by an “avoid” policy direction,
including (for example) Objective O14, and no additional exceptions to the
avoid direction are justified by the evidence presented on the policy at the
hearing.

10.14

Policy P149 has been retained as notified for the reasons expressed by Mr
Blackman.90 We share Mr Blackman’s view in particular that vehicular access
not associated with boat launching, retrieval, or mooring or associated special
circumstances has potential for significant adverse effects on the fossil forest.
The NZCPS directs that vehicle use will be controlled in such circumstances,
and Objective O36 of the PNRP establishes that the outcome for significant
geological features such as the fossil forest will be one of protection. On that
basis, we consider that the policy as notified is appropriate.

10.15

Rules R190, R196-R199 and Map 35
Rule R190 has been amended to make clear in the rule that the disturbance to
be managed is from motor vehicles. We adopt the reasons expressed by Mr
Blackman91 and, in doing so, accept in part the submissions by MDC, SWDC,
Hiwi Trust and Castlepoint Residents and others seeking continued ability to
disturb the foreshore and seabed associated with vehicular access to existing
boat launches.

10.16

We have also relocated the rule to group with Rules R196-R199 and have
added a cross reference to R190 in rules R196 and R198 for plan navigation
purposes. During the hearing, the issue of motor vehicles on beaches was
largely related to Titahi Bay, and in particular, the spatial extent of the Titahi
Bay fossil forest geological feature shown on Map 35. The two issues became
intertwined at the hearing but we believe the solutions are distinguishable. To
that end, we have addressed the rules in this report, and the mapping issues (i.e.
spatial extent of the fossil forest feature) in Decision Report 10.

10.17

Relatedly, we have not accepted the submission from the Titahi Bay Residents
Association or other alternatives sought by submitters on Rule R190 for the
reasons given by Mr Blackman.92 We have not reinstated the operative
Regional Coastal Plan rules as sought by Titahi Bay Residents Association as it
would increase the risk that Policy P149 and Objective O36 are not
implemented. We prefer the Council evidence and section 32 analysis in this
respect, which supports a prohibition of the types of vehicle use in Titahi Bay
which is not otherwise authorised by other rules in the proposed Plan.
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Section 42A Report, Tim Blackman (4 May 2018) para 181 - 194.
Section 42A Report, Tim Blackman (4 May 2018) para 216 - 235.
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Right of Reply, Tim Blackman (18 July 2018) para 98 - 101 and Appendix A, p.16 - 17.
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Section 42A Report, Tim Blackman (4 May 2018) para 295 - 314 and Right of Reply, Tim Blackman (18 July 2018)
para 89 - 93.
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10.18

Turning to Rule R196, we have made one amendments to the notified
provision. We have added an exception for activities permitted by R190 as a
consequential amendment to the change we have adopted for Rule R190. This
will avoid any ambiguity for plan users in the future regarding the applicability
of these two rules in relation to one another.

10.19

The alternatives sought by other submissions on Rule R196 are not accepted
for the reasons given by Mr Blackman in his section 42A report.93

10.20

Consistent with our amendments to Policy P148 and for similar reasons, we
have amended Rule R197 by adding a new clause (d) to permit vehicular
disturbance for conservation purposes. This adopts the recommendation of Mr
Blackman.94 This amendment will better implement that revised policy
direction and again, we have relied upon the evidence of Ms Cooper and Mr
Mace in this respect.

10.21

We have not accepted the alternatives sought by other submitters for the
reasons given by Mr Blackman.95 We share his view that extending the scope
of the rule to include additional sites, areas or purposes would not be in line
with the policy direction in the proposed Plan as summarised above.

10.22

For the reasons given by Mr Blackman96, we have not made any substantive
amendments to Rule R198 in response to submissions seeking amendments;
though on the recommendation we have added a cross reference in this rule to
Rule R190 for navigation purposes under Clause 16 of the RMA.

10.23

We wish to record in particular the concerns expressed by the Ivy Bay
Residents and their desire for Rule 198 to be more enabling as relates to
accessing their properties. We have some sympathy for their situation they
described in some detail at the hearing; however, in our view, the PNRP policy
direction is clear that vehicle access will be avoided except in limited,
specialised situations – and private access to property is not one of them. The
policy framework, therefore, does not support their desire for the rule to be less
stringent than non-complying.

10.24

The substance of the Rule R199 has also been retained as notified; however,
we have added a note to refer to Rule R190 as recommended by Mr Blackman
for the reasons he expressed.97 We have not accepted all other alternatives
sought by submitters for the reasons given by Mr Blackman.98

10.25

Map 35 is directly related to Rule R199. For the reasons expressed by Mr
Blackman, we have not amended the map in response to submissions seeking
changes.99 While we acknowledge that the map encompasses an area that is
potentially broader than the spatial extent of the resource it aims to protect, we
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Section 42A Report, Tim Blackman (4 May 2018) para 143 - 154.
Right of Reply Report, Tim Blackman (18 July 2018) para 107 - 111.
Section 42A Report, Tim Blackman (4 May 2018) para 156 - 178.
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Section 42A Report, Tim Blackman (4 May 2018) para 196 - 200 and Right of Reply, Tim Blackman (18 July 2018)
para 116 - 126.
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Section 42A Report, Tim Blackman (4 May 2018) para 253 - 254 and Appendix A p.25 - 26.
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Section 42A Report, Tim Blackman (4 May 2018) para 237 - 252.
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find that approach is necessary given the dynamic nature of the environment in
which it is located. Rules R190 and R199 are, in our view, sensitive to this
conservatism engrained in the map by limiting application of the rule to
“exposed” portions of the fossil forest. To that end, no additional change is
required to the maps.

11.

Noise and lighting

11.1

Relevant Provisions
The provisions we consider here are Policies P150-P151, general conditions
(o)-(u) and the definition of noise sensitive activities.

11.2

Policy P150 directs that noise in the CMA is to be managed applying the
general conditions or by adopting the best practicable option to ensure
reasonable levels of noise. Exterior lighting is to avoid being directed directly
at sensitive activities, roads and navigation tracks an is to minimise effects on
other people and wildlife except where necessary for health and safety.

11.3

Policy P151 manages use and development in the CMA to minimise adverse
underwater noise effects on marine fauna and health and amenity values of
people in the CMA.

11.4

General condition (o) establishes controls on lighting and glare, while
conditions (p)-(u) manage various sources and receivers of noise in the CMA.

11.5

Amendments and reasons
As discussed further below, we have retained Policies P150-P151 and
conditions (o)-(u) as notified.

11.6

We have retained Policy P150 as notified for the reasons given by Mr
Blackman in his section 42A report.100 While WIAL’s submission queried the
absence of any reference to the relevant NZ Standard for aircraft noise under
the policy, it was evident from Mr Kyle’s evidence that the submitter’s concern
related more to the absence of the reference in the general conditions at section
5.7.2 of the proposed Plan, rather than Policy P150. We were not compelled by
his evidence to amend the policy as a result.

11.7

All submissions on Policy P151 were in support and accordingly, we have not
made any amendments.

11.8

General conditions (o) – (u) were only subject to one submission seeking
amendment, being from NZTA in relation to condition (p). As noted above, in
the evidence presented by Mr Edwards for NZTA at the hearing, it was
accepted that the provisions be retained as notified for the reasons expressed in
Mr Denton’s section 42A report. As all other submissions on the conditions are
in support, we have retained the conditions as notified.

100

Section 42A Report, Tim Blackman (4 May 2018) para 666 - 673.
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12.

Amendments to other provisions

12.1

Here, we consider the remaining provisions, including general conditions (k)(n), Maps 42-48 and the definition for noise sensitive activities.

12.2

Turning firstly to condition (k), we have amended the clause in response to the
submission from NZTA for the reasons expressed by Mr Denton.101 We agree
that the focus of the condition should be about preventing fish passage being
impeded, rather than actively providing for fish passage in all cases. We
consider this is more consistent with the direction under Policy P34 and the
anticipated outcome for fish passage expressed in Objective O29.

12.3

We have amended condition (l) in response to the submission from Wellington
Recreation Marine Fishers Association to change the date for the inanga
spawning period. This is consistent with the change we made to the
corresponding general condition (e) in section 5.5.4 of the proposed Plan. We
adopt the reasons for the change as explained in Decision Report 12.

12.4

PCC also sought amendment to condition (l) to allow for limited essential and
emergency works. Mr Denton did not address this in his section 42A report of
either of his replies and PCC did not present any evidence on the matter either.
In the absence of any evidence to justify that change suggested by PCC, we
have not accepted the submission. Further, we note that it was not entirely clear
the extent of works sought by PCC to be enabled. We also note that emergency
works are enabled by section 330 of the RMA in applicable circumstances.

12.5

No submissions were received in relation to condition (n) and the clause is
retained as notified accordingly.

12.6

Maps 42-48 were subject to two submissions. Firstly, KCDC sought for the
maps to show the inland extent of the CMA for the entire CMA (not just at the
intersection of river mouths) and to show the location of coastal protection
structures in relation to the CMA boundary. We have not accepted that relief
for the reasons expressed by Mr Blackman in his section 42A report.102 We
share his view that the information requested is available on the Council GIS
website and that it need not be replicated on the planning maps.

12.7

The second submission, from Mr and Ms Crofoot, sought deletion of one of the
two streams shown in the Ngakauau catchment on Map 47. We have not
accepted the submission for the reasons given by Mr Blackman.103

12.8

Finally, regarding the definition of “noise sensitive activities” we have not
accepted the submission from PCC seeking the addition of hospitals to the
activities listed. In this respect, we adopt Mr Blackman’s reasons for retaining
the notified definition.104
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Section 42A Report, Paul Denton (30 April 2018) para 642 - 646 and Appendix A, p.9 - 10.
Section 42A Report, Tim Blackman (4 May 2018) para 770 - 771.
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13.

Conclusion

13.1

For the reasons summarised above, we have adopted several changes to the
coastal polices and methods.

13.2

Overall, we find these amendments will better implement the objectives of the
proposed Plan as amended in Decision Report 4 consistent with the
requirements set out in section 32AA of the RMA.
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Decision Report 15
Natural Hazards

1.

Introduction

1.1

Report outline and approach
This is the fifteenth of 16 decision reports prepared by the Hearing Panel
appointed to hear submissions on, and determine, the PNRP.

1.2

The report addresses the policies and methods relating to natural hazards and the
submissions received on those provisions.

1.3

We have structured our discussion on this topic as follows:
(a)

Section 2 summarises key contextual matters, including relevant
provisions and key issues / themes in submissions;

(b)

Sections 3 - 5 contain our evaluation of key issues and amendments to
provisions; and

(c)

Section 6 briefly sets out our conclusions.

1.4

This report should be read in conjunction with Decision Reports 1 and 4. The
former provides context on the approach we have adopted to our decisionmaking and our reporting. Decision Report 4 records our decisions on the
submissions relating to the proposed Plan’s objectives.

1.5

Section 32AA of the RMA is the principal driver for this report. Among other
things, it requires:

1.6

(a)

our evaluation to be focussed on changes to the proposed provisions
arising since the notification of the PNRP and its section 32A reports;

(b)

the provisions to be examined as to whether they are the most
appropriate way to achieve the objectives;

(c)

as part of that examination, that:
(i)

reasonable alternatives within the scope afforded by
submissions on the provisions and corresponding evidence are
considered;

(ii)

the efficiency and effectiveness of the provisions is assessed;

(iii)

the reasons for our decisions are summarised; and

(iv)

our report contains a level of detail commensurate with the
scale and significance of the changes made.

As set out in Decision 1, we have not produced a separate evaluation report under
section 32AA. Rather, where we have adopted the recommendations of
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Council’s section 42A authors, we have adopted their reasoning, unless
expressly stated otherwise. This includes the section 32AA assessment table
attached to the relevant section 42A reports and / or right of reply reports. Those
reports are part of the public record and are available on the GWRC website.
Where our decision differs from the section 42A authors’ recommendations, we
have incorporated the section 32AA evaluation into the body of this report as
part of our reasons for amendments, as opposed to including this is a separate
table or appendix.
1.7

We note also that specific objectives were considered at the hearing of these
matters. For the reasons we have given in Decision Reports 1 and 4, however,
our evaluation of those and all other objectives is contained within Decision
Report 4. Both of those Decision Reports should accordingly be read in
conjunction with the below.

1.8

Appendix C contains our summary table of decisions on each submission point
and Appendix D contains the track changed Proposed Natural Resources Plan.

2.

Summary of provisions and key issues

2.1

Outline of matters addressed in this section
In this section, we provide relevant context around which our evaluation is
based. Our discussion includes:

2.2

2.3

2.4
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(a)

summary of relevant provisions;

(b)

themes raised in submissions; and

(c)

identification of key issues for our subsequent evaluation.

Relevant Provisions
Natural Hazards – Objectives
As indicated in Decision Report 4, we propose changes to the three objectives
relevant to natural hazards to enhance the proposed Plan’s implementation of the
RMA’s sustainable management purpose. Those edits included the deletion of
one objective (O22 as notified) and refinements to the two other objectives O20
and O21. In summary, the outcomes now anticipated by the natural hazards
objectives are that:
(a)

the risks from natural hazards and adverse effects of climate change on
people, the community and infrastructure will be acceptable (O20); and

(b)

inappropriate use and development in high risk areas will be avoided
(O21).

It is these revised objectives which form the basis for our section 32 analysis;
namely an examination of whether the proposed provisions are the most
appropriate way to achieve the natural hazards objectives.
Natural Hazards – Policies
We consider four of the PNRP policies in this decision.
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2.5

Policy P27 seeks to avoid use and development in high hazard areas, unless
criteria relating to such matters as functional need, risk mitigation, noninterference with natural processes, and consideration of natural cycles and
fluctuations are met.

2.6

Policy P28 seeks to avoid hard engineering mitigation and protection methods
except where they are a necessary means for protecting existing development
from unacceptable risk.

2.7

Policy P29 requires that particular regard be given to the potential for climate
change to adversely affect use and development by causing or exacerbating
natural events, namely coastal erosion and inundation, river and lake flooding,
erosion or aggradation, stormwater ponding and impeded drainage, and sea level
rise.

2.8

Policy P30 provides for the minimising of the adverse effects of use and
development on natural buffers such as beaches, dunes or wetlands.

2.9

2.10

2.11

2.12

Natural Hazards – Rules
In the PNRP, rules relating to activities in wetlands and the beds of lakes and
rivers and the CMA impose considerations relating to relevant natural hazards
such as flooding, erosion or inundation through conditions on consent status, and
matters of control and discretion. Activities intended for hazard protection or
mitigation purposes in these environments, including seawalls, are explicitly
provided for by rules. However, there are no schedules or maps in the proposed
Plan relating to natural hazards. This is a matter of wider concern to the Panel; a
concern that we briefly touched on in Decision Report 1 and which we outline
in detail in Section 4 of this Decision Report.
Requests for amendments to the rules referred to above are dealt with
comprehensively in the Decision Reports covering the topic to which they
relate; most notably the rules on Coastal Management.
Natural Hazards – Other Methods
There are two other methods described in Section 6 of the proposed Plan that are
relevant to this topic. They set out the Council’s intention to:
(a)

work with stakeholders in developing and implementing a regional
hazards management strategy (Method M3); and

(b)

develop regional guidance for managing impacts from sea level rise
(Method M4).

Natural Hazards – Definitions
There are nine defined terms that are of particular importance where the
provisions relating to natural hazards are concerned. These are the definitions
for ‘hazard management strategy’, ‘high hazard areas’, ‘hard engineering’,
‘residual risk’, ‘risk’, ‘risk-based approach’, ‘soft engineering’ and ‘storm
surge’. The definition for ‘seawall’ is also relevant, but our consideration of
submissions on this term is contained in Decision Report 14 relating to Coastal
Management.
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2.13

2.14

2.15

2.16

Submissions
Similar to other topics, we found that the main groupings for submissions on
natural hazards fall into the following three categories:
(a)

those in support of a particular provision (or provisions);

(b)

those seeking to amend or delete a provision(s); and

(c)

those recommending the inclusion of new policies, rules or other
methods.

Key matters emerging from the submissions seeking amendments to the
provisions, or inclusion of new provisions, are:
(a)

broad concerns regarding the overall management framework and
approach to hazards;

(b)

the extent to which the natural hazards provisions give effect to the
NZCPS;

(c)

questions regarding the meaning of key terms, notably ‘risk’, ‘residual
risk’ and ‘risk-based approach’;

(d)

the definition and scope of, and thresholds associated with ‘high hazard
areas’;

(e)

the definitions for ‘hard and ‘soft engineering’ and provision for the
former in policies;

(f)

requests for a definition for ‘climate change’, and the extent to which
the Plan provisions give wider consideration to climate change and also
the NZCPS with respect to this issue;

(g)

concerns over the implications of natural buffers in terms of
consequential restrictions on the use of land;

(h)

the methods by which the Council intends to develop guidance relating
to sea level rise; and

(i)

the definition for ‘hazard management strategy’.

Some of these matters feature more predominantly than others in our evaluation
below, but we record that all submissions on the provisions relating to natural
hazards have been subject to analysis in our deliberations. More detailed
descriptions of the submissions and key issues can be found in Mr Sheild’s
section 42A and right of reply reports.
Outline of Key Issues
Our evaluation below focusses on three key issues in turn, being:
(a)
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changes to policies (section 3);
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3.1

3.2

(b)

changes to other methods (section 4); and

(c)

changes to definitions (section 5).
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Changes to Policies
Relevant provisions
The provisions we consider here are Policies P27, P28, P29 and P30. As noted
above, the policies focus on high hazard areas, hard engineering protection and
mitigation options, the impacts of climate change, and the role of natural buffers
in hazard mitigation, respectively.
Amendments and reasons
For the reasons outlined below, we have amended the policies as follows:
Policy P27:
(a)

amending references to ‘high hazard areas’ to ‘high risk areas’ in line
with a change to the definition for the former (see Section 5 of this
Decision Report); and

(b)

amending clause (d) to refer to ‘adverse effects on’ (rather than
‘interference with’) natural processes, to use more commonly
understood terms for natural processes, and to replace ‘minimised’ with
‘avoided, remedied or mitigated’.

Policy P28:
(c)

amending ‘hard engineering’ to ‘hard hazard engineering’; and

(d)

rearranging the policy to distinguish between the application of two
criteria that set out the limited circumstances in which such mitigation
and protection methods would be countenanced.

Policy P29:
(e)

amending the title of the policy to make reference to the ‘effects of’
climate change;

(f)

adding reference to values that are threatened by climate change
(namely biodiversity, aquatic ecosystem health and mahinga kai);

(g)

adding a time horizon over which relevant natural hazard events must
be considered (100 years);

(h)

adding ‘decreased minimum flows’ as a potential natural hazard; and

(i)

applying the word ‘relative’ with respect to ‘sea level rise’ and
replacing ‘best available guidance’ with ‘reliable scientific data’.

Policy P30:
(j)

providing for the ‘restoration or enhancement’ of natural buffers; while
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restructuring the policy to clarify that it is the ‘adverse effects of use
and development’ on natural buffers that are to be minimised.

Policy P27
In making the changes to Policy P27 outlined above, we rely primarily on the
scope provided by the submissions from WWL, WIAL and the Minister of
Conservation, the evidence of Ms Wratt,1 Mr Kyle2 and Ms Cooper3
respectively, and Mr Sheild’s section 42A and right of reply reports.

3.4

In its submission,4 (and in the evidence of Ms Wratt5) Wellington Water sought
the use of plain English terms rather than the reference in Policy P27 as notified
to ‘fluvial and lacustrine processes’. We agree and have accepted Mr Sheild’s
reasoning6 and adopted his replacement wording in this respect, inclusive of an
amendment from ‘river’ to ‘riverine’; a minor change which is within scope of
clause 16(2) of Schedule 1.

3.5

In its submission, WIAL sought better alignment between Policy P27 and the
NZCPS.7 We agree with Mr Kyle’s reasoning for preferring ‘adverse effects’
over ‘interference’ and ‘avoided, remedied or mitigated’ over ‘minimised’.8 We
note that in his right of reply, Mr Sheild agreed that such wording would better
align with the RMA and provide greater precision.9 We concur and have adopted
the recommended wording for clause (d). In doing so, we note that we have
generally adopted the phrase ‘avoided, remedied or mitigated’ in preference to
‘minimised’ elsewhere in the proposed Plan, where appropriate.

3.6

The Minister of Conservation requested that a 100 year time frame to assess and
manage coastal hazards, as required by the NZCPS, be incorporated into Policy
P27.10 Mr Sheild agreed that referring to a 100 year time frame would give better
effect to the NZCPS and the direction it provides regarding natural hazards.11
Again, we concur.

3.7

The main alternatives to the changes we have made were requested by submitters
who sought the addition to the policy of qualifiers such as ‘unless unavoidable’,
‘as far as is practicable’ and ‘to an acceptable degree’.12 We agree with the
reasons Mr Sheild provided for recommending their rejection, this is that they
would fail to give effect to the NZCPS and introduce additional uncertainty.13
Accordingly, we have not granted the relief sought in those particular
submissions.

1

Evidence from Carolyn Wratt, 25 May 2018.
Evidence from John Kyle, 18 May 2018.
3
Evidence from Lucy Cooper, 18 May 2018.
4
Submission S135 Wellington Water.
5
Evidence from Carolyn Wratt, 25 May 2018, para 97.
6
Section 42A Report, Richard Sheild, 4 May 2018, para 245.
7
Submission S282 WIAL.
8
Evidence from John Kyle, 18 May 2018, paras 4.3 – 4.10.
9
Right of Reply for Hearing Stream 6, prepared by Richard Sheild, 18 July 2018, paras 146 and 171.
10
Submission S75 Minister of Conservation.
11
Section 42A Report, Richard Sheild, 4 May 2018, paras 211 – 212.
12
Submissions S145 First Gas, S146 NZTA, S367 MDC and S366 SWDC.
13
Section 42A Report, Richard Sheild, 4 May 2018, paras 225 and 240.
2

558

Proposed Natural Resources Plan

3.8

3.9

Decision 15 – Natural Hazards

Policy P27 has additionally been altered through a change to the title of the
definition for ‘high hazard area’ to ‘high risk area’. We deal with the rationale
for this change in Section 5 of this Decision Report.
Policy P28
We adopted the amended wording for Policy P28 recommended by Mr Sheild,
for the reasons he outlined in his right of reply.14 We find that the changes
provide a clearer cascade with respect to the level of adverse effects that must
be met before hard engineering methods can be countenanced i.e. either ‘no more
than minor’, or ‘more than minor’, only where the works form part of a hazard
risk management strategy. We agree with Mr Sheild that there is scope to make
these changes in WIAL’s submission, which sought that the policy be
restructured.15

3.10

WIAL also sought the insertion of the word ‘hazard’ into the term ‘hard
engineering’ to clarify that it is intended to apply to hard hazard mitigation
measures, and does not inadvertently capture any hard engineering structure. Mr
Sheild addressed this request in his rewording of the policy; we adopt that
rewording, and note that a consequential change to the definition for ‘hard
engineering’ would be beneficial (refer Section 5 in this Decision Report).

3.11

The main alternatives to the changes we have made that were requested by
submitters, involved amending Policy P28 to:

3.12

3.13

(a)

provide an exemption with respect to regionally significant
infrastructure;16

(b)

add a reference to ‘functional and operational need’;17 or to

(c)

add references to the benefits of hard engineering options.18

We agree with the reasons Mr Sheild outlined in recommending that no changes
be made to the policy in these respects.19 Functional and operational needs are
already acknowledged and provided for in Policy P27(a). That provision
effectively caters for considerations relating to regionally significant
infrastructure. Higher order policy frameworks including the RPS and NZCPS
are clearly discouraging of hard engineering options.
Policy P29
In making the changes to Policy P29 outlined above, we rely primarily on the
scope provided by the submissions from Forest and Bird, the Minister for
Conservation, Coastal Ratepayers United, and a number of individual submitters
referred to in Mr Sheild’s section 42A report.20 We also agree with the reasons

14

Right of Reply for Hearing Stream 6, prepared by Richard Sheild, 18 July 2018, paras 209 – 213 and 234 – 240.
Submission S282 WIAL
16
Submissions S29 Powerco, S55 The Oil Companies, S367 MDC, S366 SWDC and S135 Wellington Water.
17
Submissions S121 CentrePort and S282 WIAL.
18
Submission S286 WCC.
19
Right of Reply for Hearing Stream 6, prepared by Richard Sheild, 18 July 2018, paras 209 – 211, 214 – 216, 220 –
224, 227 – 229 and 232 – 233.
20
Submissions S353 Forest and Bird, S75 Minister of Conservation and S93 Coastal Ratepayers United and Section
42A Report by Richard Sheild, 4 May 2018, paras 380 and 391, respectively.
15
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Mr Sheild provided in recommending amendments to Policy P29 that we have
made.21 Overall, we find that the amendments will assist in better aligning Policy
P29 with the policy imperatives of the NZCPS and Objective O22, and improve
the policy’s specificity and clarity.
3.14

3.15

The main alternatives to the changes we have made were requested in
submissions from Forest and Bird and a number of individual submitters referred
to in Mr Sheild’s section 42A report,22 and also suggested in evidence by Ms
Cooper for the Minister of Conservation.23 We agree with the reasons Mr Sheild
provided in recommending the rejection of these requests; in essence, that they
would duplicate existing policies, dilute the benefit of retaining all references to
the effects of climate change in one policy, or that the requested relief is
otherwise addressed by amendments to Policy P29 as proposed.24
Policy P30
In making the changes to Policy P30 outlined above, we rely primarily on the
scope provided by the submission from the Minister for Conservation,25 and the
reasons set out in Mr Sheild’s section 42A report26 and right of reply27 and in
evidence from Ms Cooper.28 The wording we have adopted, in referring to the
‘restoration and enhancement’ of natural buffers, will give fuller effect to Policy
26 of the NZCPS and the proposed Plan’s objectives. It is also the most
grammatically correct and elegant version of the options available.

3.16

We are otherwise in agreement with the reasons Mr Sheild gave29 for
recommending the rejection of other requested amendments to Policy P30 that
were sought by submitters, including Land Matters Ltd and Federated Farmers,30
among others.

4.

Changes to Other Methods

4.1

Relevant provisions
Here, we focus on Methods M3 and M4. The specific focus of each of these
methods is as set out in paragraph 2.11.

4.2

Amendments and reasons
We have not made any substantive changes to Methods M3 or M4 as notified,
for the reasons set out below.

21
Section 42A Report, Richard Sheild, 4 May 2018, paras 371 – 372, 374, 380, 383, 392 – 396, 404 and 407 and Right
of Reply for Hearing Stream 6, prepared by Richard Sheild, 18 July 2018, para 249.
22
Submission S353 Forest and Bird and Section 42A Report, Richard Sheild, 4 May 2018, para 398, respectively.
23
Evidence from Lucy Cooper, 18 May 2018, paras 90 – 93.
24
Section 42A Report, Richard Sheild, 4 May 2018, paras 400 and 405 - 406 and Right of Reply for Hearing Stream 6,
prepared by Richard Sheild, 18 July 2018, para 250.
25
Submission S75 Minister of Conservation.
26
Section 42A Report, Richard Sheild, 4 May 2018, para 426.
27
Right of Reply for Hearing Stream 6, prepared by Richard Sheild, 18 July 2018, paras 258 – 263.
28
Evidence from Lucy Cooper, 18 May 2018, paras 99 – 104.
29
Section 42A Report, Richard Sheild, 4 May 2018, paras 422 and 432.
30
Submissions S285 Land Matters and S352 Federated Farmers respectively.
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4.3

In retaining Method M3 in its notified form we accept the reasoning provided
by Mr Sheild.31 In their submissions, PCC32 supported the method while KCDC
sought an amendment to the method to commit councils to a timeframe for
preparing a regional hazards management strategy.33 Allin and Crozier and
Coastal Ratepayers United requested amendments to the method to provide more
details with respect to process and relevant stakeholders.34 Essentially, Method
M3 has already been given effect to. The strategy has been made operational.
The relief the submitters sought is therefore redundant, and there is no value in
amending Method M3. However, there is no scope in submissions to effect the
method’s deletion or to update it to refer to the on-going implementation and
review of the resulting strategy, and therefore we have not amended it.

4.4

At this point, the Panel considers it appropriate to outline its concerns regarding
the management framework for natural hazards in the proposed Plan. We are
obliged to consider whether the provisions in the PNRP represent an effective
and efficient means of achieving Objective O21; in other words, avoiding
inappropriate use and development in high risk areas. We have observed in
paragraph 2.9 above that the proposed Plan does not identify high risk areas in
maps, nor on that basis does the Plan directly trigger resource consent
requirements. Rather, it relies on indirect references to natural hazards
considerations in rules which trigger consent requirements for other reasons, and
then, only in the CMA or in the beds of lakes or rivers. Through Method M3, it
also signals reliance on the development of a non-regulatory regional hazards
management strategy. We understand that strategy may in turn lead to the
development of regulatory provisions for inclusion in resource management
plans.

4.5

To return to the outcome that Objective O21 seeks then, we are of the view that
the proposed Plan as it stands provides no certainty that inappropriate use and
development will be avoided in high risk areas. While the regional hazards
management strategy may have been completed, as yet the circle has in no way
been closed; in other words, no rule-based provisions have been incorporated
into the proposed Plan or any other plan that we are aware of, with respect to
areas subject to significant or high hazard risks.

4.6

While KCDC’s original submission addressed similar concerns, and sought the
development and inclusion of a regulatory framework in the PNRP itself,
including significant hazard maps and other instruments,35 in evidence Ms
Thomson resiled from this request, instead indicating that as the work on the
regional hazards management strategy was complete, the request was no longer
necessary.36 Our dilemma, therefore, is that irrespective of the completion of the
strategy, we continue to share the concerns expressed in KCDC’s original
submission, but we have no evidence we can rely on in addressing those
concerns.

31
Section 42A Report, Richard Sheild, 4 May 2018, paras 447 – 462 and Right of Reply for Hearing Stream 6, prepared
by Richard Sheild, 18 July 2018, para 277.
32
Submission S163 PCC.
33
Submission S117 KCDC.
34
Submissions S175 Allin and Crozier and S93 Coastal Ratepayers United respectively.
35
Submission S117 KCDC.
36
Evidence from Emily Thomson, 18 May 2018, para 6.11.
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4.7

In our view, the absence of directly applicable provisions in the proposed Plan
aligns with our findings on other key section 6 matters, namely the gaps in the
PNRP with respect to sites of significance (notably outstanding natural features
and landscapes, outstanding coastal natural character and wetlands), and its
staged and therefore progressive implementation of the NPS-FM. In other words,
as set out in Decision Report 1, we find that the Plan is incomplete.

4.8

In making no substantive changes to Method M4 we accept the reasoning
provided by Mr Sheild. The only change that Mr Sheild recommended,37 and
that we accept, is a minor correction to the reference to the ‘Intergovernmental
Panel on Climate Change’; prompted to do so by submissions from PCC and
Wellington Water.38 We have also un-bolded the phrase ‘coastal hazards’, as this
is not a term defined in the PNRP.

4.9

There were two requests to otherwise revise Method M4 that we have not
proceeded with, in accordance with Mr Sheild’s advice. These were to include a
reference to storm surges,39 and to develop guidance on climate change in
partnership with a wider group of stakeholders and to make any draft guidance
publicly available.40 Mr Sheild considered that storm surges are a short-term
event more directly related to coastal hazards which are dealt with under Method
M3, and noted that guidance had been developed in collaboration with a wider
group of stakeholders, but is primarily intended for consumption by territorial
authorities.41 We concur, and agree on that basis that there are no grounds to
further amend Method M4.

5.

Changes to Definitions

5.1

5.2

5.3

37

Relevant Provisions
Here we consider the proposed Plan’s definitions relevant to natural hazards. Of
the nine relevant definitions outlined in paragraph 2.12 above, seven drew
submissions that require consideration. They are the definitions for ‘hazard
management strategy’, ‘high hazard areas’, ‘hard engineering’, ‘residual risk’,
‘risk’, ‘risk-based approach’ and ‘soft engineering’.
Amendments and reasons
We have made substantive changes to the definitions as notified for ‘hazard
management strategy’, ‘risk-based approach’ and ‘soft engineering’. We have
also amended the definitions for ‘hard engineering’, ‘high hazard areas’, ‘risk’
and ‘residual risk’, but only with respect to their titles. In all cases, refer below
for our reasons.
With respect to the definition for ‘hazard management strategy’, we have
inserted the word ‘risk’ into the definition’s title and also where associated with
the word ‘hazard’ within the definition. We have also added an additional
sentence stating that the ‘scale of a hazard risk management strategy should
reflect the scale of the proposed development or activity.’ In doing so, we accept

Section 42A Report, Richard Sheild, 4 May 2018, para 467.
Submissions S163 PCC and S135 Wellington Water respectively.
39
Submission S32 Wellington Recreational Marine Fishers Association.
40
Submissions S175 Allin and Crozier and S93 Coastal Ratepayers United.
41
Section 42A Report, Richard Sheild, 4 May 2018, paras 469 – 470 and 474 – 476.
38
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Mr Sheild’s reasons for recommending these inclusions that is that to do so
would align with language used in the proposed Plan relating to managing risk,
and will improve the proposed Plan’s clarity.42 Scope to make these changes is
afforded in submissions by Federated Farmers and Allin and Crozier.43
5.4

With respect to the definition for ‘risk-based approach’, we have made
amendments to clarify that:
(a)

the ‘assessments’ referred to are those that are required as part of a
resource consent application in high hazard areas; and

(b)

it is not just the vulnerability of, exposure of or effects on the site or
development to natural hazards that are to be the focus of such
assessments, but also ‘areas around the development’.

5.5

In making these changes, we accept Mr Sheild’s reasons for recommending their
inclusion as to do so would clarify when such assessments are necessary and
would ensure that the definition aligns with the RPS.44 Scope to make these
changes is afforded in submissions by WCC and Coastal Ratepayers United.45

5.6

With respect to the definition for ‘soft engineering’, we have included ‘riparian
planting’ within the list of potential works, and added ‘riverine’ to the natural
features that such works may mimic. As these changes mean the definition
differs from the RPS definition, the asterisk will be deleted as a consequential
amendment. In doing so, we once again accept Mr Sheild’s reasons for
recommending their inclusion as to do so provides clarity in broadening the
examples provided, without altering the intent of the definition.46 Scope to make
these minor changes is afforded partly in a submission by WCC47 and partly by
clause 16(2) of Schedule 1. The Panel observes that, on the face of it, adding
such phrases into the definition would extend its application to the beds of rivers.
However, as the definition is only employed in Policy P139 in relation to
seawalls, it would only be those portions of river beds that are located in the
CMA that would in practice be affected. Therefore, there is no risk of the
jurisdiction of Policy P139 being extended by stealth.

5.7

With respect to the definition for ‘hard engineering’, we have added the word
‘hazard’ as a consequential change following an amendment to the only policy
(P28) where it is employed (refer paragraph 3.10 above). We otherwise agree
with the reasons Mr Sheild provided in recommending the rejection of a request
by WIAL that the definition be amended to refer to ‘infrastructure’.48

42

Section 42A Report, Richard Sheild, 4 May 2018, paras 479 and 484 and Right of Reply for Hearing Stream 6,
prepared by Richard Sheild, 18 July 2018, paras 267 – 270.
43
Submissions S352 Federated Farmers and S175 Allin and Crozier.
44
Right of Reply for Hearing Stream 6, prepared by Richard Sheild, 18 July 2018, paras 53 – 54 and Appendix C, pages
78 – 79.
45
Submissions S286 WCC and S93 Coastal Ratepayers United.
46
Right of Reply for Hearing Stream 6, prepared by Richard Sheild, 18 July 2018, paras 177 – 183 and 185.
47
Submission S286 WCC.
48
Section 42A Report, Richard Sheild, 4 May 2018, para 263.
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5.8

With respect to the definition for ‘high hazard areas’, and in response to
submissions from CentrePort and Wellington Water,49 and questions posed by
the Panel, Mr Sheild acknowledged that it would perhaps be clearer and less
confusing to make reference to ‘high risk areas’, as it would better align with the
proposed Plan’s approach to managing natural hazards. However he found no
scope in submissions to make that change.50 We note, however, that in its
submission, Coastal Ratepayers United requested such a change.51 Therefore we
find there is scope to do so and have amended the references to ‘high hazard
risk’ in the definition accordingly. We note that this will require consequential
amendments to Policy P27 and Objective O21. We otherwise agree with the
reasons Mr Sheild gave for recommending no change to the definition, in
response to requests by submitters.52

5.9

The only submissions received with respect to the definition for ‘residual risk’
supported its retention. With respect to the definition for ‘risk’, Mr Sheild
recommended that no changes were necessary, as the requests by submitters53 to
make reference to ‘uncertainty’ and ‘AS / NZ ISO’ would not provide greater
clarity.54 We agree with this assessment, but note that we have made minor
changes to these definitions, to ‘hazard risk’ and ‘residual hazard risk’. In our
view these amendments clarify that these definitions relate purely to risk from
natural hazards, rather than risk more generally. We note that this amendment
will result in the definition of ‘hazard risk’ differing from the definition of ‘risk’
in the RPS, so the asterisk will be deleted. As these amendments do not
fundamentally change the intent of the definitions, we rely on clause 16(2) of
Schedule 1 for scope.

6.

Conclusion

6.1

For the reasons summarised above, we have adopted a suite of changes to the
provisions relating to natural hazards.

6.2

Overall, we find these changes will ensure the proposed Plan better aligns with
the relevant direction from the RPS, the NZCPS and section 7(i) of the RMA,
and better implement the objectives of the proposed Plan as amended in Decision
Report 4 consistent with the requirements set out in section 32AA RMA.

49

Submissions S121 CentrePort, S141 CentrePort Properties and S135 Wellington Water.
Right of Reply for Hearing Stream 6, prepared by Richard Sheild, 18 July 2018, paras 107 – 120.
51
Submission S93 Coastal Ratepayers United, page 7/51.
52
Section 42A Report, Richard Sheild, 4 May 2018, paras 172 - 177 and Right of Reply for Hearing Stream 6, prepared
by Richard Sheild, 18 July 2018, paras 109 – 112.
53
Submissions S93 Coastal Ratepayers United, S153 Andrew McIntyre and S175 Allin and Crozier.
54
Section 42A Report, Richard Sheild, 4 May 2018, paras 132 and 135 – 136.
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Decision Report 16
Significant Historic Heritage Values

1.

Introduction

1.1

Report outline and approach
This is the sixteenth of 16 decision reports prepared by the Hearing Panel
appointed to hear submissions on, and determine, the PNRP.

1.2

The report addresses the policies and methods relating to significant historic
heritage values and the submissions received on those provisions.

1.3

We have structured our discussion on this topic as follows:
(a)

Section 2 summarises key contextual matters, including relevant
provisions and key issues / themes in submissions;

(b)

Sections 3 - 6 contain our evaluation of key issues and amendments to
provisions; and

(c)

Section 7 briefly sets out our conclusions.

1.4

This report should be read in conjunction with Decision Reports 1 and 4. The
former provides context on the approach we have adopted to our decisionmaking and our reporting. Decision 4 records our decisions on the submissions
relating to the proposed Plan’s objectives.

1.5

Section 32AA of the RMA is the principal driver for this report. Among other
things, it requires:

1.6

(a)

our evaluation to be focussed on changes to the proposed provisions
arising since the notification of the PNRP and its section 32A reports;

(b)

the provisions to be examined as to whether they are the most
appropriate way to achieve the objectives;

(c)

as part of that examination, that:
(i)

reasonable alternatives within the scope afforded by
submissions on the provisions and corresponding evidence
are considered;

(ii)

the efficiency and effectiveness of the provisions is assessed;

(iii)

the reasons for our decisions are summarised; and

(iv)

our report contains a level of detail commensurate with the
scale and significance of the changes made.

As set out in Decision 1, we have not produced a separate evaluation report
under section 32AA. Rather, where we have adopted the recommendations of
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Council’s section 42A authors, we have adopted their reasoning, unless
expressly stated otherwise. This includes the section 32AA assessment table
attached to the relevant section 42A reports and / or right of reply reports.
Those reports are part of the public record and are available on the GWRC
website. Where our decision differs from the section 42A authors’
recommendations, we have incorporated the section 32AA evaluation into the
body of this report as part of our reasons for amendments, as opposed to
including this is a separate table or appendix.
1.7

We note also that specific objectives were considered at the hearing of these
matters. For the reasons we have given in Decision Reports 1 and 4, however,
our evaluation of those and all other objectives is contained within Decision
Report 4. Both of those Decision Reports should accordingly be read in
conjunction with the below.

1.8

Appendix C contains our summary table of decisions on each submission point
and Appendix D contains the track changed Proposed Natural Resources Plan.

2.

Summary of provisions and key issues

2.1

Outline of matters addressed in this section
In this section, we provide relevant context around which our evaluation is
based. Our discussion includes:

2.2

(a)

summary of relevant provisions;

(b)

themes raised in submissions; and

(c)

identification of key issues for our subsequent evaluation.

Relevant Provisions
Significant Historic Heritage Values – Objectives
As stated in Decision Report 4, we do not propose any changes to the
objective (O34) relevant to significant historic heritage values. Objective O34,
retained as notified, protects significant historic heritage values from
inappropriate modification, use and development and, as such, gives effect to
the RPS and is fit for purpose under the RMA.

2.3

Significant Historic Heritage Values – Policies
We consider two of the PNRP policies in this decision.

2.4

Policy P46 and Policy P47 are complementary. As notified,
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(a)

Policy P46 sets out the matters to be considered in managing activities
so as to avoid, remedy or mitigate more than minor adverse effects on
the significant historic heritage values identified in five schedules to
the proposed Plan (Schedules E1 to E5).

(b)

Policy P47 establishes the limited circumstances in which the
otherwise inappropriate demolition or removal of scheduled structures
with significant historic heritage values may in fact be appropriate. An
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advice note associated with Policy P47 states that applications for
demolition should consider any relevant matters in Policy P46.
2.5

2.6

2.7

2.8

Significant Historic Heritage Values – Rules
There are five rules relating to heritage structures in the Coastal Management
section of the PNRP (Rules R168 – R172). They variously permit or require
resource consent for specific activities (namely maintenance and repair,
additions and alterations, removal and demolition and replacement) associated
with scheduled heritage structures. The rules set out conditions that must be
met for permitted activities, as well as matters for discretion where consents
are required. The most stringent consent status is discretionary.
There are no relevant rules where significant historic heritage values in or on
the beds of lakes and rivers are concerned (i.e. those values identified in
Schedule E5 – see below). Rather, any activities in such environments
requiring discretionary or non-complying consent would be assessed against
the objective and policy framework outlined above.
Significant Historic Heritage Values – Schedules
The five sub-schedules making up Schedule E and the associated maps (Maps
8 to 12) are key to the implementation of the proposed Plan’s objective and
policies relating to significant historic heritage values.
Schedule E1 and Map 8 identify sixteen historic heritage structures. Schedule
E2 and Map 9 identify 18 historic heritage wharves and boatsheds. Schedule
E3 and Map 10 identify four historic heritage navigation aids. Schedule E4
and Map 11 identify 36 archaeological sites. Lastly, Schedule E5 and Map 12
identify 28 historic heritage freshwater sites.

2.9

Significant Historic Heritage Values – Other Methods
Method M23 is also relevant to this topic. It requires consent holders to have
archaeological discovery protocols in place for ground disturbance activities.

2.10

Submissions
Similar to other topics, we found that the main groupings for submissions on
significant historic heritage values fall into the following three categories:

2.11

(a)

those in support of a particular provision (or provisions);

(b)

those seeking to amend or delete a provision(s); and

(c)

those recommending the inclusion of new policies, rules or other
methods.

Key matters emerging from the submissions seeking amendments to the
provisions, or inclusion of new provisions, include whether:
(a)

the policies are sufficiently clear;
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(b)

the maintenance, replacement or alteration of infrastructure attached
to or dependent on scheduled historic heritage ought to be specifically
recognised and provided for in the policies;

(c)

an additional policy is needed to provide for the maintenance, upgrade
or improvements to heritage infrastructure to address the effects of
climate change and sea level rise;

(d)

the rules are necessary to provide for the protection of significant
historic heritage from inappropriate modification, use and
development;

(e)

the matters of discretion implement the objective and policies;

(f)

the purpose of development and positive effects of development on an
area are relevant matters to retain discretion over when managing
effects on historic heritage values;

(g)

there is a gap in the Plan provisions that manage archaeology in the
region;

(h)

the methods that address legal requirements associated with
archaeology are sufficiently clear;

(i)

there are sites that should be added to (or removed from) Schedules
E1 to E5 that are within the jurisdiction of Council; and whether

(j)

there is duplication with the provisions relating to seawalls in the
heritage schedules in district plans.

Some of these matters feature more predominantly than others in our
evaluation below, but we record that all submissions on the significant historic
heritage value provisions have been subject to analysis in our deliberations.
More detailed descriptions of the submissions and key issues can be found in
Council officer Ms Legarth’s section 42A report.
Outline of Key Issues
Our evaluation below focusses on four key issues in turn, being:
(a)

changes to policies (section 3);

(b)

changes to rules (section 4);

(c)

changes to schedules (section 5); and

(d)

changes to other methods (section 6).

Within the context of these sections, we note that two of the most significant
changes proposed during the course of the hearing into significant historic
heritage values related to the potential addition of:
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a new Schedule ‘E6’, to cover heritage items not otherwise identified in the
other schedules, accompanied by a new Policy ‘P46A’; and



the potential addition of a new Policy ‘P47A’, providing an exemption for
certain wharves with respect to the other policies.

2.15

Because these proposed changes primarily arose from section 42A reports and
evidence prepared in response to submissions seeking the inclusion or
exclusion of identified values in the schedules, we deal with them in section 5
of this report, rather than in section 3.

3.

Changes to Policies

3.1

3.2

3.3

Relevant provisions
The provisions we consider here are Policies P46 and P47. As noted above,
they are complementary; the former seeks to avoid, remedy or mitigate more
than minor adverse effects on sites with significant historic heritage values; the
latter sets out the circumstances in which demolition or removal may be
appropriate.
Amendments and reasons
For the reasons outlined below, we have amended the policies as follows:
(a)

removing the word ‘and’ that connects the eight listed effects that
Policy P46 seeks to address and replacing it with a semi-colon;

(b)

adding the words ‘or removal’ to the title of Policy P47;

(c)

removing the word ‘and’ from the ‘and / or’ conjunction in Policy
P47.

Policy P46
Overall, we find that Policy P46 as notified is appropriate and does give effect
to the relevant objective (O34). However, we have made one change to remove
the word ‘and’ where it appears, linking the eight listed effects that the policy
seeks to address.

3.4

In doing so, we accept the submission from WCC1 and the evidence of Mr
Lewandowski for WCC,2 Ms Wratt3 for WWL and Mr Daysh for CentrePort.4
We agree with the parties that Policy P46 is correctly interpreted as a list that
proposals must meet, because the word ‘and’ at the end of each clause makes
them conjunctive.

3.5

We agree with the parties that this is inappropriate. As WCC’s submission
stated, “it does not allow an activity or the effect of an activity on heritage
value to be determined on its merits. Rather it predetermines that an activity is
only suitable if an activity meets all these matters”.5 We find that this is

1

Submission S286 Wellington City Council.
Evidence from Maciej Lewandowski, 5 June 2018, paras 25 – 26.
3 Evidence from Carolyn Wratt, 25 May 2018, para 110.
4
Evidence from Lindsay Daysh, 18 May 2018, para 166.
5
Submission S286 Wellington City Council, section 3.8, second para.
2
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inflexible and unrealistic, would place an unreasonable burden on applicants
and could, as Mr Daysh contended,6 unduly constrain otherwise appropriate
development.
3.6

It is for these reasons that we have deleted the word ‘and’ and replaced it with
a semi-colon, as requested in the relief sought by WCC. This will ensure that
due consideration and assessment of the listed matters is provided for, without
implying that all the listed matters must be met for a proposal to be considered
appropriate.

3.7

With respect to Policy P46, submitters did request further changes other than
those referred to above.

3.8

In its submission, Wellington Water7 sought to amend Policy P46 to clarify
that there is no retrospective obligation to repair historic heritage, and to delete
clauses (d) and (h) relating to the remedying or mitigating of ‘previous
damage’, and ‘cumulative adverse effects’, respectively. We agree with Ms
Legarth8 that there are positive effects from ensuring historic heritage is kept in
good repair and maintained appropriately. We also agree with Ms Legarth9 that
there is insufficient scope in Wellington Water’s submission to delete the
clauses concerned. However, the removal of the conjunctive ‘and’s from the
policy as outlined above makes the opportunity to keep historic heritage in
good repair, and address cumulative adverse effects, two of a number of
potentially relevant considerations, rather than mandatory ‘must meet’ criteria.
For that reason, we reject the relief sought by Wellington Water, and find that
the references to ‘previous damage’ being ‘remedied or mitigated’ and
activities ‘not lead(ing) to ‘cumulative adverse effects’ can and should be
retained.

3.9

A number of submitters, including CentrePort, raised matters under the banner
of Policy P46 that are more closely related to the relevant schedules. They
include views on whether certain items should be retained or excluded from the
schedules, and whether additional policies are required to cater for exclusions
and exemptions (refer paragraphs 2.14 and 2.15 above). Given their close
relationship to the schedules, and the need to address these points and requests
holistically, we deal with them in section 5.

3.10

3.11

6

Policy P47
Overall, we find that Policy P47 as notified is appropriate and does give effect
to the relevant objective (O34). We accept Ms Legarth’s opinion that the
addition of ‘partial demolition’ would bring the wording of the policy into
closer alignment with other relevant plans.10
We have also deleted the word ‘and’ where it appears in clause (a). In this
respect, we partly accept the relief sought by WCC.11 We have retained the use
of ‘or’ in clause (a) as this has the effect of clarifying that substantial damage

Evidence from Lindsay Daysh, 18 May 2018, para 165.
Submission S135 Wellington Water Ltd.
Section 42A Report, Yvonne Legarth, 4 May 2018, para 148.
9
Right of Reply for Hearing Stream 6, prepared by Yvonne Legarth, 18 July 2018, para 9d).
10
Section 42A Report, Yvonne Legarth, 4 May 2018, para 284.
11
Submission S286 Wellington City Council.
7
8
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‘by fire or natural hazard’ (clause (a)) and ‘a significant risk to human safety’
(clause (b)) are two separate and distinct considerations; one is not conditional
on the other. Hence the retention of ‘or’ is appropriate. In all cases, however, it
is appropriate to consider whether ‘it is not reasonably practicable to repair’ the
structure (clause (c)), hence the retention of ‘and’ in that context.
3.12

With respect to Policy P47, submitters did request changes other than those
referred to above.

3.13

CentrePort’s submissions12 sought to provide for demolition in circumstances
other than those already provided for in the policy, namely, where the
scheduled item:
(a)

is beyond repair;

(b)

is derelict; or

(c)

has no on-going functional or economic use.

3.14

We accept Ms Legarth’s opinion13 that, with respect to adding the
circumstances in paragraph 3.13(a) and 3.13(b), to do so could create a
perverse incentive for an on-going lack of maintenance of listed historic
heritage items and, in the long term, could result in ‘demolition by neglect’.
With respect to adding the circumstances in paragraph 3.13(c), in section 5 we
consider submissions seeking the deletion or addition of heritage items from
and to the schedules, with reference to technical evidence presented on their
historic heritage value, and their current and future use. We do not consider
that the addition of the latter considerations in Policy P47 is necessary in that
context.

3.15

At this point it is appropriate to note that we find there is a wider issue with
respect to Policies P46 and P47. Policy P46 is a policy that applies to the
considering of the effects of all activities associated with historic heritage
items, be they additions, alterations, demolition or outright removal. Yet,
Policy P47 deals only with demolition and removal and, as such, applies some
additional (or potentially different) tests. In the panel’s view, it may have been
more appropriate to have two separate policies; one relating to additions and
alterations, the other relating to demolition and removal. However, there is no
scope in submissions to address this matter in this way.

3.16

There is however scope under clause 16 to amend the heading for Policy P47 to
reflect that the policy deals with demolition and removal. We have done that.

3.17

Finally, in its submission WCC14 sought the removal of the advice note under
Policy P47 which provides a cross-reference back to Policy P46 considerations.
Ms Legarth recommended the retention of the note as, in her opinion, the
policies are meant to be applied together and the note makes this clear.15 While
we accept this, we do acknowledge the issues described in Mr Lewandowski’s

12

Submissions S121 CentrePort and S141 CentrePort Properties Limited respectively.
Section 42A Report, Yvonne Legarth, 4 May 2018, paras 179 – 180.
14
Submission S286 Wellington City Council.
15
Section 42A Report, Yvonne Legarth, 4 May 2018, para 185.
13
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evidence16 with respect to the absence of any practical value of the note.
However, in our view the advice note is sufficiently open in its use of the
words ‘should’ and ‘relevant’; it serves as guidance only. If there are matters in
Policy P46 that are not relevant, then they will not be considered. More
fundamentally, the note is a symptom of the somewhat awkward relationship
between Policies P46 and P47 that we comment on above.

4.

Changes to Rules

4.1

Relevant provisions
The rules we consider here are Rules R168, R169, R170, R171 and R172.
They address the following:

4.2
4.3

4.4

16

(a)

Rule R168 provides for alterations to structures in Schedules E2 and
E3 as a permitted activity, provided certain conditions are met;

(b)

Rule R169 provides for additions or alterations to structures in
Schedules E1 and E2 as a restricted discretionary activity subject to
specific matters for discretion, and provided certain conditions are
met;

(c)

Rule R170 provides for additions to structures in Schedule E1 as a
permitted activity provided certain conditions are met;

(d)

Rule R171 provides for additions or alterations to structures in
Schedules E1, E2 and E3 as a discretionary activity, in circumstances
where Rules R168 and R170 do not apply; and

(e)

Rule R172 provides for the removal, demolition or replacement of
structures or parts of structures in Schedules E1, E2 and E3 as a
discretionary activity, in circumstances where other rules do not
apply.

Amendments and reasons
As Rules R170, R171 and R172 drew no submissions requesting changes, they
can be retained as notified.
Changes to Rules R168 and R169 were requested, and the amendments we
have made if any, and the reasons for them, are set out below.
Rule R168
We have amended Rule R168 as follows:
(a)

adding a reference to Schedule E1 in the title and to the beginning of
the rule;

(b)

adding ‘maintenance or repair’ to the description of activities at the
beginning of the rule;

Evidence from Maciej Lewandowski (Wellington City Council), 5 June 2018, paras 33 – 34.
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(c)

adding references to the relevant schedules and activities to condition
(f) as renumbered and requiring that said activities ‘use the same
materials’ as an alternative option to using ‘similar materials’;

(d)

separating out as a separate clause (fa), reference to alterations being
contained with the form of the existing structure etc.;

(e)

clarifying in clause (h) that ‘alteration’ does not include ‘removal’ or
‘relocation’; and

(f)

adding an advice note to the effect that repainting is permitted by this
rule.

4.5

It is unclear from the proposed Plan whether repair and maintenance of
scheduled historic heritage structures is permitted. As we observed above, it is
the intention of Policy P46 to allow a broad range of activities where scheduled
structures are concerned, subject to considerations intended to enable the
management of adverse effects. Yet, Rule R168 is silent with respect to repair
and maintenance.

4.6

The situation is complicated by Rule R149 which, as notified, does provide for
the repair and maintenance of structures in the CMA regardless of whether they
are scheduled historic heritage structures or not (and even makes explicit
reference to Schedule E1 structures). This is confusing, and scope for effecting
a solution is provided, in part, in submissions by Powerco,17 the Oil
Companies18 and Heritage NZ.19

4.7

Solutions to the problem were proffered in section 42A reports, presented
evidence and rights of reply, which entailed changes to Rule R149, a new Rule
‘R168A’, and other options. In an endeavour to resolve the issue, we directed
expert conferencing of parties; namely the section 42A report authors Mr
Denton and Ms Legarth, and Mr le Marquand on behalf of Powerco and the Oil
Companies.

4.8

The parties produced a joint witness statement. We appreciate their efforts in
this respect and agree with the witnesses’ statement that an amendment to Rule
R168 is necessary to better align the rules dealing with maintenance and repair,
and alteration of scheduled structures.20 We have adopted the agreed rewording
of Rule R168 that is attached to that statement.21 For the reasons set out in
section 5, we have not adopted agreed changes to Rule ‘168A’ that were
proffered in the statement.

4.9

We also agree with the witnesses’ statement that Rule R149 is intended to
apply to all structures, except those identified in Schedule E1, and that it
should be amended to make that clearer.22 We note that consequential

17

Submission S29 Powerco.
Submission S55 The Oil Companies.
19
Submission S94 Heritage New Zealand.
20
Joint Witness Conferencing Statement, Topic: Rule cascade for structures in the Coastal Marine Area, 4 September
2018, para 13.
21
Attachment 1.
22
Joint Witness Conferencing Statement, Topic: Rule cascade for structures in the Coastal Marine Area, 4 September
2018, para 10.
18
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amendments will be required to Rule R149 to delete clause (g) and the advice
note (with the exception of the reference to repainting), as the matters they
cover are now directly and solely addressed by Rule R168.
4.10
4.11

Rule R169
We have not made any changes to Rule R169.
In its submission, CentrePort23 sought the addition of the following new
matters for discretion relating to additions and alterations:
(a)

whether or not they are for the purpose of appropriate development in
the Lambton Harbour Area (Northern Zone); and

(b)

positive effects on the Lambton Harbour Area.

4.12

In addition, HNZ in its submission24 wanted Rule R169 retained, but also
sought better cross-referencing between the related rules.

4.13

The section 42A report rejects the relief CPPL sought on the grounds that it
would conflate the heritage assessment provided for in the rule with
considerations relating to development in the Lambton Harbour Area. We
agree with Ms Legarth’s assessment25 in this respect, and for these reasons we
have made no changes to Rule R169.

4.14

In our view, the changes to better align the rules outlined above should address
the relief sought in Heritage NZ’s submission regarding better crossreferencing between the related rules.

5.

Changes to Schedules

5.1

5.2

23

Relevant provisions
Here, we focus on Schedule E and, more specifically, sub-schedules E1
through E5 and the proposed new Schedule ‘E6’. The specific focus of each
of the sub-schedules and related maps is as set out in paragraph 2.8 of this
decision report. As is reflected in the above sections, the schedules are key to
the implementation of the proposed Plan’s objective and policies relating to
significant historic heritage values. Accordingly, they were the subject of
considerable focus and discussion in submissions and evidence.
Amendments and reasons
For the reasons we summarise below, we have amended the sub-schedules as
follows:
(a)

adding the words ‘Summary of’ to the columns headed ‘Significant
Values’ in each of the sub-schedules;

(b)

adding the word ‘Seawall’ to the name ‘Aberdeen Quay’ in Schedule
E1;

Submission S141 CentrePort Properties Ltd.
Submission S94 Heritage New Zealand.
25
Section 42A Report, Yvonne Legarth, 4 May 2018, paras 241 and 246.
24
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(c)

adding Glasgow Wharf into the list of historic heritage wharves and
boatsheds in Schedule E2;

(d)

adding the word ‘Harbour’ to the name ‘Ferry Wharf’ in Schedule E2;

(e)

adding the word ‘(Interisland)’ to the name ‘Railway Wharf’ in
Schedule E2;

(f)

replacing the summaries of significant values for Railway (Interisland)
Wharf and Waterloo Quay Wharf in Schedule E2 with more
descriptive, extensive wording;

(g)

adding the words ‘Western approach to the’ to the location
descriptions for Ladle Bend Bridge and Parawhaiti Bridge in Schedule
E5;

(h)

correcting the title for the Water Drop Tower to Water Drop Shaft in
Schedule E5;

(i)

deleting the entry for Ngatiawa Bridge from the list of historic
heritage freshwater sites in Schedule E5; and

(j)

make consequential amendments to the relevant maps.

As indicated in paragraph 2.14 of this decision report, we were asked to
consider the potential inclusion of two new provisions during the course of the
hearing, namely:
(a)

a new Schedule ‘E6’, to cover heritage items not otherwise identified
in the other schedules, accompanied by a new Policy ‘P46A’; and

(b)

the potential addition of a new Policy ‘P47A’, providing an exemption
for certain wharves with respect to the other policies.

We have decided not to proceed with these requested changes for the reasons
outlined in paragraphs 5.33 to 5.44 below.
Schedule E1
On the grounds that as an integral part of the coastal road infrastructure subject
to climate change and weather events they would need to be upgraded or
replaced in future, WCC sought the deletion of the following from Schedule E1
relating to historic heritage structures:
(a)

Aberdeen Quay;

(b)

Oriental Bay Seawall; and

(c)

Evans Bay Seawall.26

Evidence from Maciej Lewandowski, 5 June 2018, paras 40 – 44.
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5.6

Mr Lewandowski indicated that WCC would not be opposed to the retention of
these items in Schedule E1 if changes were made to policies and rules to
provide greater certainty and flexibility as to their upgrading and / or
replacement. However, and in the absence of any evidence to the contrary, we
accept Mr Kelly and Mr Cochran’s evidence for the Council that all three
structures meet the criteria for listing, and that they should therefore be
retained.27

5.7

In addressing this matter, Ms Legarth noted that the listing for Aberdeen Quay
contains an error – the listing relates to the seawall, not the quay as a whole.28
Therefore we have altered the title of that listing in Schedule E2, and
acknowledge that its representation on Map 8 can be corrected as a clause 16
matter. In doing so, we accept WCC’s relief in part, to the extent that the above
changes will clarify that it is only the seawall and not the entire quay that is
significant in historic heritage terms.

5.8

In its submission, WRMFA29 sought the inclusion of three additional structures
in Schedule E1, namely Fort Opau, Moa Point Look Out Post and Barracks and
Fort Balance. No heritage technical evidence was provided to support their
inclusion. Moreover, Ms Legarth drew our attention to the fact that the
inclusion of land-based sites is beyond the scope of what are regional coastal
provisions in the PNRP.30 We therefore reject the relief sought by WRMFA.

5.9

The Wellington Civic Trust sought the addition of the edges of specific
wharves and reclamations in Schedule E1; these being interface features
associated with the history of Lambton Harbour that the Trust noted are
protected under the operative Regional Coastal Plan.31 We received planning
evidence from Ms Allan on this matter at the hearing, relating to the value of
these features as a record of the Harbour’s development over time; a value that,
in her opinion, continues to be appreciated by the public.32 However, Mr Kelly
and Mr Cochran concluded that the edges of the reclamations do not meet the
tests in RPS Policy 21,33 for inclusion in Schedule E1 and again as this was
uncontested evidence we accept this technical assessment.

5.10

As an alternative to the inclusion of wharf edges and reclamation edges on
Schedule E1, Ms Legarth recommended the creation of a new Schedule ‘E6’
and Policy ‘46A’ that would incorporate such structures in recognition of their
collective maritime heritage value of Lambton Harbour. This recommendation
is dealt with more directly in paragraphs 5.33 to 5.39 below. However, it is
sufficient to note here that Ms Legarth acknowledged that not all the items she
proposed be included in new Schedule ‘E6’ have retained sufficient heritage
value to be described as regionally significant.34 In terms of her
recommendation, she relied on the technical evidence of Messrs Kelly and

27

Right of Reply Evidence of Michael Kelly and Chris Cochran, 18 July 2018, para 3.9.
Right of Reply for Hearing Stream 6, prepared by Yvonne Legarth, 18 July 2018, paras 8.3 and 48.
29
Submission S32 Wellington Recreational Marine Fishers Association.
30
Section 42A Report, Yvonne Legarth, 4 May 2018, para 277.
31
Submission S62 Wellington Civic Trust.
32
Evidence from Sylvia Allan, 18 May 2018, paras 3.9, 3.10, 4.3 – 4.5, 4.8 and 4.9; also Response to Panel – Schedule
E, prepared by Sylvia Allan, 11 June 2018.
33
Right of Reply Evidence of Michael Kelly and Chris Cochran, 18 July 2018, para 3.16.
34
Right of Reply for Hearing Stream 6, prepared by Yvonne Legarth, 18 July 2018, para 14.
28
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Cochran that items such as the reclamation edges (which have played a part in
the history of the area) are of ‘lesser heritage value’.35
5.11

It is partly for this reason that she suggested the addition of Policy ‘46A’,
which while recognising that ‘Schedule E6’ items contribute to the setting of
significant historic heritage, would not apply the same policy tests for
managing the heritage fabric of those items that do not meet RPS Policy 21
criteria for regional significance.36 The fact that Council officers acknowledged
that the edges of the wharves and reclamations are not themselves regionally
significant, is an important point with respect to the relief sought by the Civic
Trust. Accordingly, we reject the relief sought i.e. the inclusion of those items
in Schedule E1.

5.12

Finally, in its submission,37 Heritage NZ sought to extend the Clyde Quay Boat
Harbour listing in Schedule E1 to include the foreshore at the northwest end of
the pool building (or alternatively to include it in Schedule E2). Heritage NZ
provided no heritage technical evidence to support its request, and Messrs
Kelly and Cochran did not specifically assess the proposal. We therefore have
no basis for extending the listing and accordingly reject the relief sought.

5.13

Schedule E2
The submission made by Heritage NZ sought the inclusion of both Glasgow
Wharf and Kings Wharf to the list of historic heritage wharves and boatsheds
in Schedule E2.

5.14

We have added Glasgow Wharf to Schedule E2, and in doing so we accept the
heritage technical evidence of Messrs Kelly and Cochran. The Wharf appears
to have been left off the schedule as notified as the result of a flawed
evaluation.38 Messrs Kelly and Cochran have confirmed their own professional
assessment, that Glasgow Wharf meets the criteria in Policy 21 of the RPS to a
sufficient extent for it to be included in the schedule.39 We have accepted the
wording for the entry as proposed by Ms Legarth.40

5.15

The request by Heritage NZ to include Kings Wharf in Schedule E241 was
opposed by CentrePort.42 We reject the request for the inclusion of this wharf
in the schedule, again basing our decision on the technical evidence of Messrs
Kelly and Cochran.43 They concluded that the wharf’s subsuming into the
modern reclamation and modifications to its deck and sub-structure have
resulted in a loss of authenticity and therefore it does not meet the criteria in
Policy 21 of the RPS to a sufficient extent for it to be included in the schedule.
We agree and have not added this listing to Schedule E2.

35

Right of Reply Evidence of Michael Kelly and Chris Cochran, 18 July 2018, para 3.5.
Right of Reply for Hearing Stream 6, prepared by Yvonne Legarth, 18 July 2018, para 17.
37
Submission S94 Heritage New Zealand.
38
Right of Reply for Hearing Stream 6, prepared by Yvonne Legarth, 18 July 2018, para 96.
39
Right of Reply Evidence of Michael Kelly and Chris Cochran, 18 July 2018, para 3.13.
40
Right of Reply for Hearing Stream 6, prepared by Yvonne Legarth, 18 July 2018, para 8.4.
41
Submission S94 Heritage New Zealand.
42
Evidence from Lindsay Daysh, 18 May 2018, para 155.
43
Right of Reply Evidence of Michael Kelly and Chris Cochran, 18 July 2018, para 3.13.
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5.16

In its submissions, CentrePort44 sought the deletion of Railway and Waterloo
Wharves from Schedule E2 on the grounds that, collectively, they should be
available for Port-related uses, that their potential redevelopment in that
context would be appropriate, and that they should be subject only to rules
applying to non-heritage structures.

5.17

In our view, the current and future use of these wharves for operational
purposes does not have the effect of diminishing their significance in historic
heritage terms and rather, we accept the evidence of Messrs Kelly and
Cochran45 and Ms Legarth46 that these wharves meet the RPS criteria and their
retention in the schedule is therefore warranted. We accept Ms Legarth’s
proposed amendments47 to the name of Railway Wharf and the descriptions of
significant values for both wharves as these changes will provide greater clarity
and direction.

5.18

As an alternative to the deletion of the two wharves, the creation of a new
policy ‘P47A’ catering specifically to them was put forward in evidence of Mr
Daysh for CentrePort following a pre-hearing meeting of parties. We deal with
this request in paragraphs 5.40 to 5.44 below.

5.19

We agree with Ms Legarth48 that for all sub-schedules, the words ‘Summary
of’ should be added to the columns titled ‘Significant Values’ as this is a more
accurate description of their contents. We also accept that the entry of ‘Ferry
Wharf’ should be altered to ‘Harbour Ferry Wharf’ to avoid confusion with
another entry.49

5.20

CentrePort also sought the deletion of Miramar Wharf from Schedule E2 in its
submission. However, CentrePort resiled from this relief during the course of
the hearing.50 As the wharf meets the RPS criteria51 we have retained its listing.

5.21

In its submission, WRMFA52 sought the inclusion of a number of structures in
Schedule E2; namely Burnham Wharf, Fort Balance, Ward Island to
Eastbourne Wharf and the Oteranga Wharves. Messrs Kelly and Cochran did
not assess the merits of these structures in their evidence. We are unable to
determine whether these structures meet the criteria under RPS Policy 21 in the
absence of a technical assessment. We do note that there was no request by
either Heritage NZ or the Wellington Civic Trust to add these structures to the
schedule.

5.22

44

Schedule E3
In its submission, WRMFA sought the inclusion of a number of structures in
Schedule E3 relating to historic heritage navigation aids, namely the Light
Houses at Ohau Point and above Pencarrow Head. As Ms Legarth noted,53 both

Submissions S121 CentrePort Ltd and S141 CentrePort Properties Ltd.
Right of Reply Evidence of Michael Kelly and Chris Cochran, 18 July 2018, para 3.10.
46
Right of Reply for Hearing Stream 6, prepared by Yvonne Legarth, 18 July 2018, para 8.2.
47
Right of Reply for Hearing Stream 6, prepared by Yvonne Legarth, 18 July 2018, para 8.12.
48
Right of Reply for Hearing Stream 6, prepared by Yvonne Legarth, 18 July 2018, para 8.11.
49
Supplementary Right of Reply for Hearing Stream 6, prepared by Yvonne Legarth, 6 August 2018, para 18.
50
Evidence from Lindsay Daysh, 18 May 2018, para 200.
51
Right of Reply Evidence of Michael Kelly and Chris Cochran, 18 July 2018, para 3.10.
52
Submission S32 Wellington Recreational Marine Fishers Association.
53
Section 42A Report, Yvonne Legarth, 4 May 2018, para 277.
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these items are outside the CMA and are therefore beyond the scope of
regional coastal provisions for historic heritage. We therefore reject the relief
sought.
5.23

5.24

Schedule E4
Heritage NZ sought the inclusion of the Rangitatau wāhi tapu in Schedule C
relating to sites with significant mana whenua values. However, only iwi can
recommend inclusion of sites in this schedule. Accordingly, Ms Legarth
considered including the site in Schedule E4 relating to archaeological sites,
with reference to a report by Heritage NZ.54 It is debatable as to whether there
is scope to include the site into Schedule E4 and we did not hear any legal
submissions as to determine that there is scope. Regardless of this we note that
this is a large site with potentially only a small portion of this in the CMA.
That part that is outside the CMA is not within the jurisdiction of the proposed
Plan. Furthermore we are not convinced that the protection of the CMA
component of the site is warranted. In any event, the protection of the
archaeological values of this site are subject to the provisions of the Heritage
NZ Pouhere Taonga Act 2014.
Schedule E5
A number of submitters sought specific additions to, and deletions from,
Schedule E5 relating to historic heritage freshwater sites:
(a)

HVAC55 – the addition of Mangaroa, Akatarawa, Akatarawa West,
Pakuratahi and Whakatikei Rivers and Horokiwi Stream;

(b)

SWDC56 – the deletion of Ruakokopatuna Bridge and Waihenga
Bridge; and

(c)

MDC57 – the deletion of the bridges referred to in paragraph 5.24(b)
above, and also Parawhaiti Stream Bridge, Tauweru Bridge and The
Swingbridge.

5.25

In addition, Rail Heritage Trust NZ58 sought to amend the location descriptions
for Ladle Bend and Pakuratahi Bridges and to correct the title for the Water
Drop Tower to Water Drop Shaft.

5.26

No evidence was presented to support the inclusion of the rivers and streams
requested by HVAC, and Ms Legarth was unable to reach a conclusion
regarding their inclusion.59 We reject the relief sought on that basis.

5.27

While Ms Legarth did not recommend any deletions, on the basis of heritage
technical assessments prepared by Mr Cochran,60 she did:

54

Section 42A Report, Yvonne Legarth, 4 May 2018, paras 291 – 293 and Appendix F.
Submission S344 Hutt Valley Angling Club Inc.
56
Submission S366 South Wairarapa District Council.
57
Submission S367 Masterton District Council.
58
Submission S59 Rail Heritage Trust of New Zealand.
59
Section 42A Report, Yvonne Legarth, 4 May 2018, para 273.
60
Section 42A Report, Yvonne Legarth, 4 May 2018, para 299 and Right of Reply for Hearing Stream 6, prepared by
Yvonne Legarth, 18 July 2018, para 8.9.
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(a)

agree with RHTNZ that the descriptions for items should be amended
where they were not correctly described in the proposed Plan;61 and

(b)

acknowledge Mr Cochran’s observation that Ngatiawa Bridge no
longer exists and should be removed from the schedule.62

5.28

We accept the recommendations for change to Schedule E5 by Ms Legarth in
these respects.

5.29

We did receive planning evidence from Ms Whitney63 with respect to the
deletions sought by MDC and SWDC, drawing our attention to their lack of
recognition as heritage items by HNZ or in the Wairarapa Combined District
Plan, and the likely need for upgrading and widening in the future. However,
this was not supported by any heritage technical evidence on behalf of the
submitters, to the effect that the bridges concerned should not be in the
schedule. To the contrary, the expert evidence that is available to us makes it
clear that they should be.64 Therefore, our decision is that the bridge listings are
to be retained in Schedule E5.

5.30

As an alternative to their deletion from the schedule, Ms Whitney sought
amendments to:
(a)

Policy P46 to include as additional considerations, the necessity of
any works to the bridges, taking into account risks relating to human
or traffic safety, or natural hazards; and

(b)

Policy P47 to include, as an additional consideration for demolition,
significant risks to traffic safety.65

5.31

In seeking this relief, Ms Whitney acknowledged that SWDC and MDC did not
submit on Policies P46 and P47 on the basis that their primary relief (i.e. the
removal of the bridges from the schedule) would mean these policies would not
in any case apply to the structures.66 In our view, it is therefore debatable
whether the alternative relief sought is in scope, with respect to the original
submission. Even if it is in scope, Ms Whitney acknowledges that no upgrade
works are planned,67 potentially, we assume, within the life of the PNRP.

5.32

For these reasons, we reject both the primary relief sought by the Councils
relating to the deletion of the bridges as well as the alternative relief with
respect to Policies P46 and P47. In doing so, we note that Ms Whitney critiques
Policy P46 on grounds that the criteria it contains are conjunctive and therefore
unduly restrictive.68 The changes we have made to Policy P46 ensure that the
criteria are recast as considerations, rather than mandatory tests all proposals
much meet. These changes should go some way to alleviating the concerns of
the Councils.

61

Section 42A Report, Yvonne Legarth, 4 May 2018, para 299.
Right of Reply for Hearing Stream 6, prepared by Yvonne Legarth, 18 July 2018, para 8.10.
63
Evidence from Pauline Whitney, 18 May 2018, para 12.
64
Technical Report 6 – Historic Bridges Report for the Wellington Region, Chris Cochran, 31 August 2010.
65
Evidence from Pauline Whitney, 18 May 2018, para 20.
66
Evidence from Pauline Whitney, 18 May 2018, para 14.
67
Evidence from Pauline Whitney, 18 May 2018, para 12.
68
Evidence from Pauline Whitney, 18 May 2018, paras 18 – 19.
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New Schedule ‘E6’ and Policy ‘P46A’
The proposed addition of new Schedule ‘E6’, Policy ‘P46A’ together with
references to Schedule ‘E6’ in Rules R149, R168, R169, R171 and R172,
constitutes a package of provisions relating to a ‘Lambton Harbour Heritage
Area Framework’ that was recommended by Ms Legarth69 as an alternative to
the relief sought by the Civic Trust and Heritage NZ. Ms Legarth also
recommended the notation of various listings in the existing schedules (E1 to
E3) with asterisks to acknowledge their contribution to the character of the
Lambton Harbour Heritage Area.

5.34

The relief sought by the parties involved the addition of the edges of wharves
and reclamations to Schedule E1, and the addition of Kings Wharf, the Tug
Wharf, the Customs Port Building and the Overseas Passenger Terminal to
Schedule E2. We agree with Ms Legarth’s recommendation to reject these
requests, on the grounds that the items do not meet the criteria set out in RPS
Policy 21.70

5.35

We now assess the scope and merits of Ms Legarth’s alternative
recommendation.

5.36

As to scope, we agree that it exists with respect to the items included within Ms
Legarth’s proposal, as they have all been requested for protection by
submitters.

5.37

As to the merits of the proposal, we note that none of the items have sufficient
heritage value to warrant inclusion in Schedules E1 to E3. Ms Legarth
acknowledged this in her right of reply, although she suggested that “not all”
the items have retained sufficient heritage value when, in fact, none of them
have.71 It stands to reason, then, that the inclusion of a Schedule ‘E6’ is not
supported by higher order provisions, notably RPS Policy 21, and PNRP
Objective O34 and Policies P46 and P47, which refer only to significant
historic heritage values, not to other values that ‘contribute to the setting’ of
significant heritage values.

5.38

With respect to the proposed Policy ‘P46A’, which would guide consideration
of proposals impacting on the items listed in Schedule ‘E6’, Ms Legarth
acknowledged that different (i.e. lesser) tests are required to manage the
heritage fabric of those items that do not meet the criteria for regional
significance in RPS Policy 21.72 In our view, the underlying problem is the
lack of any justification in higher order documents for such a management
thrust. Moreover, we recall that both Messrs Kelly and Cochran agreed during
questioning at the right of reply hearing for this topic that it seemed inequitable
that items in any Schedule ‘E6’ which don’t meet the tests of Policy 21 of the
RPS would receive the same rule and policy protection that items in Schedules
E1 to E3 do. We agree with those experts and therefore find that neither
proposed new Policy ‘46A’ nor proposed new Schedule ‘E6’ are necessary or
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Right of Reply for Hearing Stream 6, prepared by Yvonne Legarth, 18 July 2018, paras 8.6, 13 – 21.
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appropriate to implement Objective O34 and Policies P46 and P47 of the
proposed Plan.
5.39

5.40

For these reasons, we reject the alternative relief proposed by Ms Legarth, in
other words, the recommended addition of a Schedule ‘E6’, Policy ‘P46A’ and
associated references in relevant rules. While we acknowledge that there seems
to be scope within submissions for this proposal, the heritage values that these
provisions would seek to recognise and manage do not meet the tests set out in
RPS Policy 21, and would not be an appropriate means of achieving Objective
O34. They would have the effect of escalating the status of the items concerned
above their recognised value.
New Policy ‘P47A’
In his evidence, Mr Daysh proposed a series of options to address what is, in
his opinion, a potential conflict between policy support for appropriate
development in the Lambton Harbour Area (including the Northern Zone) and
the listing of heritage structures in Schedule E2.73 His preferred alternative to
deleting the Railway and Waterloo Wharves from Schedule E2, would involve:
(a)

amendments to Policies P46 and P47 to exclude references to the two
wharves;

(b)

the inclusion of a new Policy ‘P142A’ (also referred to as Policy
‘P47A’) to specifically cater for proposals relating to those wharves;

(c)

the inclusion of a new Rule ‘R169A’ to provide for additions and
alterations to the two wharves as a restricted discretionary activity;
and

(d)

amendments to Rules R169, R171 and R172 to exclude reference to
the two wharves and/or make cross-references to new Rule ‘R169A’.74

5.41

Ms Legarth’s opinion was that the amendments sought in Ms Daysh’s evidence
were not the most efficient and effective means of implementing Objective
O34, or RPS Policies 20 and 21, among other higher order provisions.75 We
agree. For the reasons outlined in section 5 of this report, the scheduling of the
Railway and Waterloo Wharves is warranted, and supported by heritage
technical evidence. The amendments as proposed would not prevent potentially
inappropriate alterations or additions and therefore would not implement
Objective O34 or Policies P46 and P47. We reject the alternative relief sought
on that basis.

5.42

Furthermore, while the amendments sought can be considered to be within the
scope of original submissions, they have been developed latterly, through the
course of the hearings, and as an alternative to the primary relief sought. As
such, this raises a fairness issue for other parties, given that the proposals
would have ramifications for the overall management of development and
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Evidence from Lindsay Daysh, 18 May 2018, paras 184 - 195
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Lindsay Daysh, 15 June 2018, paras 17 - 26
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heritage values in the CMA. Having said that, we do acknowledge the efforts
of Mr Daysh on behalf of CentrePort in developing the options.
5.43

The Panel acknowledge that what constitutes appropriate development in the
Lambton Harbour Area (including the Northern Zone) and how this relates to
the listing of heritage structures in Schedule E2 is a complex issue and is one
that does need to be given due and appropriate consideration by all relevant
stakeholders in a comprehensive manner; as opposed to being considered ’on
the hoof’ in an ad hoc manner via an evolving alternate relief during the
hearing process. To this end, we consider that the appropriate mechanism for
advancing such a consideration is through a specific s32 exercise under a fresh
RMA Schedule 1 process.

5.44

CentrePort was also concerned about the mapping relationship between the
Commercial Port Area and Lambton Harbour Area in the proposed Plan,
particularly where they relate to the Railway and Waterloo Wharves. This
matter is addressed in Decision Report 14.

6.

Changes to Other Methods

6.1

Relevant Provisions
Here we consider Method M23, which requires consent holders to have
archaeological discovery protocols in place for ground disturbance activities.

6.2

Amendments and reasons
In their submissions, CentrePort76 and Heritage NZ77 both sought the retention
of this method, whereas Mr Neal sought its deletion, on the grounds that it is
written like a rule.78 Heritage NZ also sought the addition of a new Method
‘23A’ regarding the use of advice notes to refer to the provisions of the
Heritage New Zealand Pouhere Taonga Act 2014 (HNZPTA).

6.3

We agree with Ms Legarth that the retention of the method, as currently
drafted, is appropriate.79 We also agree that the addition of a new method
which would refer consent holders to the requirements of the HNZPTA, via an
advice note, would assist in the implementation of the proposed Plan.80
Accordingly, we have retained Method M23 and added new Method M23A.

7.

Conclusion

7.1

For the reasons summarised above, we have adopted several changes to the
significant historic heritage polices and methods.

7.2

Overall, we find these we find these changes will ensure the proposed Plan
better aligns with the relevant direction from the RPS and section 6(f) of the
RMA, and better implement the objectives of the proposed Plan as amended in
Decision Report 4.
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Submission S141 CentrePort Properties Ltd.
Submission S94 Heritage New Zealand.
78
Submission S278 Derek Neal.
79
Section 42A Report, Yvonne Legarth, 4 May 2018, paras 256 and 258.
80
Section 42A Report, Yvonne Legarth, 4 May 2018, paras 257 and 259.
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