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This memorandum  responds  to a question  raised by the Independent

Hearings  Panel (Panel)  during  Wellington  International  Airport  Limited's

(WIAL)  presentation  at the Hearing  of the Proposed  Natural  Resources

Plan (Proposed  Plan)  on 7 June  2017.

The Panel  referred  to the supplementary  legal  submissions  filed on behalf

of the Greater  Wellington  Regional  Council  (GWRC)  dated  22 May 2017

(Supplementary  Submissions)  which  also discuss  the recent  High Court

decision,  Turners  & Growers  Horticulture  Ltd  v Far  North  District  Councill.

I undertook  to review  the Supplementary  Submissions  and advise  the

Panel  by the 17 June  2017  if I disagreed  with  the GWRC's  legal  analysis  of

the High Court's  decision.

I have since  obtained  the Supplementary  Submissions  from the Hearings

Officer  as these  were  not available  on the Proposed  Plan website  and have

taken  the opportunity  to review  them.

Whilst  I do not disagree  per se with the legal analysis  provided  in the

Supplementary  Submissions,  I do consider  that it is important  to add to

paragraph  [17] of the Supplementary  Submissions  the context  in which  the

High Court  made  these  comments.

The High Court's  decision  in Turners  & Growers2  related  to specific  factual

circumstances  where  there  was"no  relevant  constraint  in a higher  order

planning  document  to which Council  is required  to give effecf.'  3 In that

circumstance  the High Court  had a choice  as to which  provision  was the

most  appropriate  to be provided  in the plan change  to the Far North  District

Plan.

Accordingly  if there  is no relevant  higher  order  planning  document  the

Panel  has a choice  as to the most  appropriate  provision  to be included  in

the Proposed  Plan and must  refer  to Part 2. However  if a relevant  higher

order  planning  document  applies,  Part  2 cannot  be referred  to by the Panel

' [2017]  NZHC  764

z [2017]  NZHC  764

3 [2017]  NZHC  764  at [46]
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in its considerations  as determined  by the Supreme  Court  in King  Salmon4

unless  one  of the  other  exemptions  apply.

8. This  lead into paragraphs  [7] and [7.2]  or the Supplementary  Submissions

which  state:

"The  key  parts  of  the test  ... require  you  to focus  on: The relevant  provisions  of

national  policy  statements,  the NZCPS  and  the RPS  and  what  is required  to give

effect to those through the proposed  Plan."

9. I understand  the Regional  Policy  Statement  for the Wellington  Region

(RPS)  was  developed  prior  to the New  Zealand  Coastal  Policy  Statement

20105  (Current  NZCPS)  becoming  operative  in December  2010.

10.  Whilst  the RPS  may  inadvertently  give  effect  to some  components  of the

Current  NZCPS  (through  giving  effect  to the earlier  New  Zealand  Coastal

Policy  Statement  1994  (Earlier  NZCPS))  it could  not give effect  to the

Current  NZCPS  when  the  GWRC  decision  on the  RPS  was  publicly  notified

in March  2010.

11.  Section  55 of the Resource  Management  Act 19916  requires  a regional

policy  statement  to be amended  to give  effect  to the NZCPS  as soon  as

practicable.

12. understand  there  were  a number  of appeals  lodged  with  the  Environment

Court  on the RPS and these  were  all resolved  via consent  order  by

December  20'l2.

13.  The  context  of these  appeals  is unknown  and therefore  it may  be helpful

for the GWRC  to explain  whether  the RPS  appeals,  or any subsequent

amendments  to the  RPS,  were  intended  to give  effect  to the components  of

the NZCPS.

14.  This  is important  given  the High Court  has opined  that  if a higher  level

document  is promulgated  after  a relevant  plan  is made  operative  there  can

4 Environmental  Defence  Society  Incorporated  v The New  Zealand  King  Salmon  Company
Limited  [2014] NZSC  38
5 As discussed  in the Regional  Policy  Statement  for Wellington  Region  dated 24 April 2013
in the Introduction  at page 3 and in Appendix  4: References  at page 199
6 Section 55 of the RMA was amended  to include this requirement  by the Resource
Management  (Simplifying  and Streamlining)  Amendment  Act 2009 and came into force  on
I October  2009.
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be a deficiency  as identified  by the Supreme  Court  and reference  to Part  2

of  the  Act  may  be appropriate."

15. If the RPS  does  not give  effect  to a component  of the NZCPS,  I consider

where  these  two planning  documents  differ  in respect  of the  coastal

environment  the NZCPS  must  take  priority  when  considering  any  coastal

provision  in terms  of section  32 of the  Resource  Management  Act  1991.

Policy  P4

16. Finally,  I also  undertook  to review  Emily  Greenberg's  draft  amendments  to

Policy  P4 provided  in the Council  Officers'  supplementary  response  dated

23 May  2017.  Given  the latest  directions  of the Panel  it seems  best  to

leave  that  to the  expert  conferencing.

Dated:  16 June  2017

Amanda  Dewar  / Samantha  Buckley

Counsel  for  Wellington  Airport  International  Limited

7 Thumb  Point  Station  Ltd v Auckland  City Council  [201 5] NZHC 1035 as discussed  in
Appealing  Wanaka  Incorporated  v Queenstown  Lakes  District  Council  [2015]  NZEnvC  139
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