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Officer’s Right of Reply:Beds of Lakes and Rivers

Introduction and Scope

This report has been prepared by Pam Guest and Michellar@oRbm Guest
prepared the RMA section 42A Officer’s
that was released in advance of Hearing Strearhies.qualifications and

experience are set out in the RMA section 42A reportMi chel | e Conl a
gualifications and expence are set out in the RMA section 42A rep@rater

quality.

2. This Right of Reply responds to matters raised by submitters and the Panel
since the secti on Betl2 & Lakes fandcRavervas Rep o r t
prepared. Wherave include recommendations imi¢ Right of Reply, they
replace the recommendations made i n the

are shown in the red line version of the proposed plaiuin text

Summary of recommendations

3. A table (in AppendixA) lists each provision submitted ooyr recommended
amendments, if any, and an assessment under section 32AA. The original
recommendations from the section 42A Report are showrdnextthat is
underlinedor struck—odut Changesecommendd as a result of this Right of
Reply are shown ibluetext that areinderlinedor struck-out.

4. The additional recommendations that are made in this Right of Reply are:

1 Further revisions to the definitions for drain and highly modified river or
stream and to Rules R121 and R122 to provide further clamyassist

practical implementatian

1 Amendments to Policy P102 and the definitiorRaefclamationto provide
clarity about the management of reclamation to form a reasonable crossing

point.

1 Amendment to Rule R127 to provide for partial reclamation in a Sited
C site.

1 Amending Rule R114, R115, and R117 to provide for associated

reclamation.
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Amending the wording of Policy P30in relation to gravel and sand

extraction

In section 5.5.4, amending the general conditions of activities in beds of
lakes and rivefor conditions (e), (i), (k), and (n), as well as a note at the

end of the general conditions.

Amending the wording of Rule R114, R115, R116 and R117 to delete the
use of structuresand deleting condition (k) from Rule R117 relating to the

use of water muitoring equipment

Amending Rule R112, R114, R115, and R117 to provide for associated

damming

Amending the wording of Rule R112, to provide for small dams, the use of

existing structures, and the maintenaotthe function of a structure

Including note at the end of Rule R114 to clarify the activities provided
for by this rule

Amending Rule R116 in relation to small dams and earth dams

Amending Rule R119 to delete condition (k) and add a similar worded note

to this rule

Amending condition (h) of Rel R120 in relation to the proximity to

structures

NATRP-10-1436



Officer’s Right of Reply:Beds of Lakes and Rivers

1. Update on activity since the s42A report was

prepared
1.1 Evidence provided to the Hearings Panel
5. The following submitters prepared evidence and/or presented their submission

during Hearing Stream relevantto the Wetlands and Biodiversitgpic:

NATRP-10-1436
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Best Farm Limited, Hunters Hill Limited and Stebbings Farmlands
Limited

Chorus New Zealand Ltd

Federated Farmers of New Zealand (Federated Farmers)
First Gas Ltd

GBC Winstone

HammondLimited

Kapiti Coast District Council (in
Kaiwaiwai Diaries Ltd

Kiwi Rail Holdings Ltd

Leo Vollebreght

Masterton District Council (MDC)

Minister of Conservation (KdC)

New Zealand Transport Agency (NZTA)

Powerco

Rangitane o Wairarapa | nc
Regiaal Public Health

Royal Forest and Bird Protection Society (Forest and Bird)
South Wairarapa District Council (SWDC)

Spark New Zealandirading Ltd

Spencer Holmes Ltd

The Oil Companies

Transpower NZ Ltd

Wellington City Council

Wellington International Airpad Ltd

Wellington Water Limited

Wainuiomata Rural Community Association

PAGE 3 OF 111



Officer's Right of Reply:Beds of Lakes and Rivers

1.2  Supplementary evidence sought by the Hearings Panel
6. The Hearing Panel requested tf@lowing expertsto providesupplementary

evidence relevant to this topic:
0 Ms Wratt on behalf ofVellington Water
o0 Ms Pascall on behalf of Wellington City Council
o Mr Daysh on behalf of CentrePort Ltd

o Mr Percy on behalf of Rangitane o Wai
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Officer’s Right of Reply:Beds of Lakes and Rivers

3. Key Issues that are outstanding

8. Outstanding issues remain within the following Issue Sections:

Issue 1i R121 Maintenance of drains anchighly modified river or stream
and R122 Removing vegetation

Should watercourses that are part of a stormwater network and/or water

races be covered by Rule R121?

Are the definitionsd or O dlr a&ihn gaan 'y medr Eleand r i ver
enough for landholders to knowvhether they can maintain their
watercourses unddrule R12Dr R122

Are the conditions of Rules R121 and R122 appropriate, clear and

concise?

Issue 2i Reclamation Policy P102, Rules R127, R128

Is the recomranded removal of the exclusions in Policy P102 (b) (&@hd
inconsistent with the need to provide for housing capacity under the NPS
uDC?

Are minor reclamations provided for?
Are Rules R127 and R128 too strict?

Issue 3- Policies P103, P104 and P106

Minor matters

Issue 47 Beds of lakes and rivers activity rules (excluding rules R121,
R122, R127, R128)

Are exclusionsequestedo give stronger recognition tBSlappropriate?

Shouldfimaintenance activiti@sto clear aggraded gravels froaffecting
existing $ructures be a permitted activityld this controlled by Rule

R112 or another rule?

Should the maintenance, repair, replacement, upgrade or use of dams be

a permitted activity?
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10.

11.

12.

Officer's Right of Reply:Beds of Lakes and Rivers

How is the use of existing structures provided for?

Overarching Question: What is the relationship
between the proposed Plan’s definitions for
different types of watercourses?

The Panel has asked during HS4 and HS5 for an explanation of how the

proposed Pl an’s terms for di fferent t )y
whether theres any confusion, and whether they are all necessary, including
the definitions of:

1 Drain

1 Highly modified river or stream

1 Atrtificial farm drainage canal

1 Ephemeral flow path

1 Surface water body (considered in the S42A Report: Water quality)

1 Stormwater networkconsidered in the S42A Report: Stormwater)

1 Water race (considered in the S42A Report: Water quality)
These are in addition to the definitior
set out in the RMA. A key term is “sur
S42A Report: Water quality for Hearing
both broader than the RMA definition o
watercourses) and narrower than the RMA
not include water treatment pds or ground water).
Table2 provides a diagrammatic representation of how these terms used in the
proposed Plan relate to the RMA terms. Bolded terms are defined.
Table 3s hows which objectives, policies, a

definitions trat relate to different type of watercourses. Terms shown with an
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Officer’s Right of Reply:Beds of Lakes and Rivers

13.

14.

15.

asterisk(*) are those considered in this report. The s42A reports where other

terms are considered are listed in fedove.

TheproposedPlanuses s ur fagdacee Wwody” in rules that
to water/to land that may enter water (i.e. activities controlled by RMA section

15), as well as rules that relate to water takes (i.e. activities controlled by RMA
section 14). The t enotused m any 6fthe mileswhatt er b o
relate to disturbing the beds of lakes and rivers (i.e. activities controlled by

RMA section 13). These rules rely on the RMA definition of river, with the
exception of Rule R121, which applies to the removal of vegetatiobed

materi al and associated sedi ment from
modi fi ed river or stream”. The propos
generally rely on the RMA's definition
number of exceaptfiaccres waht etr Wwsoedy™s are pr
objectives and policies considered in HS2 that relate to land uses that affect

water quality such as earthworks and livestock exclusion.

“Drain”, “highly mo d i fartifecidl fammi dragnage o r str
canat'are subsets of “surface water bodies:s
Report: Beds of lakes amivers, as they are used in the permitted activity Rule

R121: Maintenance of drains.

RMA s13 only applies to the beds of lakes or rivers and not tacaatif
watercourses, which include some (but not all) water races and drains.
However, Council can make rules that relate to artificial watercourses under

RMA s15 (discharges), s14 (restrictions relating to water), and s9 (land use).

L

recommended this term be deleted i wotBedsgponse to

lakes and rivers, at paragraph 115.

NATRP-10-1436 PAGE 7 OF 111



RMA FreshWater
definitions

Fresh water & River

Proposed Aquifer / Water
Plan terms Ground water | treatment
ponds and

means a continually or intermittently flowimigf testhy

water; and includes a stream and modified watercou
does not include any artificial watercourse (including
irrigation canal, water supply race, canal for the supy
for electricity power generation, and farm drainage ¢

I (including rivers, lakes, and wetlands but not ephemeral flow paths)

water storage

Highly modified river or strean

Officer's Right of Reply:Beds of Lakes and Rivers

Artificial watercourse

(including an irrigation ca
water supply race, canal
the supply of water for

electricity power generati
and farm drainage canal

ponds

Artificial fam drainage
canat

(is not part of a stream
network)

Water race

Not water:

water in any form
while in any pipe
tank, or cistern

Table2: Diagrammatic representation of how RMA terms and proposed Plan termsfortaifferentitype s of water courses. Bolded words aréral.

2S42A Report: Beds of lakes and rivers: Recommended that this term is deleted.

PAGE 8 OF 111
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Officer's Right of Reply: Beds of Lakes and Rivers

Table3: Defined terms in the proposed Plan that relate to water bodies. Starred terms are
considered as part of this RoR.

Proposed | Objectives and policie| Rules used in Key inclusions / exclusions as
Plan used in notified
defined
term
Artificial None 5.5.5 Activities in the beds of | Excludes channels that form part of
farm lakes and rivers, R121 a natural stream network.
drainage
canal*
Category 1| Policy P99: Livestock Rule R97: Access to the Includes sites identified in Schedule
surface access to surface water | beds of surface water bodies | C, Schedule F1b, F2a, F4, Schedule
water body | bodies by livestock A, significant natural wetlands
Objectives and po”cies greater than 0.1 ha, and within
that use ‘surface water 1000m upstream of a surface water
body’ apply abstraction site for a community
drinking water supply.
Category 2 | None specifically; Rule R97: Access to the Within the mapped lowland areas
surface objectives and policies beds of surface water bodies | shown on Map 29, includes rivers,
water body | that use ‘surface water by livestock drainsgreater than 1m, includes
body’ apply water races
Drairf None specifically; 5.5.5 Activities in the beds of | Excludes channels that only convey
objectives and policies lakes and rivers, R121 water during storm events.
that use ‘surface water
body’ apply
Ephemeral | Policy P102: Reclamation | 5.5.5 Activities in the beds of | A river that does not have an active
flow path | or drainage of the beds of | lakes and rivers, R116 bed, and only conveys water
lakes and rivers during/immediately following heavy
rainfall.
Highly None specifically; 5.5.5 Activities in the beds of | Only includes those that have the
modified objectives and policies lakes and rivers, R121 characteristics of an artificial farm
river or that apply to rivers apply. drainage canal.
stream*
Stormwater| Objective 048 5.2.3 Stormwater, R48, R50, | No specific exclusions.
network | (stormwater) R51 Must serve more than 1 property.
Surface Objective O45¢ (livestock | 5.2.2 Water discharges, R42 | Includes drainsand water races
water body | access) 5.2.3 Stormwater, R48
Policy P97: Managing 5.2.5 Water races and Excludes ephemeral flow paths
sediment discharges pumped drainage schemes, | and stormwater treatment ponds.
Policy P98: Accelerated | R59, R60
soil erosion 5.3.2 Discharge of
Policy P99: Livestock contaminants, R71, R72,
31 have recommended deletion of this term due

associated with ®Be R121 (refer to S42A Report: Beds of lakes and rivers, parallb).
4 Mr Loe recommended Objective 045 be deleted in his S42A Report: Land use in riparian margins and stock
access to SWB and the CMA, prepared for HS2.

NATRP-10-1436
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Officer’s Right of Reply:Beds of Lakes and Rivers

Proposed | Objectives and policie| Rules used in Key inclusions / exclusions as
Plan used in notified
defined
term
access to surface water | R73, R74, R75, R76
bodies 5.3.3 Biosolids, R77, R78
Policy P100: Riparian 5.3.4 Treated wastewater,
margins for cultivation R79
and_ break-feeding 5.3.5 Drinking water
Policy P101: treatment plant waste, R81
mZ?e}g:ment of riparian 5.3.6 Fertiliser and animal
9 N effluent, R82, R83, R85, R86
:‘Tg\l\llzyaillzvsét'\glrr}ggg 5.3.8 Refuse, silage and
compost, R89, R90, R91
5.4.2 Cultivation and break-
feeding, R94, R95
5.4.3 Livestock exclusion,
R97, R98
5.4 4 Earthworks and
vegetation clearance, R99,
R100, R102, R103
5.6.2 Take and use of water,
R136, R137, R141, R144,
Water race 5.2.5 Water races and These are mapped in the proposed

pumped drainage schemes,
R58

5.6.2 Take and use of water,
R136, R137, R138

Plan.

Are drains rivers or artificial watercourses?

16.

“Dr ai
def i

ns’ as

niti on

defined i

n t he

proposed

o > makesiit vlear that a waterlsody meets @efinition

for a river under the RMA if it forms part of a natural stream netwididst of the

watercour ses

t hat ar e

ref er riverd ordtreamsa s

and represent the last remnants of historical wetland complexes or-fgating

streamsFigure 1 shows an example of a watercourse that is known colloquially as a

drain (Whakawhiriwhiri Drain) but is actually a stream.

5 Johnston v Dunedin City Council; Ferdited Farmers (North Canterbury Province Inc) v Canterbury Regional

Council; MacLaurin & Ors v Gisbomn District Council

PAGE 10 OF 111
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Officer’s Right of Reply: Beds of Lakes and Rivers

Figurel: Whakawhiriwhiri Drain, which is actually a highly modified stream.

17. Inthe notified Pl an, the definition of “dr
ground, it can be difficult to distinguish between an artifigiabnstructecchannel
and a heavily modified natur al channel
includes both artificial channels andghly modified natural channels, as both types
can have aquatic ecosystem values within thbwat can be affected by bed
disturbanceand both connect to the wider stream network and therefore need to be
managedin terms of activities that affect water quality (such as ta discharge
rules that applyo surface water bodies, which include drains).résponse to
concerns raised by submitters, the S42A Report: Beds of lakes and rivers includes a
recommendation to addrew Method M14Ato develop a map layer that identifies
drains and highly modified rivers or streams to increase certainty for plan users
about whether they can carry out maintenance works under Rule R121 or Rule
R122. h theinterim, | consider that theefinitions provide an effective and efficient

way to achieve the proposed Plan’s objec

18. Rule R121, which relates to drain clearance, applies to both farm drains and highly
modified streams. This rule derives from both RMA s13 (if the drain would tineet
RMA definition of a river and so has a bed) and RMA s9 (if the drain does not meet
the RMA definition of a river, Council can control land use activities that may affect
water quality).

19. In the proposed Plan as ndtsi”f itehda,t “daor tniof
part of the natural stream network are e

NATRP-10-1436 PAGE 11 OF 111



Officer’s Right of Reply:Beds of Lakes and Rivers

note that the maintenance of these channels is not controlled by the proposed Plan.

However, this definition is no longer needed, given my recomatkobanges to the

Rul e

R121 definitions of “drain”,

“hig

recommended it be deleted in my S42A Report: Beds of lakes and rivers. This

continues to be my recommendation. All the other terms serve specific purposes and

are ecommended to be retained.

Issue 1.

Mai

ntenance of Drains and Highly Modified Rivers

Issue 1.1 Definitions

Background

20. Permitted activity Rule R121: Maintenance of drains provides for the removal of

vegetation or bed material and associated sediment from anydfaim or any

highly modified river or stream. Permitted activity Rule R122: Removing

vegetation provides only for the removal of vegetation (and any sediment attached to

the roots) in rivers and lakes. Both rules have a number of permitted activity

standards.

21. The proposed Plan includes three definitions relevant to Rule R121: Maintenance of
dr ai ns. These are *“artificial farm dr ai
river or stream”. Il n my s42A Report Bed
“arctiiafli farm drainage canal”™ be del eted f

definitions be amended as follows:

Drain

Any-artificial-watercourse; open erpiped watercourse, designed and constructed for the purpose of
land drainage of surface or subsurface water_and, for the purpose of Rule R121 only, excluding any

‘device’ included within the definition of stormwater networkhannels-designed-and-constructed-to

Note:
For the avoidance of doubt, this definition does not include water racesr artificial channels that only

convey water during rainfall events.

Many watercourses that are considered to be drains are actually natural watercourses that have been
highly modified, often over many decades, and include channels dug to drain natural wetlands.

PAGE 12 OF 111
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Officer's Right of Reply: Beds of Lakes and Rivers

Highly modified For the purposes of Rule R121 only, means a river or stream that has been modified and channelled
river or stream for the purpose of land drainage of surface or sub-surface water and has the following characteristics:

it has been channelled into a single flow, and

1
9 the channel has been straightened is-straight-with-no-natural-curves’, and
1
I

pasture;-and

9 thatit exhibits these characteristics for at least its entire length through the property in which the
activity is being carried out watercourse-is-being-assessed.

Note:

Artificial channels that only convey water during rainfall events, water racesnd the stormwater
networkare not Highly modified rivers or streams

22.

23.

| recommended a number of consequential changes to Rule R121 as a result of
recommended changes to definitions,vadl as changes to the wording of each
clause of Rule R121 to improve the effectiveness of the rule. | also recommended
that a new method (Method M14A) be inserted into the proposed Plan for Council to
develop a map layer to identify drains and highly ified streams to assist with the

implementation of Rules R121 and R122.
In Hearing Stream 5 the Panel asked for clarificatiotheffollowing questions

Should drains and other watercourses that are part of a stormwater network and/or

water races be coved by Rule R121?

Are there any unintended consequences of the proposed amendments to the

definition for drain?

Are the definitions clear enough for landholders to know whether they can maintain

watercourses on their property under Rule R121 or R122?

Matters arising during Hearing Stream 5

Should drains and other watercourses that are part of a stormwater network and/or water

races be covered by Rule R121?

24.

Ms Whitney (SWDC/MDC) seeks that Rule R121 is amended to provide for
vegetation and sediment clearannestormwater network drains and water races.

Relying on the evidence of Dr Keesing, she considers that these water body types

NATRP-10-1436 PAGE 13 OF 111



25.

26.

27.

Officer’s Right of Reply:Beds of Lakes and Rivers

can have the same features and support similar aquatic fauna as drains and highly
modified streams and it would therefore be ¢adjito apply the same rules and
conditions to achieve the same environmental outcomes. Dr Keesing is concerned
that it is difficult to differentiate between what the proposed Plan would consider a
highly modified stream or river versus a natural streampkésented ecological
evidence on the abundance of fish in drains and highly modified streams and
suggests that they are tolerant to disturbance from drain clearing. Dr Greer has
responded to points made by Dr KeesingDim G r Rightr of Replyevidence
attachedas AppendiD.

Ms O’ Brien (KCDC) i's concerned about whi
KCDC’s 40km of open channel drainage ne
should be considered highly modified stream and/or drains and subject to Rule
R121. She considers that the rules should clearly state when a drain is considered to

be part of the stormwater network and which rules apply to its maintenance in this

case. She also considers that the efficient development, operation and maintenance

of infrastructure relies on the permitted or controlled activities with their conditions

linked to the practicality of the functional requirements of the infrastructure. This is

essential for the lorterm management of regionally significant infrastructure.

Ms Wratt (WWL) considers that the difference between highly modified river or
streams and drains is unclear. She supports the recommended new method M14A to
map these watercourses, but considers that any new map should become part of the
proposed Plan asvariation or plan change. Ms Wratt (WWL) seeks amendments to
the definitions to clarify that drains apply only to artificially constructed
watercourses (including those watercourses that are not considered rivers in the
RMA definition - farm drainage cangl irrigation canals, and water supply races)

and that a highly modified river or stream has a natural origin.

Ms Wratt (WWL) considers that the definition of highly modified river or stream is

too focused on rural environments and seeks amendments us éoc existing

streams that are natural but have been modified and to delete the ‘claukea t it
exhibits these characteristics for at least its entire length through the property in

which the wat er c o. Shesseoncemedthatif allgttueesvate s s e d”

PAGE 14 OF 111 NATRP-10-1436



Officer's Right of Reply: Beds of Lakes and Rivers

the stormwater network are excluded from the definition then maintenance of urban

channels will require resource consent under the @ltachscretionary rule.

Response

28.

29.

30.

The intent of Rule R121 is tananage the adverse effects of vegetation
clearance/sediment disturbance activities on apgriped watercourses commonly

referred to as drains, but which include natural streams that have been highly
modified over decades; straightened and channelled to the extent that they resemble
and are managl as part of the drainage networfke rule is intended to apply to
smallscale drain clearance, with the length of waterway an individual can clear
constrained by the size of their property. The stormwater and water race networks

are much larger in scale For exampl e, t he Kapi ti C
stormwater network includes an open channel network more than 40 kilometres

long, with 16.5 km of thisnetworls u b j ect t o ha0l=l6éyearatohee ani ng
(refertoMs O’ Bri en’ s evidence for KCDC).

Dr Greer’s opinion is that the adverse ¢
likely to be significant (refer to paras 7724 of hisRight of Reply. Dr Greer

considers that for drain clearance carried out at the scale askiratheDidtrict:

“strict conditions need to be imposed to ensure that effects of the activity are

managed, the frequency of drain clearing is not excessive, and that network owners
actively work to reduce the need for drain clearing by managing sedinpritand

plant growth. In my opinion, developing the conditions that achieve these outcomes

is best done on a case by case basis through global orisent

Permitted activity rules should only be considered in a plan to manage low impact

mi nor tearef censistent anhdhpaedictable, low risk and can be easily
remedied or mitigated by landowners without further formal process by simple
conditions that can be easily complied with. The scope and conditions of a permitted
activity rule must also work tovaid cumulative effects which may arise from the

scale or frequency at which an activity is being carried out within a confined
location or catchment. In my opinion it is not appropriate to manage the maintenance

of stormwater *‘ dr adritosal loca authoritrea dr 8Vellingtoac e s b

Water through a permitted activity rule because of the extensive nature of these

NATRP-10-1436 PAGE 15 OF 111
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networks and the often complex mix of watercourse types that comprise a
stormwater network (which can include reaches that are pigmttreted, highly

modified, water races, as well as unmodified rivers and streams).

I note that the maintenance of any stormwater channels that do not have a baseflow
and only convey water during or immediately after heavy rainfall (for example,
swales)is not controlled by rules in the proposed Plan (unless there is a discharge to

water).

Recommendation

32.

33.

To clarify the intent of Rule R121, | recommend thias amended to state that it
applies only to individual propertie. note that this is consistewith the wording
used in permitted activity Rule R48: Stormwater from an individual property.

Rule R121: Maintenance of draimsid highly modified rivers or streams

within an individualpropertyi permitted activity

The-mechanicalremoval of vegetatio or bed material and associated
sediment from anyarm drain or any highly modified river or stream

including any associated:

(a) disturbance of therain bed, and
(b) deposition on thelrain bed, and
(c) diversion of watem-thedrain, and
(d) discharge of sediment to water

within _an individual property is a permitted activity, provided the

following conditions are me:

This makes it unnecessary to exclude the stormwater network from the definition of

“drain only for t he smounwageorsetverk by definRanl e R1
Nserves mor e t'"hanTheireatsd peommmend the following

amendment to the deifghliyi oodi ofeddst@ai @d8m
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Officer’s Right of Reply: Beds of Lakes and Rivers

34. | also note that channels whidb not have a baseflow and only copweater during
or immediately after heavy rainfall are not controlled by rules in the proposed Plan
(unless there is a discharge to water)l | recommend a minor amendment to clarify
this in both of the following definitions.

Drain Any—arificial-watercourse; open er—piped watercourse, deS|gned and constructed for the

purpose of Iand dralnage of surface or subsurface water A

Note:
For the avoidance of doubt, this definition does not include water racesr artificial channels
or swales that only convey water during rainfall events.

Many watercourses that are considered to be drains are actually natural watercourses that
have been highly modified, often over many decades, and include channels dug to drain
natural wetlands.

Highly modified | For the purposes of Rule R121 only, means a river or stream that has been modified and
river or stream channelled for the purpose of land drainage of surface or sub-surface water and has the

foIIowmq characterlstlcs tethee*tetﬂ%hatﬁ—has—ﬂaeehametensﬂe&ef—ée#erm—ee&meﬂen)—ae

it has been channelled into a single flow, and

the channel has been straightened is-straight-with-ne-natural-eurves’, and

the channel is mechanically formed with straight or steeply angled banks, and

1 —a —a —a

1 that it exhibits these characteristics for at least its entire length through the property in

which the activity is being carried out waterceurse-is-being-assessed.
Note:

For the avoidance of doubt, Amttetat channels that only convey water during rainfall events:
werkare not Highly modified rivers or streams
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Issue 1.2 Conditions of Rule R121

Background
35. In my S42A Report | recommended a number of changes to the conditions of Rule

R121 to provide greater clarity and aid implementation.

Matters arising during Hearing Stream 5
Are theconditions of Rules R121 and R122 appropriate, clear and concise?

36. During the Hearing, the Panel questionegdether Rules R121 & R122 could be

combined to be more effective and efficient?

37. These rules address different water body tyges manage accumudat sediment
differently. Rule R121 appésto watercourss that have either been constructed or
modified to function primarily as d r a withh ghe rule expresslgnabing the
removal ofaccumulatedsediment from the bedRule R122 applies to more natural
watercourses and expressly provides for vegetation removal andexdtimentor
bed material that is attached to the roots of the vegetation being reritreszlare
clear and deliberate differences between these rules and it would be inappropriate for

them to be combined.

38. The Panel also questioned insertion of the termat er cour se’ aacr o0s s
this introduces yet another term for a waterbody, with no definition provided. This
term was introduced to avoid repeating the tednasn or highly modified river or
streemacross multiple clauses of Rul e R121.

concerns and therefore do not continue to recommend this amendment.
Condition (e) Beds of lakes and rivers (BLR) general conditions

39. Mr Fisher (Kaiwaiwai Diariesyequests exclusion of BLR general condition (f)
(trout spawning period) as a condition of Rule R121 as he considers it to be
unacceptably onerous to exclude drain maintenance activities for a period of 3

months for the sake of protecting an introducedisgec

40. General condition (f) only applies to trout spawning areas that are listed in Schedule
I. It is my understanding that none of these areas are located within a waterbody that
meets the definition for drain or highly modified river or stream and theefore

there would be no need to exclude this condition from Rule R121.
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41. Federated Famers of New ZealanBFNNZ) continues to request that drain
maintenance be subject to Beds of Lakes and Rivers general condition (Q)
sediment. The submitter has not proddany further information, therefore my
response at pageaph126 of my S42A Report stands and | do not recommend any

amendment.
Condition (f) Original grade and crossection

42. Ms Whitney and Ms Wratt are oncer ned t hat the term “o
se¢ i on” IS 0pen Ma Wratticonsidens phatendit@onh (f) asnnot
‘workablé for maintenanceactivities which may require a regrade of a stream bed,
and should be deleted.

43. As discusse@bove the intent of Rule R121 is to enable removal gjetation and
sedimentt o al l ow for the function of rur al
streams at a properscale. Itis not intended to provide foworks, such as the
removal of accumulated gravel, which are likelyatter the depth or width dhe
channel These are managed by other rules in Section 5.5.5 Activities in the beds of

lakes and rivers.

44, Dr Greer addresses concerns regarding being able to identifprigenal grade or
cross sectiohin paragraphs 10.1 and 10.2 of hight of Repy evidence stating

that in his opinion:

AThe i ntent of c¢clause (f) is to ensure t
removal of unconsolidated fine sediment that is deposited on the bed between
clearings. From speaking to excavator operat@msd watching them work on

multiple occasions, it is my opinion that, in most instances, operators can easily

di fferentiate between deposited f'ine sed

45, He considers thagiving effect to clause (fwill be “straight forward in most
circumstances, providing that a pragmatic approach is taken and the intent, as well

as the wording is consideréd.
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46. FFNZ continue to seek provision foligestock drinking bayMy response is as set
out in my S42AReport Beds of lakes andvers (para 134) and | recommend no

change.
Recommended new Condition (g) Intact vegetation cover on banks

47. Ms. Whitneyrequestamendmenso thatcondition(g) does not appl{o removal of

weedson the banksDr Greer responds in para 8.1 of his supplatawgy evidence.

AThe i ntent of c¢clause (g) is to prevent
clearing, as this can lead to erosion. In principle, | have no objection to weed
removal on the bank, as long as it is targeted (i.e. does not involng asi
excavator to scrape the bank). Therefor
recommendation provided that the clause clearly stipulates that weed removal shall

not involve the use of an excavator.o
48. For these reasons, | recommend the following amemndito condition (g):

(g) an intact vegetation covéexcluding weeds$hall be retained on the banks of

the watercourse.

49. Ms Wrattconsiders thatondition (g) is unrealisticy an urban setting; also thidfta
digger need to access the drain to mainitaiit is highly likely that the tracks will

not retain an intact vegetation cover.

50. As noted above, Rule R121 is not intendedprovide for the sort ofworks
envisaged by WWL within urban watercourses and it is therefore not appropriate to
recommend am&ments to any of the conditions of Rule R121 to provide for these

activities.
Condition (h) Return of fish

51. Ms Whitney, Ms Wratt, and Ms Cooper suppBile R121(h) but not use of the
term ‘ unst r e ghewcdnsideibis apentioiinterpretatmasnd should be
deleted. Ms Wratt considea requirement for fish to be returned to the watercourse
“as soon as pr act Caopebdeeks reinstatement ¢f the dausen t .

requiring replacement of fish no later than one hour after removal tliendrain.
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FFNZ request that fish shall be returnes practicableand as soon as
pr act iocbednhaterial placed where practicable to allow the fish-emter of

their own accord

52. At the Hearing the Panel questioned whethea s s @o ra ¢ & ppoaded e ”

sufficient certainty.

53. I have discussed this condition with Dr Grelde agrees with submitters that the
amended version alause (h)s difficult to interpret specifically, it is unreasonable
to expect people without a background in fish biolagpe able to ascertain whether
a fish is in a stressed or unstressed conditon my opi ni on use of t
as practicable” without qualifitathe on i s
wording of Rule R121(h)oe returned to the as mggd version with the additional
clause requiring replacement at a site upstream of the wasks, is easier to

understandmplementand enforce and will have better outcomes for the fish
54. | therefore recommenithe following amendment to clause (h):

(h) “any fish (except identified pest specids)a k and koura removed from the
drain watereoursedrain or highly modified river or stream during maintenance

works shall be returned to thigain or highly modified river or stream at a site

upstream of tb worksi—A—=a-n———u-—n-s-trdraig-asesoon as practicablegdi o n
nolaterthan-one-hourafterremoval-from-dlnain, and no later than one hour after

removaland?”

Condition (i) Placement of sediment/plant material

55. Based on the evidence of Dr KeaginMs Whitney requestsremoval of both
conditiors (i) and (j) and reliance of an expanded condition (h), numberegdtkiad)
would remove the requirement for fish refuge, and instead rely on a suitable fish
salvage processShe also suggestequiring the use of weed rakes for vegetation

removal but not sediment removal withims newcondition (ha).

56. | agree with the response of Dr Greer in gaaph 6.2 of his Right of Reply

evidencehat:
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“While this clause certainly describes an appropriate methodonfiucting fish
recovery, it is worded as guidance, and does not stipulate that fish salvage must be
conducted in a certain way (i.e. it describes what fish recovery should involve, not
what it must involve). Therefore, it is no more prescriptive tharexisting clauses

of Rule R121, and it is my opinion that the information it contains is best
disseminated to landowners and contractors through the guidance documents

GWRC will develop when implementing Method M14
Condition (j) Fish refuge

57. Ms Wratt conglers that Clause (j) is not practicalaled should be deleteas most
drains can only be accessed from one side and are so small that fragmented cleaning

would be impracticable andefficient As noted above, rule R121 is not intended to

cover the typesf large scale activities conducted by TAs and WWL.

58. Mr Neale requests deletion as this condition is impractical, will have negligible
benefit, is unnecessary and costly. As for earlier clauses, FFNZ seeks replacement of
the detail of condition (j) (and asconditions (k) and (I)) with a requirement to

implement management practices as agreed in Method M14.

59. Ms Whitney, relying on the evidence of Dr Keesing, requests deletion of condition

(j) because:

1 Neither partial clearance nor the installation of fistuge bays will prevent

the stranding of fish;

1 Partial clearance still results in a completely cleaned channel with little post
activity “refugia” (vegetation cover)

sufficiently in three months to provide effectivetfisefugia;

1 Research conducted by Dr Greer (myself) and others concluded that there
was no evidence to suggest that staggered macrophyte removal minimised

the impacts of drain clearing on native fish abundance; and

1 The fish refuge bays provided for are wuoall to be effective.
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60. The rationale for the redrafted amendments to condition (j), including the provision
of options for providing fish refuge in responte concerngraised by submitters
about the practicality ofhis condition, areset out in pamgraph 159 of the S42A
Report Beds of Lakes and Riversiote that inclusion of these options in Rule R121

received general support at the-pesaring meeting on Drain Maintenance.

61. Dr Greerhas respondel 0 Dr Kessi ng’'gaph66oaiisRightef a't p &
Reply evidence He continues to recommend the options in condition (g) as an
effective and practical way of mitigating the adverse effects of drain clearance on
habitat lossandfish populationsWithout such mitigations, drain clearance results in

theremoval of all instream cover, and the loss of those fish species that rely on it.

62. The Panel noted at the Hearing that the recommended addition of the first clause of
(j)(i) 1s unnecessary “where the river i
that this be deleted.

Condition (k) Sediment retention

63. Ms Wrattconsiders that condition (k) should be deletedor previous clauses, as it
is unrealisticfor the sort of activities carried out by WWAnd will be very hard for

Council to monitor and enfoe.

64. Ms Whitney seeksamendment tocondition (k) to provide a less prescriptive

condition which will achieve the same outcaome

sediment shall be trapped at the downstream end of the cleared reach by either

installing a sediment trap or a sediment retenti@vice,

65. This amendment is the same as recommended in my S42A, but excludes the third
option which is to temporarily retain a length of aquatic vegetation to trap sediment.
While this third option does add complexity to Rule R121, it provides a relatively
simple option for reducing sediment release, and | note that the provision of a range
of options for achieving the desired outcomes was supported by the attendees at the
pre-hearing meeting on drain maintenance. My response to Ms Wratt is as previous
that Rule R121 is not intended to address WWL scale/type of activities. For these

reasons, | recommend no amendment to condition (k).
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New condition Migration times

66.

67.

68.

Ms Anton, supportedoy Ms Cooper and Ms Petrove, requests a new condition to
provide an exclsion period of 1 August to 31 December for vegetation and
sediment removal activities in both Rules R121 and R122, to provide for key
freshwater fish migration periods. This 5 month period was offered as a compromise
to requesting an exclusion to apply itigrthe migration times listed in Schedule Fla

as the submitters recognised that, in some rivers, this exclusion period could span
the entire year. The amorks window from August to December inclusive was

selected as it would capture the most criticaktiperiods for fish migration overall.

| note that BLR General condition (g) already gives protection to known inanga
spawning areas during the peak spawning pewdtth amendments recommended in
this ROR extending this period to two months prior (refdssoe 4) | discussed the
value of a new condition to provide for other migrating fish with Greer. He
considers that imposing such a long exclusion period as a condition of a permitted
activity rule is counteproductive, that the other conditions ofilR R121 provide
some protection and thadyer time the recommended amendments to Method M14

will work to reduce the extent and frequency of drain maintenance activities

For these reasons, | do not recommend a new condition to provide for an additional

“no-work window'.

Method M14: Maintenance of drains and highly modified rivers or streams

Background

69.

70.

71.

FFNZ supports the recommended changes to Mirequests several amendments
to recognisdhe needo explore options and refer specificattythe imporéince of
maintaining drains so as tetain outfall and proteion from flooding

Kaiwaiwai Dairies would also like Method M14 to target drain management

contractors.

Ms Petrove and Ms Cooper request guidance to assist with:
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T Return of fish, kakahi and koura to
condition.
T Pl acement of materi al in a posi-tion t

enter the water, while not slumping or being washed back into the

watercourse.

72. | agree with the imprtance of research/trials to identify good management practices
associated with the maintenance of drains and highly modified rivers or streams and
with the importance of including drain maintenance contractors in any education
programmes and recommendnmi amendments to recognise this. | do not consider
that specific reference needs to be made to the purpose of drain maint@m@ance
retention of outfall)in this method.| al so note that ‘good m
should be in bold.

Recommendation
73. Makethe following amendments to Method M14:

Method M14: Maintenance of drains and highly modified rivers or streams

Wellington Regional Counciin collaboration with landowners, industry, and other
relevant organisations, and stakeholde&vi#l develop and irplement an education
programmeincluding good managemergracticeguidelines procedures and togls
b ioR—with_industry. (ARt OrGaRISAtoNs. chatglers
support the implementation of Rule R121: Maintenancedmafins and highly
modified rivers or streamsand R122: Removing vegetation.

The aim of this programme is to:

(a) assist _landownersand drain _maintenance contractots identify the
different types of waterways otheir a properties (drains / highly
modified rivers or streams andaaturalunmodified rivers ostreamy, and
be aware of their ecological values, and

(b) reduce the extent and frequency of maintenance activities associatedtairith
and highly modified rivers or streams, including by implementing riparian and
land management practices that minimise inputs of sediment and nutrients to

waterways, and

(c) identify and support the uptake ofjood management practicemaintenance
activities fordrains andhighly modified rivers or streams.
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Method M14A: Mapping

74.

75.

76.

A numbe of submitters (Ms Whitney, Ms Wratt, Mr Fisher, Mr Falloon) support
Method M14A to mapdrains and highly modified rivers or stregntsit request
inclusion of a timeframe, with several submitters requesting that it be progressed as

a variation to enableonsideration and submissions from the community.

The Panel requested written confirmation from the Council that they have resources

to implement the new Method M14A and the timeframe.

The Council has already initiated a pilot project to test a propos#wdatogy for
mapping these waterbodies and determine a realistic timeframe for completing this
work across thaegion. This work will be carried out in consultation with key
stakeholders and, if considered to be appropriate, incorporated into the proposed
Plan as part of the next plan chamgerariationprocess. The Council has shown its
commitment to this project by initiating this piland considers that a full map

should be able to be developed by the end of June 2019.

Recommended Amendments to Method M14A

77.

Amend Method M14 as follows:

Method M14a: Mapping of drains and highly modified rivers and streams

Wellington Regional Council will develop a map layer that identifiegsins and
highly modified rivers or streams to assist with the implementation Réiles R121
and R122y 30 June 2019

Issue 1.3 Rule R122 Removing vegetation
Condition (h)Weed bucket

78.

79.

Ms Wratt considerghere should be an economic justification for use dish
friendly digger bucket in conditiorth) for all routine permitted maintenance,
including a quantitative assessment of impacts on fish from such minor routine
activities, and the financial impacts on conducting such widespread, routine

maintenance activities for three waters regionally significant infrastructure.

FFNZ seeks deletion @ondition (h).
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80. Dr Greer in his primary evidence, set ofrefer paagraphs8.4-8.5) that the use of a
weed bucket is apppriate where a river beldas a predominantly gravel bottom
Weed rakes (rake type excavator buckets with a slatted back) allowaritsh
invertebrates caught in the spoil to escape back into the channel. The use of these
rakes is especially useful in waterways known to contain species like longfin eels

that utilise plants for cover, or in areas where rare or threatened species are prese

81. From an operational perspective, the only disadvantage of using weed rakes is that
they are ineffective at removing sediment; they are perfectly suitable for removing
vegetation and are widely used throughout New Zealand for this purpose. As Rule
R122does not allow for sediment removal, there is no reason to allow for buckets
that are better suited for this purposeinderstand that thesa of a weed rake is
reasonably common practicevith most contractors having their owand as this

recognised abest practice there seems little justification to delete Rule R122(h).

Condition f) Return of fish
82. FFNZ andMs Wrattrepeatther comments with respect to the return of fishf@s

Rule R121 My response is as for Rule R121(f) (refer to p&yand | recommend

the same amendments to Rule R122(h)
Condition (k) Woody vegetation

83. FFNZ seeks deletion of condition (k) buas theygive no reasonl do not

recommend any change.

Condition () Fish refuge
84. As for Rule R121(j) the Paheoted at the Hearing that the recommended addition

of the first clause of (j) (i) i's unnece.

agree and recommend that this be deleted.
Recommended Amendments to Rule R122
85. Amend Rule R122clauses (h) and (gs follows

{(h) any fish (exceptdentified pest speciesk a k anid loura removed from the
river or lake bed during works shall be returned to sther—ertakeriver or lake
watercoursat a site upstream of the worksh——a—+n———u-nA-s+t+as soencad ’ con
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practicableand-no-laterthan-one-hourafterremowald no later than one hour after

removal and

(1)) where the activity involves the mechanical clearance of aquatic vegetation
from a river,to provide fish refuge are®ither:

() where-the riveris-sufficiently-widanly one side of the river shaleb
cleared at any one time, and the other side may only be cle@teslst
three months following completion of the initial works, or

Issue 2. Reclamation (Policy P102, Rules R127 and R128,
Definition of reclamation)

Background

86.

87.

88.

The piping and reclamation of stregmparticularly headwater streams, is a
significant issue in the Wellington Region, with hundreds of meters of stream
channel lost each year, mainly due to urban developriéhile piping a single

short reach of river may have a relatively minor effeca atatchmenscale, the
cumulative effects of many short reaches of many streams being piped on overall
water quality, hydrology, habitat and community composition, may be considerable
Reclamation of the bed of a lake or river is managed in the propcsedyPolicy

P102 which is that reclamation is to be avoided, except in specified situatiens

there are no other practicable methods to provide for these actiitksy P102

also states that for étpurpose of this policy the piping or coveringaoftream for a
distance greater than that required to form a reasonable crossing point is considered

to be reclamation of the river bed.
Piping and reclamation are managed by the following rules:

Rule R116- allows for reclamation associated wifmall cam structures as a

permitted activity

Rule 127- reclamation associated wittream piping or in a Schedule Al site

(outstanding river), or a Schedule C site (mana whisramon-complying activity

Rule R128- reclamation of a Schedule A2 site (outsteng lake) isa prohibited

activity.

In my S42A report | recommended:
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a) deletion of Policy P102bj and €) which provide exceptions to the strong
‘avoid' policy for reclamation that is associated with urban development
within either a special housing ar@a associated with a growth and or
development framework or strategy. My reasas that urban development
is the activity that poses the greatest risk to the permanent loss of streams in
the Wellington Region, and therefore | consider these exceptior® to

perverse;

b) that reclamation of sites within Schedule Aites (outstanding rivers) and
Schedule Csites (significant sites for mana whenua) become prohibited
adivities, due to the significance of thalues associated with these water

bodies;

C) amendmers t o the definition for “reclamat

Definition of reclamation

Matters arising during Hearing Stream 5

89.

Ms Whitney for Transpower supports the S42A clarification of the definition for
reclamation. However, she considers thardhare potential interpretation issues
withwhat i s considered to be a ‘reasonabl e
a culvert that exceeds the permitted activity conditions in R115 (and therefore
considered piping), coluy ds dome ,c olmwsti deo te d
by others on the basis that the permitted activity conditions set the basis for what is
reasonable. Therefore, if a culvert were not permitted, would it be considered piping
and i f the piping distadheé,i sheotactombt ¥

complying.

Response

90.

In my opiniona test of what is reasonable depends on the naturscatebf the
activity. Rule R115 provides for culverts up to 20m in linear length as a permitted
activity. If acrossing poinheedgo be longer than thithen itwould be assessed as

a discretionary activity under Rule R128) long as thepplicantshows that the
additional length otulvertor covering(reclamation)s necessary to provide for the
nature and scale of tlaetivity ard is required solely for the purpose of crossing the

stream.
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91. Questions from submitters and the Hearing Panel during Hearing Stream 5 indicate
that the rules that apply to stream pipeigd covering a streafor the purpose of
establishing crossing pointseanot clear. To provide clarity | consider tlitatvould
be more effective for the final paragraph of Policy P102 tordoeafted as an

exception clause, such that:

P102: The reclamation or drainage of the beds of lakes and rivers and natural

wetlands shibbe avoidedexcept where the reclamation or drainage is:

(x) for the purpose of forming a reasonable crossing pdint

92. Associated with this, the rules that provide for partial reclamation and forming a
crossing point should also be amended so that dear that reclamation is an
activity associated with river crossingsulverts,and erosion protection structures.
This is further discussed under Rules R114, R115, and R117.

93. Further,the amendmerthat| recommended in my S42A report to add the following
sentencé o0 t he def i ni t The piping ér coReeiny lofaa isteedm far a : “
distance greater than that required tmrm a reasonable crossing point is
considered to be reclamation of the river Bed. moslonger appropriatand |

recommend that be deleted.

Recommendations

94. Amend Policy P102 as follows:
Policy P102: Reclamation or drainage of the beds of lakes and rivers®

The reclamation or drainage of the beds of lakes and riversatndal wetlands
shall be avoided except where the reclamatiodrainage is:

(@) partial reclamation of a river bank for the purposes of flood prevention
or erosion control, or

6 S42A Report: Beds of lakes and rivers, Issue 2
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{eH(b) necessary to enable the development, operation, maintenance and
upgrade ofegionally significant infrastructure, or

te)(c) associated with the creation of a new rivedband does not involve
piping of the river, and

(d) for the purpose of forming a reasonable crossing pamnt

Heh(e) in respect of (a) toetd) there are no other practicable alternative
methods of providing for the activity, or

{gyte)f) the reclanation or drainage is of aphemeral flow path

95. Amend the Ddhition for Reclamation as follows:

Reclamatioh Reclamation in the coastal marine area or the bed of a river, lake, or wetland means the
creation of dry land- ané

In the coastal marine area, reclamation does not include coastal or river mouth protection
structures such as seawalls or revetments, boat ramps, and any structure above water
where that structure is supported by piles, or any infilling where the purpose of that infilling is
to provide beach nourishment.

Policy P102

Matters arising during Hearing Stream 5
Support for proposed amendments

96. Ms Anton (Minister of Conservation), Mr WilsofFish and Game), and Mr
Anderson (Forest & Bird) support the changes recommended in my S42A report. Ms
Whitney (Transpower) accepts the rewording of the policy on the basis that RSI is
retained as an exception (as recommended in my S42A report: Bedseofalad

rivers).

7 S42A Report: Beds of lakes and rivers, Issue 2
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Provide an exclusiofor quarries, landfills and cleanfills

97. Ms Allan (GBC Winstone) seeks to have quarries, major landfills and cleanfills
added as exclusions to Polil®@. She considers that the ongoing provision of
aggregates and othquarry products, and the ability to establish and operate long
term, competentiynanaged fill sites, are becoming increasingly difficult, and will
become more so if recommendations of the Section 42A report writers are followed.
Ms Allan requests that thesctivities are either included as part of the definition for
regionally significant infrastructuregr specifically excluded in Policy P102 as a
separate item, or specifically mentioned alongside regionally significant

infrastructure in P102(djNote that these references are to the as notified clauses).

98. In my opinionthe development of quarries, large landfills and cleanfills are not the
sort of activities that justify the reclamation of streams, beyond the need to provide
for reasonable crossing pantl do note that Policy P102 does provide for the
construction of crossing points, and Policy P102(e) also provides an option for
diversion and recreating a river bed in situations where there are no other practicable

alternative methods of providing fan activity.

99. | note that the question of whether quarries, large landfills and cleanfills should be
included in the definition of RSI has already been considered extensively as part of
the development of the RPS, and again as part of the S42A RepubiEght of
Reply of Mr Paul Denton for Hearing Streamahd | do not consider that it is
appropriate to review those considerations here. For the reasons above, | do not

recommend any further change to Policy P102 to provide for these activities.

A

Providefort he 6use of 6 or 6access tobd RSI

100. Ms Whooley (First Gas) requests addition of a clause to Policy 102(d) to enable the

safe, efficient and effective us# RSI, and Ms WhitneyTranspower) requests

adding a clause to provide faccess t&RSI.

101. Policy P102(da |l r eady provides for the ®“devel opt
upgrade of regionally significant infras

to add “use” or “admesgmsy” otpa ntiloins ‘alsadsan

samething@nd *‘ access’ i's provided for by the
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Be more enabling of urban developmand provide for the NREDC

102. Ms Pascall (WCC) isoncermdthat the proposed Plan does not provide adequately
for future urban development and the NBBC. She statesthat the proposed
changes to Policy P102 and Rule R127 may mean development yields are much
| ower t han i s currently possible and C
requirements of the NP8DC. Ms Pascall is concerned that the social and
economic effects of the housing shortage and subsequent increased cost of housing
haaenot been acknowledged in the RMA Sectdi

sustainabl e management’ direction requi

103. Ms Pascall opposes the deletiof P102(c) and seeks a new policy to apply to all
land associated with the development of land within a growth framework, spatial
plan, structure plan, or master plan prepared by a local authority under the Local
Government Act 20029r zoned for urban evelopment in a District Plan as at 31
July 2015 Ms Pascall proposes that this new policy manage any reclamation or
drainage associated with the listed activities to ensureigpsiticantadverse effects
o f the activity are nminiimi ssetdr u(clk matte i
Supplementary Evidence for Hearing Stream 5). Ms Pascall also seeks a new
discretionary activity rule to manage the activities provided for in this new policy

(labelled Policy P102A).

104. In her supplementary evidence, Ms Rdilssummarises the reasons for the amended

and new provisions requested by W@<beingo:

1 provide a more balanced approach to providing for urban growth which is

already occurring
1 address housing supply and affordability issues

1 meet the requirements he NPSUDC, whil e al so protect

natural capital.

105.  She states thétis revisedoolicy framework is necessary

8 This additional italicised claussas recommended in Ms Pascall’'s Suppl el
27 April 2018.
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“to ensure that urban development within identified growth areas can occur
efficiently in order to meet the requirements of thaidhal Policy Statement for
Urban Development Capacity (NREC), maintain a sustainable urban form, and

respond to anticipated population growth
106. Ms Pascall considers that:

“U'mi ting devel opment i n t hese areas, S
reconmended amendments, could create pressure to develop in areas that are less
desirable in terms of keeping a compact urban form that is consistent with the

current form. o

107.  Mr Gibson (Spencer Holmes) also seeks a policy framework that is more enabling of
urban development. He considers that the requirement to avoid reclamation will
significantly hinder the development of urban land, contrary to the-BIPS and
Section 30(ba) of the RMA. This means that new urban areas cannot be developed to
achieve efficient ylds or may not be able to be developed at all, thereby
contributing to the housing affordability crisis and reducing the -teng

sustainability of Wellington.

Response
108. Key to the submissions of both Ms Pascall and Mr Gibson is their contention that

there is a need to strike a balance between the-NR%&nd NPSUDC and that the

proposed Plan gives too much weight to the NARE& During her presentation at

Hearing Stream 5, Ms Pascall referred a number of times to the need to take a more
balanced approacibalancing the need to protect urban streams with the need to
provide an increased housing supply and a compact urban form. This view was
supported by Mr Gibson, who claimed that
ur ban devel op me afurther eonsileratian ¢odhe NREXC. gi Vv

109.  While I acknowledge that increasitize housing capacityand ensuring the efficient
use of urban land, argignificant resource management issue the Wellington
Region | do notagreethat there is a requiremefar a balance to be struck between
the NPSFM and NPSUDC. | note that Ms Anderson has provided legal
submissions on this matter for the Hearing Stream 5 Right of Reply. In her opinion:
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né whil st n-&Mdrthe NPSUDRE takedlipgPeSedence over tbiher in

a general sense, the phrasing of the specific objectives and policies within the NPS
may mean that one is more directive than the other. The degree of specificity and
directiveness may mean that some objectives and policies are more presdrgtive t
others are. This does not mean one has more weight than the other, but rather, it

may mean that how they are implemented has less flexibility.

Each NPS needs to be considered on an individual level, as do the various parts of
the proposed Plantocomsie r whet her the proposel Pl an

110.  Further to this, it is my understanding that both NPSs must be considered within the
context of promoting sustainable management set out in s5 of the RMA
Sustainable management is defined as ageny the use, development and
protection of natural and physical resources in a way, or at a rate, amadies
people and communities to provide for their social, economic, and cultural well
being and for their health and safetyhile meeting the three so called

“envi r on melnit dengplibses byt underline is mine)

(a) sustaining the potential of natural and physical resources (excluding minerals)
to meet the reasonably foreseeable needs of future generations; and

(b) safeguarding the lifsuppating capacity of air, water, soil, and ecosystems;
and

(c) avoiding, remedying, or mitigating any adverse effects of activities on the
environment.

111.  Both the NPSFM and the NPSJDC are sukservient to the RMA. As | noted in my
S42A report: Beds of Lakesd Rivers, the NP®DC includes the statement that it

“does not anticipate developm¥nt occurri

112. | note Ms Ander son’ s a-dDCioolyecamehndoteffectal t h o
after the submissions on the proposed Plan closled section 42A authors are
required to considevhether the NP&IDC has been given effect to bye proposed

P | apradvisions.

° Legal Submissions for Hearing StreamBight of Reply dated6 July 2018 Para& 36-7
10NPS Urban Development Capacity page 4
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113. | have given a good deal of consideration toghbmission®f Ms Pascall and Mr
Gibson thatheamendments recommendedPolicy P102n my S42A Report: Beds
of lakes and rivers are likely tomit urbandevelopmenin areas where development
is already anticipatedsreate pressure to develop in areas that are less desirable in

terms of keeping a compact urban foand are antrary to the NP&JDC.

114. | note that there are many precedebtsth internationally and nationallpf urban
development occurring while preserving streams, with examples including
widespreadimplementation ofWater Sensitive Urban Design in Australia and
Auckland. At Hearing Stream 5 (and in a{mearing meeting convened to discuss
the reclamation policy provisions), Ms Katja Huls from the Auckland Council
presented a large number of examples of special housing area developments
undertaken in the AucklanBegion within recent years which were required to
retain permanent and intermittent streams. She reported that, while there was initial
resistance from developers, all of these subdivisions were able to realise their
desired development potential (lot igigAs well as the environmental benefits for
aquatic ecosystems, water quality and flow moderation, incorporating stream
retention into a structure plan also contributed positively to open space, connectivity
and urban design. Ms Huls expressed the opithat stream retention within urban
development is increasingly being recognised by urban developers within the

Auckland Region as accepted best practice.

115. Whil e there was much interest in Ms Hul s
that these reswdtwould be replicable in the Wellington Region because of the steep
topography of many areas available for urban development. To evaluate these
concerngraised by submitteyghe Council commissioned a study to identify what
effect requiring stream reteati would have on housing yield and urban form in
typically steep parts of the Wellington Region. This study used case studies of two
subdivision devel opment shich haveWead donsengt o n ' s
granted for the piping of streams within tlast few years. The aim of the study was
to compare the lot yield, the quality of the urban form, and thecyifde cost of

devel opment in the ®“as consenifted” bBocheime
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designs. A summary of resulése provided in Take 4 below. The study report is

appended in Appendi',

Table 2 -Cost Benefit Analysis

Item Consented Scheme Alternative Scheme

Silverstream Site

Housing Yield (lots) 113 128

Low — Approx 90m stream loss
due to culverting for roads.
Reduced earthworks area.

Loss of Ecology and
Natural Character

Quality of the Urban High — As assessed under WCC

Form quide
Life-cycle Cost Medium - Earthworks large but Medium - Modest earthworks and
balance of fill kept on site, flat sites for long-term savings from resilient
easy building. poor hydrology and green infrastructure are somewhat
ecological outcomes. Increased offset by additional cost of
flooding and erosion. bespoke house design on sloping
sites.

Woodbridge - Cedarwood St Site
Housing Yield 213 213

Loss of Ecology and Low — No stream loss. Some

Natural Character retaining alongside riparian
corridor likely. Reduced
earthworks area

Quality of the Urban Medium - As assessed under WCC High - As assessed under WCC

Form quide quide

Life-cycle Cost Medium - Earthworks large scale but ~ Medium -

cut fill balance on site.

Tabled: Summary of Resultsom the WellingtoBubdivision Design Review stiidy

116 These results cl ear !l y stdeghiltertain, subdivisierv e n
design led by stream retentiean result in equal, if not better housing yield, with

11 Wellington Subdivision Design Review.tr8am Retention Through Subdivision Design Alternatives.
Prepared for Greater Wellington Regional Council by Morphum Environmental Ltd, Mcindoe Urban and
Wraight + Associates July 2018

2] note that this table should refer to Woodridge, not Woodbridge
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significant additional benefits, not only for ecology and natural character, but for
overall urban form and social outcomes, such as recreatioenity, liveability and

sense of place.

117.  With regard toproviding for the NPSJDC, the Wellington Subdivision Design
Review report clearly shows thatwith the application of goodirban design
principles,the retention of streams within urban developmeats not only provide
for additional housing capacity thin the Wellington Regionhut canalso provide
significant beneficial outcomes fomade range of social and cultural wédkings

118. | consider that application of these good urban design principles in order to achieve
desired housing yield outcomes aartpof a streanbed design processes will
contribute to achieving a number of the objectives of the-NBE, the objectives
of which are much broader than simply increasing the number of houses in a region.
In particular, | consider that the process thik be triggered as a result of this new
policy framework will drive outcomes that are clearly consistent with achieving the

desired outcomes of the NRIDC, in particular Objective OAlyhich is:

Effective and efficient urban environments that enable Ipeanpd communities and
future generations to provide for their social, economic, cultural and environmental

wellbeing.

119. For all these reasons, it is my opinion that the revised policy framework for
managing reclamation as recommended in my S42A Report: &ebakes and
Rivers is an efficient and effective way of giving effect to the objectives of the
proposed Plarmandis consistent with RMA sections 5, 6(#}), (d), and(e). It also
gives effect tothe objectives of the NP8BDC as well asObjective Al and
Objective B1 of the NPEM, such that the natural character of streams and their
margins are preserved and protected from inappropriate development and-the life

supporting capacity and ecosystem processes of those streams is also safeguarded
No other pacticable alternative methods

120. Mr Edwards (NZTA)consi der s the requirement in P1

practicable alternative methods of provi
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threshold test and requests that this be amended so #vat dne no other

0 r e a s qradidalbleyafiernative methods of providing for the activity.

121. | have addressed this concern in geaghs 27272 on my S42A Report: Beds of
lakes and rivers. My opinion continues to be that the as notified wording is #te mo
appropriate way of implementing the objectives of the proposed Plan given that this

intent of the policy is to send a strong message that reclamation is to be discouraged.
122.  For all the reasons set out above, | recommend no further changes to Policy P102.

Recommendation: Policy P102
123.  No further changes

Rule R127
Matters arising during Hearing Stream 5
Discretionary rather than norcomplying

124. A number of submitters seek reclassification of Rule R127 as a discretionary
activity, including:

1 Ms Wratt (WWL), toapply to the exclusions set out in Policy P102. She
considers that Policy P102 combined with a discretionary activity status
would effectively achieve the same outcome as aawomplying activity.

She notes thatPolicy P102(f) already sets a baseline esjation that there

are no other practicable alternative methods, therefore locating in a lake
identified in Schedule A2 (outstanding lakes), or a site identified in Schedule
C (mana whenua) would only occur after an appropriately detailed

consideration o&lternatives’

1 Ms Whitney (Transpower) also requests that Rule R127 refer to the
‘“devel opment’ of RSI (consistent with
In her opinion, guidance on activity status is provided in Policy P102 which
provides that reclaation is to be avoided unlésg d) necessary to
development, operation, maintenance and upgrade of regionally significant

infrastructure .
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1 Ms Allan (Winstone GBC), seeks; the deletion of R127(a), with-non
complying status to apply only to the H&dule A and C sites (with the
exception of regionally significant infrastructure), and that Schedule Al, A2
and C river or lake reclamation be prohibited activities, except where
regionally significant infrastructure is involved under Rule 128. Ms Akan i
concerned that Rule R127 appears to make even the most minor of
reclamations in any stream (other than an ephemeral strearspngolying,

except for certain classes of activity.

Response

125. A noncomplying activity class sends a very strong message thatctwvity is
generallyinappropriate and is used in situations where it is intended that consents
only be granted itimited circumstances. The Section 32 Report: Beds of Lakes and
Rivers (Section 5.3.5) considers that this situation applies to the pipgigeams as
it is one of the activities undertaken in the beds of lakes and rivers that has the
greatest environmental and cultural adverse effects. This report states that the
preferred rule option for piping of streams is a4somplying activity stais as the
social, cultural and environmental costs to the community of piping streams are
considered too high and are not outweighed by the economic and social benefits
experienced by a smaller group of resource users of a more permissive piping

regime.

126. The S32report notes that the proposed policy and rule approach does not mean that
the piping of streams cannot occur under the proposed Plan. It is a strong approach
that requires decisiemakers to consider the objectives and policies of the plan and
detemine if reclamation is appropriate. The reclamation policy clearly states what
types of reclamation may be appropriate. This approach provides a clear direction to
the Council, resources users and the <co

outcomes.

127.  Further to this, | note that the review of the operative Freshwater Plan concluded that
the continuing loss of stream habitat indicates that the operative policies and rules
(discretionary, except in a small number of rivers identified as having outstanding
natural character) are not achieving the desired outcomes and should be

strengthened.
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128. I n response to Ms Allan’s concern that f
minor of reclamations in any stream (other than an ephemeral stream) non
complying, | reér to my discussion and recommendations in paragr@p82 and

i n the section bel ow t i tldrifg the maNaigament of Re c | a

reclamation associated with reasonable crossing paatpartial reclamation.

129. For all these reasons | do not consider that a discretionary activity class is
appropriate foreclamationactivities associated with the piping of a stream, except
for those minor activities discussed ithe section below titled® Mi nor

Recl amati ons

Recommendation:
130. No changes

Rule R128

Background
131. In my S42A Report: Beds of lakes and rivers, | recommended the following

amendments to Rule R128rohibited activity)

Rule R128: Reclamation of the bed of an outstanding lakes and

associated diversion

Thereclamatiorof the bed, or any part of the bed, of

(a) a river identified in Schedule Al (outstandingers), or

(b) a lake identified in Schedule A2 (outstanding lakes)

(c) a site identified in Schedule C (mana whenua)

andany associated diversion of watgra prohibited activityexcept as provided for
by Rule R127.

Matters arising during Hearing Stream 5 and Response
132. Ms Whitney does not support a prohibited activity status for reclamation of Schedule
C sites as this awity status is generally afforded to activities which will not even be

considered and she considers there are likely to be examples where piping is needed.

133. Mr Percy (Rangitane) agrees that prohibited activity status is appropriate to provide

a high levelof protection for these significant sites. However, he considers it
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unlikely that any reasonably conceivable RSI projects are likely to intersect with a
site in Schedules A or C. As such, a prohibited activity status is appropriate,
recognising that an opptunity for a plan change exists should an infrastructure
project be proposed in the future that simply cannot avoid a significant site. He
therefore disagrees with the exception in Rule R128 for RSI, unless there is evidence
presented that demonstrathattsuch infrastructure would be unable to be provided

for in another way.

Response

Appropriateness gfrohibited activitystatusi Schedule C

134.

| have set out my rationale for recommending that reclamation in a Schedule C site

be a prohibited activity inhe S42A Report: Beds of Lakes and Rivers paras 228

238. Ms Whitney, while disagreeing with this recommendation, does not provide

any substantive reason for changing my recommendation. For this reason, | continue

to recommend the amendments to Rule R128setsout in the S42A report.
However noting t he di scussion under t he
Recl amati ons” which recognises thd need
recommendan amendmertb Rule R127(c)to provide an additional exceptidmthe

prohibitedactivity rulein a Schedule C for partial reclamations.

Remove the exception for RIS

135.

136.

Both the RPS (Policy 7) and the proposed Plan (Policy P12) include policies that
recognise the social, economic, cultural and environmental benefits o\R® |

do not consider that this means that RSI should be exempt from good standards of
environmental management nor, in general, have a lower activity status than other
activities, these policies do recognise the significance of RSI to the region. A
prohbited activity status is a very strong policy approach, meaning that an activity

cannot even be contemplated.

| accept that the likelihood of a RSI project and a Schedule A site intersecting, as set
out by Mr Percyis very low These sites are very liteid and are in relatively
remote areas, with thexception of Pauatahanui Inl@nd it is reasonable that such

an activity may not be contemplated. Howeveto not agree that the same applies

to Schedule C sites. Whitelatively discrete in individuaxtent, there are a number
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of sites where it is quite conceivable that an RSI project may intercept a Schedule C
site, for example along theapiti Coast adjacent to SH1. A n@omplying activity

will enable an application for resourcensent to be consded, whilestill affording
Schedule C sites the high level of protection sought by the objectives of the
proposed Plan. also note the requirement in Policy P45 that, if a Schedule C sites
cannot be avoided, any more than minor adverse effects on thécaigt mana

whenua values must be evaluated through a cultural impact assessment.

137. In my opinion the significance of RSI to the social and economiclvestig of the
region justify the exclusion proposed in Rule R128 and | do not consider the
alternativesuggested by Mr Percy of using a plan change to be an effective or

efficient approach.

Recommendations Rules R127 and R128
138. No changes to Rule R128

139. Make the following amendments to Rule R127:
“The reclamation of the baldke: or any part
(@) associated with the piping of a stream, or

b in o site_identified in Schedul E ling rivers), or

(b)¥e}—in a site identified irGchedule A (outstanding water bodies)Schedule-C
{mana-whenuawhere the reclamation is necesst enable the operation,

maintenance or upgrade of regionally significant infrastructure

(9] in_a site identified in Schedule C where the reclamation is necessary to

enable the operation, maintenance or upgrade of regionally significant

infrastructure, or the reclamation is only a partial reclamation,

isanoncompl ying activity.
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Minor reclamations

Matters arising at the Hearing

Provide for reclamation as part of Permitted Activity Rules R1IR217

140.

141.

Ms Whitney considers that, from her reading of 882 Report: Beds of Lake and
Rivers, reclamation associated with permitted activity rules (RILID was
intended to be part of these permitted activity rules. She notes that this has only been
provided for in Rule R116: Small dams, therefore any reclamatssociated with
culverting a stream, or installing a stream crossing, would require discretionary
consent under R129. She therefore seeks amendment of rules R111@ provide

for the associated reclamation as a permitted activity.

The proposed Planecognises that there could be an element of reclamatio
several minor activities. In Rule R116here reclamation could reasonably occur
when placing a dam the relevant rule permits the associated reclamation.
Reclamation that is not permitted by thesdes would requireconsent as a

discretionary activity under Rule R129.

Response

142.

143.

I n relation t o Mbavevidviewed Rules RLIPE whict &e1 ¢ e

1 Rule R112: Maintenance, repair, replacement, upgrade or use of existing

structures (excludiopthe Barrage Gates)
1 Rule R113: Diversion of flood water by existing structures
1 Rule R114: River crossing structures
1 Rule R115: Culverts
1 Rule R116: Establishing a small dam and existing dams
1 Rule R117: New structures

| do not consider that reclamati is required for activities provided for in Rules
R112 or R113I dorecommend thaRule R114(river crossing structures, including

fords) and Rule R115 (culverts)be amended to provide faeclamationassociated
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with thesestructuresNo amendment is ceiired for Rule R116, as this rule already
specifically provides for the reclamation associated with the dam structure in clause
(M. I alsorecommend thaRule R117(New structurespe amended to provide for
partial reclamation associated with the strugtuas activities such as erosion
protection structures aflikely to require a partial reclamatialong the bank of a

river.

144. | note that hesepermitted activityrules alreadyinclude limitations on the scale of
activity provided for For example, rivecrossings can be no wider than the width
necessary for the crossing and no more than’2@iven these limits anthat any
reclamatiormay only be done in conjunction with placing a structuoensider that

the effects of providing for reclamation indtway areminor.

Recommendations
145. | recommend amendments to Rules R114, R115 and R117 to provide for
reclamation associated with these activitidse recommended wording chandes

each of thesaulesareset out in Issue 4 below.

Issue 3. Policies P103, P104, P106

Policy P103

Background

146. In the S42A report it was recommended that the title of Policy P103 be amended to
i nclude the words ‘sand or rock’

Matters arising during Hearing Stream 5 and Response
147. Ms Allan (Winstone GBC)seeks streamlining of the termsedsin Policy P103&s
she considerghat the policy is confusing with different terms being utilised. She

‘ )

proposeaddi ng the word mat eri al s in the

the types of material in clauses (b) and (c), as follows:

Policy P103: Management of graveland or rockextraction

The extraction of gravel, sand or rookaterialsfrom the beds of rivers shall
be managed so that:
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a) the extraction does not result in an increase in flooding or erosion either at
the site of extraction roacross the wider river catchment, including any

erosion of existing structures, and

b) the flow ofmaterialssediment-and-graved the coast is not reduced to the

extent it would contribute to coastal erosion, and

c) the rate ofgravel extraction doesot exceed the natural rates of gravel

deposition, unless this is required to manage aggradation.

148. | agree that the terms used in this policy could be made more consistent within the
policy and in relation to Rule R120 which s titled “Mi nor sart
extraction’. The term ' gr av ebyeéngnesrforf r e qu e

cobbles, gravel, and sandaving a diameter in theamge of 4.76 mm to 76 mm.
Geologists define gravel as an unconsolidated, natural accumulation of typically
roundedrock fragments resulting from erosion, consisting predominantly of particles
larger than sand (diameter greater than 2 mm), such as boulders, cobbles, pebbles,

granuks, or any combination of these.

149. In terms of the sizeand naming conventionsf these dferent materials, there are
different scales which are usedcliding the Wentworth and Krumelm Scale as
well as British, Canadian, US and international stand4rdibe classifications may
also use either the long or short axis or a combination of &le axes(long, short
or intermediate)The figure below provides an example of the variation.

13 hitps://dnr.mo.gov/geology/geosrv/geores/indmin/sandgravel.htm
14 https://pubs.usgs.gov/of/2006/1195/htmldocs/nomenclature.htm
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PARTICLE SIZE CLASSIFICATION

USDA CSSEC 1555 ASTM (UNIFIED)
00002 T FINE CLAY
bt
> CLAY COARSE CLAY
0.001 Ss CLAY
-
o Z
0002 4 = §
0.003 ; z FINE
b SILT
008 L A% FINES
0,006 = S (SILT AND
0,008 3 :
< CLAY)
0.01 SILT MEDIUM
SILT
002 -
0.03 COARSE
SILT
004 1 300
0.08 270 VERY FINE VERY FINE FINE
008 ~1-200 SAND SAND SAND
E 01 ~=140
£ FINE FINE e
“'- SAND SAND !
02 | SAND
g 0.3 MEDIUM MEDIUM
£ 04 40 SAND SAND
& 9 COARSE COARSE COARSE
o T SAND SAND SAND MEDIUM
VERY COARSE VERY COARSE SAND
SAND SAND
20 —+=10
COARSE
e SAND
a0 1, FINE
6.0 GRAVEL
80 FINE
0 Liam GRAVEL GRAVEL
0 AN
% COARSE GRAVEL
40 GRAVEL COARSE
GRAVEL
60
s 3N
COBBLES COBBLES COBBLES
USDA - U.S. DEPARTMENT OF AGRICULTURE, (SOIL SURVEY STAFF, 1975)
CSSC - CANADA SOIL SURVEY COMMITTEE, (McKEAGUE, 1978)
1S5S - INTERNATIONAL SOIL SCI. SOC. (YONG AND WARKENTIN, 1966)
150. ASTM (UNIFIED) - AMERICAN SOCIETY FOR TESTING & MATERIALS (ASTM, D-2487, 1985)

Source: https://dnr.mo.gov/geology/geosrv/geores/indmin/sandgravel.htm

151.

| do not consider it necessary to stipulate the size of gravel and sand, or to broaden
the description of thepolicy to use the general, and possibly confusing term
‘“material ™. This policy relates to the
rather han fine silts and clay that may form the bed of a rikarthermore, asand

and gravel are both rock fragments, inclusion of the teook is not necessary.
However, | consider thatondition (b) which relates to the movement of fluvial
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material to tle coast, should use the term bed material, rather than sediment and
gravel. Sediment being transported in rivers is not something to be encouraged, and |
do not consider that this is what is meant by duisdition This conditionseeks to

ensure that thextraction of gravel and sand is managed so that is does not cause a

reduction in bed material, that results in erosion of the coast.

152. In condition (c) | consider that the use of the term gravel is unnecessary, as the

description of the activity refers toayel and sand.

153. | recommend amending th#le andwording of the policyto clarify its intent in
terms of the types of rock material to be extractealso recommend consequent

changes to the note recommended for Rule Rdri&the wording ofRule R120.

154.  Ms Wratt requestamendments t&olicy P103 toclarify that it does not apply to the
movement of sediment within a rive8he noted thaWWWL sometimes needs to
protect infrastructure by moving river gravel to stop erosion of infrastructure, but
this gravelis not removed from the riveWWWL’' s submi ssi on cons
unclear whether extraction of gravel also means the removal from the river system.
While the overall net volume of gravel within the river bed may not be charigmg,
Wratt considers thaWWL ' s acti vities are |l ikely to

location and deposition in anothand that this could be captured by this policy
155. Ms Wratt recommended the addition of a note wiskzttes

This policy does not apply to extraction of gravel, sandock that isrelocated

within the river.

156. The Hearings Panalsked Ms Wrativhether there is any other policy that covers the
relocation of gravel, sand or rock within a river. Ms Wratt confirmiedher
supplementary evidencthat there are no other priés which address the relocation
of gravel, sand or rock within a river, as different from extraction or removal of that
material from the riverShe also noted thdhere ae no other policies other than

Policy P103 that address extraction of gravehdsar rock from a riverbed.

157. | consider that a policy that addresses bed disturbance could be of value in the Plan,

and consider that this could address a variety of activities where bed disturbance
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occurs, not just redistributing gravel. However, thesnot identified as a key issue

in the S32A report anid outside the scope of submissions.

158. | agree with the view set out in the S42A report that Policy P103 does not apply to
the activity that Ms Wratt is referring to, which | would classify as disturbahtiee
river bed, rather than extraction of gravel and sand. These separate activities are set
out in Section 13 of the RMA. | also consider tleahditions(b) and (c) clearly

relate to the extraction of gravel and sand, rather than disturbance.

159. | do nd consider that a note is needed but if the hearing panel were inclined to

include one, | would amend the wording as follows:

This policy does not apply to the disturbance of a river, beluding as a result of

bed recontouringwhereno gravel or sandsi extracted from the river.

Recommendation: Policy P103
160. | recommend that Policy P103 be amended as follows:

Policy P103: Management of gravel; and sand er+eck extraction

The extraction of gravehndsander—+eckfrom the beds of rivers shall be

managed @ that:

(@) the extraction does not result in an increase in flooding or erosion
either at the site of extraction or across the wider river catchment,

including any erosion of existing structures, and

(b)  the flow of bed material sediment-and-gravdo the coast is not

reduced to the extent it would contribute to coastal erosion, and

(c) the rate ofgravel extraction does not exceed the natural rates of
graveldeposition, unless this is required to manage aggradation.

Policy P104

161. There are no outstandjnssues with regards to Policy P104.
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Policy P106
162. In the S42A Report: Beds of Lakes and Rivers | recommended amending Policy

P106as follows:

Policy P106: Management of plants in the beds of lakes and rivers

The introduction to and removal of plants frone tbeds of lakes and rivers shall be
managed so that:

(@) pest plants are not introduced and their removal is enabled, and

(b) indigenous plant species are encouraged to be planted where they are
appropriatgor the purpose and are typical of the zand their renoval is
onlyenabled or t he purpose o fwheMitisr i cust om;

necessary to manage flooding and erosion, and

(c) the introduction or removal of plants does not increase flooding and erosion
either at the site of introduction or removal, or acrtss wider river
catchment, and

(d) the introduction or removal of plants does not adversely affect significant
biodiversity values of the site.

Matters arising during Hearing Stream 5 and Response
163. Hammond Ltd seekamendment of Policy P16 ensure consistepavith Policy

P41, by amending Policy P106 as follows:

(d) any adverse effects on the significant biodiversity values of the site as a
result ofthe introduction or removal of plants does not adversely affect the
significant biodiversity values of the esiare managed in accordance with
Policy P41

164. Ms Wratt requests addition of the following sentence for clarity:

This policy does not apply to constructed lakes for the purpose of community

drinking water supply

165. FFNZ supports the intent of allowing for seteve harvest but recommends the
exception “for the purpose of Maor i cust

generally for a range of purposes because:

1 contemporary landowners (or ntandowners) may share an interest in

harvest of flax leaves or othplant materials;
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157.

1 plants such as harakeke benefit from regular grooming;
1 there isa growing body of researdfat indicates regular harvest of plant
material from wetlands helps maintain their nutrient attenuation

performance.

During Hearing Stream 5hé Panel asked whether the proposed Plan needed to
provide for the r edoetothdwordifgofRMA s18(98).f a pl

Response

166.

167.

168.

169.

| agree with FFNZ that it is reasonable to provide for the selective harvest of plants
from the beds of lakes drrivers and wetlands, and in wetlarfds the reasonable

use of an individual, such as cutting flax for weaving. | doawoisiderthat larger

scale removal of wetland plants, suchragular plantremovalto maintain the

function of a wetland fomutriert attenuation is appropriate under a permitted

activity rule.| notein this regardhat wetlands that have been constructed for the
purpose of nutrient management apecificallye x cl uded from t he pr
definition of anatural wetland and theefore are not subject to the provisions of the

proposed Plan.

| agree that Policy P10€hould not necessarily be restricted to Maori customary use

(as per recommended new rule R105&3cept within sites of significance to mana
whenua The selective remaV of plants (or part of a plant), so long as it for an

i ndividual s per sonal use, wi || al most
conditions in the bed of a river or lake (Rule R122 Removing vegetation) and, so
long as it meets the conditions of Rule(R&A A’ Re mov al of wetl and

customary uses reasonable within a wetland

With respect to Ms Wratt’'s submission,
Policy P106 would constrain the management of constructed lakes for water supply
purposesand therefore do not consider that a specific note as requested is required,

I agree that the wording of Policy P106
p | ata prdvide for RMA s13(2A)(b).

Recommendations: Policy P106 and Rule R105A

170.

Make the folloving amendments to Policy P106 and Rule R105A
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Policy P106: Management of plants in the beds of lakes and rivers®

The introduction to and removal efplants, or a partof a plant from the beds of
lakes and rivers shall be managed so that:

(@) pest plants areat introduced and their removal is enabled, and

(b) indigenous plant species are encouraged to be planted where they are
appropriatgor the purpose and are typical of the aand their removalin
whole or partisonlyenabled or t he pur p onargusecof Maor i
for the reasonable use of an individweriwhere it is necessary to manage
flooding and erosion, and

(c) the introduction or removal of plant, or a partof a planji does not
increase flooding and erosion either at the site of introductionnoova,
or across the wider river catchment, and

(d) the introduction or removal of plant, or a partof a plant,does not
adversely affect significant biodiversity values of the site.

Rule R105A: Removal of wetland plants for Maori customary use

Background
171. In my S42A Report | recommend adding a new rule to provide for the removal of

wetl and plants for Maori customary use:

Rule R105A: Removal of wetland plants for Maori customary use 16

The selective removal of plants fromnatural wetland, a significant natural

an

wetland or anoutstanding natural wetlandf o r t he purpose of M

use is a permitted activity provided that:

(a) the activity is carried out by hand, and

(b) the vegetation and the bed of th&tural wetland shall not be disturbed to a dbpt

or an extent greater than that required to undertake the activity.

Matters arising during Hearing Stream 5 and Response
172. FFNZ requests changes to Rule R105A consistent with their request to broaden

Policy P106 as discussafiove

15542A Report: Beds of lakes and rivers, Issue 3
16 S42A Report: Beds of lakes and rivers, Issue 3
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173. Mr Percy (Rangitane) supps new rule R105A but requests minor amendments to
provide for the harvesting of parts of plants, rather than removal of entire plants, and
a consequential amendment to the definitioMd) o r i C U stb ensueerthgtitu s e
extends to the interaction of Maor.i wi t h

coastal marine area for cultural purposes.

Response
174. | agree with both requests and recommend amendments accordingly.

Recommendations:
175. Amend the definition for Maori <customary

MU o r i ¢ u s| The interaction of Maori with fresh and coastal water, and the beds of rivers, lakes, wetlands and the
use coastal marine area, for cultural purposes. This includes the cultural and spiritual relationships with
water expressed through Maori practices, recreation and the harvest of natural materials.

176. Amend Rule R105A as follows:

Rule R105A: Removal of wetland plants for Maori customary use or the use of
an individuall’

The selective maoval of plans—a part of a plaptfrom a ratural-wetland—a

significant natural wetland or anoutstanding natural wetland for the purpose of

Maor i C U s dr mmiee regsonaldard noncommercialuse of an individual

is a permitted activity providethat:

(@) the activity is carried out by hand, and

(b) the vegetation and the bed of thatural wetland shall not be disturbed to a depth

or an extent greater than that required to undertake the adclinity

(c) within a site identified inSchedule Qmana whenualthe use is foMa o r |

customary usenly.

17542A Report: Beds of lakes and rivers, Issue 3
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Issue 4. Beds of lakes and rivers activity rules (excluding rules
R121, R122, R127, R128)

Section 5.5.4: Activities in beds of lakes and rivers — General
conditions

Background
177. The Section 42/Report: Beds of lakes and rivers recommeaa@dments to the

General conditions in section 5.5td conditions(a), (b), (d) and (g).

5.5.4 General Condition (d) Fish passage

178. In the S42A Reportand relying on the evidence of Dr Gredvls Andrewartha
recommendd an amendment to allothe temporary obtruction of fish passage for
a periodof up to 48 hoursThis amendmens supported by Mr Daysh fdtiwiRalil,
andMs Wrattfor WWL.

179. Ms Tompkins for NZTA seeks amendmentaafndition (d) so that it requires fish
passage be maintained in the design asthllation of new structures, with a new
conditionto provide for a temporary restriction during construction or maintenance

works (worded as per their original submission):

X)  during construction or maintenance works, fish passage shall not be restricted
for a duration longer than necessary to undertake the activity and must not be

restricted for a period longer than 12 hours in any 72 hour periodg¢and

180. Mr Anderson for Forest and Bird notes that amendments are recommended to Policy
P31 () and (g) to aclowledge that fish passage is not universally positive,
particularly where it allows trout to access areas where they have not previously
been presentle would like the qualifier that has been recommended in P31 to also

be included ircondition(d) of thegeneral conditions:

except where this required for the protection of indigenous fish and koura

populations.
181. Ms Anton opposethe amendmentecommended ithe S42Areportbecause

i. there may be times and locationghen effectsof even a shofterm

obstrucion of fish passagmay be significant.
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ii.  thereis no clear rationale for why the exception is required.

¢

iii. nothing appears to prevent the t empor

of a permitted activity with recurring frequency.

iv. introducing a permitgk activity condition that enables obstruction of fish
passage for up to 48 hours may result in activities that need consent under the
Freshwater Fisheries Regulations 1988der those regulations, any person
proposing to build a dam or diversion structumnest notify the Director
General of Conservation.

182. Ms Antonstates that if the Panetloesaccept the changescommendeth the S42A
report,then an advice notehould beadded to the General conditiotts referplan
users tothe possible need to seek approval under the Freshwater Fisheries
Regulations 1983

183. Dr Greerhas respondetb the concerns raised by Ms Anton and Ms Petrove in his
Right of Replyevidencgparayrapts 12.1-12.4).He considers that it is very unlikely
that the amendmemecommendedo condition (d) will actually allow for the
restriction of fish passage in large riveas he considers this level eemptionwill
only allow for the temporary obstruction of fish passage during the construction or
in-frequent maintenance of small sttures in small streams. Hensiderghat very
rarely will the construction of channelide structures in large rivers take less than
48 hours.Dr Greer considers that the impact of obstructing fish passage in these

circumstances, even during the peaknatign season, is unlikely to be significant.

184. Dr Greer also considers thpteventing even a very temporary restriction of fish
passage will increase the amount of earthworks required to install small structures,
as diversion channels will have to be tegwhenever they are installed. This will
also have effects on migrating native fish, which may avoid the sediment released
during these earthworks, or be stranded in the diversion channel once flow in the

stream is restored

185. | havediscussedwith Dr Gree the rewording ofcondition (d) proposed by Ms

Tompkins, such that fish passawgt be restricted for a period longer thgh hours

in any 72 hour periadHe corsiders that activitieghat meethe permitted activity
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rules (and are therefore subject teetiegeneral conditionsare unlikely tobe of a

scale that would require restriction of fish passage for multiple periods over a
number of days and, if they do, then they should be assessed as part of a resource
consent process, rather than operate undegriitted activity rule. He also notes

that operationallyt is impractical tostart and stop fish passage multifiees across

a work period and similarly, that sualrconditionwould beimpractical to enforce.

186. Regarding Mr Ander sappropriateness ofageenoving exibtiogu t  t
fish passage barriersshere such barriers protect indigenous fish and koura
condition (g) relates to not creating any new barriers and maintaining existing fish
passage. Nor does this condition require that existigly fiassage barriers be
removed. As such, | do not recommend that ¢oisditionis amended as sought by
Mr Anderson. | do not consider that there is a conflict between the fish passage

policies and the requirements of thiandition

187.  For these reasond,do not recommend any change to teeommendations | made
to generalcondition @) as set out inhe S42A Report Beds of Lakes and Rivers
However,in response to the advice thife Minister of Corervation, | recommend

adding anoteadvising of the requiraents otthe Freshwater Fisheries Regulations.

Recommendation: General condition (d)
188.  Add the followingnoteto the end of Section 5.5@eneral Conditions

Note

Any activity that results irfish passag®eing impedednay requireapprovalfrom
the DirectorGeneral of Conservationnder the Freshwater Fisheries Regulations
1983.

General condition (e) Inanga spawning
Exclusion period for inanga spawning times

189. Ms Petrove for the Minister of Conservatiorseeks that the exclusion perifor
inanga spawningpe extendedto runfrom 1 January to 31 May to allow vegetation
that may have been disturbbyg an activityto establish prior to the peak spawning
period increasingthe likelihood of egg survival and spawning success. Expert
witnesses for the Minister statieat this is important to avoid further loss of inanga

which has a conservation status of ATt R

PAGE 56 OF 111 NATRP-10-1436



Officer's Right of Reply: Beds of Lakes and Rivers

190.

191.

Mr Perrie in hisright of reply agrees with Ms Petrove that an exclusion period to

effectively protect inanga spawning habitat and inanga sipavwshould be extended
to start on 1 January, rather than 1 March, as he atly@easparian vegetation needs

to be ofa sufficient quality and density to allow for the survival and successful

development of inanga eggs. Mr Perekso notesthat as inanga tend to start
congregating in these lower reaches prior to spawning taking place, this exclusion
period will afford protection to potentially large numbers of adult inanga as they

prepare to spawn in this habitat.

As part of the justification for hisecommendationMr Perrie notes thdimited

extent of inanga spawning habitat across the redlmn,fact that it isgenerally
restricted to the reach of tidal influence, and the conservation status of asanga A t
Risk- De c | i Ror thesé reasons,agree with Mr Perrieand recommend an
amendment tocondition (e) of the general conditions to provide an extended

exclusion periodor inanga spwning.

Recommendation: 5.5.4 General condition (e)

192.

| recommend thatondition(e) be amendeds follows:

in any part ofthe river bedidentified as inanga spawning habitat in Schedule F1
(rivers/lakes),no bed disturbance, diversions of water or sediment discharge shall
occurbetween Danuarywiarchand 31 Mayand

5.5.4 General Conditions (e), (f) and (n):

193.

194.

Ms Whitney supports acknowledgement of breeding seasons, but requests a caveat
within 5.5.4 General conditions (e), (f) and (n) which recognises verification by

suitably qualified person as to the absence of taxa during breeding.

A similar requestvas maddéy Ms Wratt for WWL with regard taecommended
general condition (nin relation to the critical periods for birds breeding, nesting or
foraging This is discussed belowm relation to this and other requested amendments
to condition (n) I have recommendesbme amendments to the wording of condition
(n) for clarity but | do not agree that a caveat which requires verification by a

suitably qualified person is appropriate. Nor do | agied a caveat should be
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applied to inanga spawning habitat and trouispag habitat although the reasons

differ for fish spawning habitat

195. The presence or absence of fish is not an indicdowhether fish have or will
spawn in any particular section of riv@iheseconditiors relate to ensuring suitable
habitat is avidable for fish spawning to occuas well as preventing disturbance of

eggs, larvae and fisshRs noted i n Mr Perrie’s right
needs to be of a sufficient quality and density to allow for the survival and
successful developmeat inanga eggd-urthermore, the presence absence of fish

eggs and larvais difficult to identify.

196. As noted above, the areas for inanga spawning habitat are limited, and only certain
months of the year are to be avoided. With regard to trout spawreag, again the
areas are limited in extent, and only affect three months of the year.

197. 1 do not recommend amending general conditions (e) and (f) as recommended by Ms
Whitney.

5.5.4 General Condition (g)

198. Ms Wratt agrees with the Section 42A recommendaibodelete condition (g)(i) but
considers that it is necessary to retain a timeframe in condition (g)(ii) of 24 hours
after completion of work$o ensure there is a measurable standard for minimising

the generation and release of sediment to water.

199. Dr Greerdisagreswi t h Ms Wr at t ' s hisapioienrthe elarity and i o n ;
colour change standards in (g)(ii) should apply at all times. Having the clarity and
colour change standards in (g)(ii) come into force 24 hours after works have finished
would alow for sustained periods of elevated and potentially detrimental suspended
sediment levels when activities are conducted over a long period. FurthebBnore,
Greer notes thahe point in time at which condition (g)(ii) applies has no bearing on
how ‘measuablé it is, asthe process of assessing colour and clarity change is

always the same.

Recommendation: Condition (g)
200. | agree with Dr Greer and recommend no further changes to condition (g) of Section
5.4.4.
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5.5.4 General Condition (i)
201. In his evidenceMr Edwards forNZTA seeksthe deletion of the need to contain

diversions within the bed of a riveHe states that theres no effectbased
justification to require the diversion to bepkewithin the bed of the river and that
clauseq(ii) and (iv) cannotbe met at the same timéle also notes thahis is not
always possible, especially in narrow streanmene water may be pumped over or
around a working aredr Daysh for KiwiRail also recommendseletion ofclause

(ii).

202.  While clauses (ii)) and (iv) could pentially be met at that same time if the
watercourse was wide or braided and a diversion could be formed within the dry bed
of the river, it is extremely unlikely that clause (ii)) can be met in narrow streams
constrained to a single channel, and even ligely that both clauses (ii) and (iv)
can be met. Furthermore, Dr Greer agrees that there is noledfssd justification
for requiring that the diversions be kept within the bed of the river, and that clause

(i) is unnecessaryor these reasons, lo@nmend deleting clause (ii).

Recommendation: Condition (i)
203. | recommendthat condition (i) clause (ii)be deletedand thefollowing clauses

renumbeed

() all reasonable steps shall be taken to minimise the duration of the diversion

of water, and any dersion of water required to undertake the activity shall:

(1) only be temporary and for a period no longer than that required to

complete the activity, and
(i-(i)  must not involve a lake, and

fwy(iil) any diversion channel required must have sufficient capacity to
carry the same flow as the original channel, so as not to cause

flooding or erosion of any neighbouripgoperty, and..
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5.5.4 General Condition (k)

204. At the hearing, Mr Gillam foRegional Pubti Healthnotedhis supportfor the beds
of lakes and rivers general conditiomsid referred taondition (k) of the general
conditions in particularwhich states that any structure shall not reduce the ability of
the river to convey flood flowsHe notedhat RPHare particularly concerned about
a reduction of flushing flows in rivers which can increase the levels of toxic

cyanobacteria.

205. Ms Wratt for WWL considersthat condition (k) is unclearShe comments that
stormwater intake structures are desigtedatch debris, and it is then removed as
part of normal operations and needs to be provided farpgsmittedactivity. The
Section 42A report considered that the condition is clear and does not require any

amendments.

206. Ms Wratt does not agree as she sidars that there could be unintended
consequences for management of the stormwater network. She suggests the
following amendments to acknowledge that stormwater intake structures are

designed to catch debris:

(k) any structure dther than stormwater imke structurés shall be

designed and maintained so that it does not reduce the ability of the river to
convey flood flows. This includes the management of flood debris

accumulated against the structamed immediately upstream of the structure

and

207. | acknowledge thatstormwater intake structuress well as debris arrestors, are
designed to catch debnghich can have the effect of reducitige ability of a river
to convey flood flowsHowever, it is important that such structures are maintained
to removedebris which has accumulated against the structDomsequently, |
recommend an amendment to condition (k) to provide for stormwater intake
structures and debris arrestors, but make clear that all structures are maintained to

remove the accumulation dobd debris.

Recommendation: Condition (k)
208. I recommend the wording of condition (k) be amended as follows:
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(k) any structureother than a stormwater intake structure or debris arrshall
be designednd-maintaineso that it does not reduce the dpilbf the river to
convey flood flows.All structures shall be maintained fenis-includes—the
managetent—of flood debris accumulated against the structured the

conveyancef flood flows

5.5.4 General Condition ()

209. Ms Whitney for Transpower is concewhthat thisconditiondoes not recognise that
some existing structures, and culverts in particular, by their nature, alter the natural
course of the river. Ms Whitney recommends an amendment to condition (I) to
provide for the use of existing culverts whihave altered the course of the river as a
permitted activity, while still ensuring that any works to the structure do not alter the

river any further.

“ (' lamyworks to thestructure shall not alter the natural course of the fleyond

that existingat the time of notification of the PNR)cluding any diversion

of water from the natur al course durin

210. Ms Whitney for Transpowestatesthat sheis unsure how some of the existing
activities will be able to meet some of the general conditiodsvismWhitney noted
that she can understand the merits of the condition (l) for example, when applied to
new structures, but does not support its application to existing lawfully established

structures.

211. The intention of this condition is to ensure that arorks that are undertaken as a
permitted activity do not alter the course of the river. A structure needs to be placed
in the watercourse so that it does not alter the natural course of the existing river. If
this is unable to be complied with, then reseuconsent will be required as the
effects of altering the course will need to be assessed. Such effects may include
scour or erosion of the downstream river banks. If a structure is lawfully established
in a river as a permitted activity, its continueskwshould not alter the course of a
river. Any maintenance or additions or alterations must also not alter the course of
the river, or resource consent will be requirétr these reasond, do not

recommend any changes to condition (I) as a result oétinilence.
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In Rule R115ccondition (l) of the general conditions is specifically excluded from
being subject to this condition, due to the fact that culverts by their nature alter the
natural course of a riveFurther, | have recommended an amendmeRule R112

that states that the existing use of a structure needs to only comply with certain

conditionsof the general conditions, aedndition(l) is not one of them.

Recommendation: Condition (1)

213.

I recommend no changes to condition (I).

5.5.4 General Condition (n) (new)

214,

215.

In the S42A report, Ms Andrewartha recommended that a new condition (n) be
included in relation to avoiding construction activities in any part of a river or lake
identified in Schedule F2 during the critical period set out in the stdgduthe
named birds are identified at the work skeconsequent amendment to remove a
similar conditionfrom Rules R117, R119, R120 and Ri#Z&srecommended.

Mr le Marquand® for The Oil Companies and Powerseeksan amendment to
appropriately providefor the use of existing structures, especially linear
infrastructure, during the critical bird breeding peridde considers thathe
proposed new condition (mgads that structures cast be used during critical bird
breeding perioddn addition, Mr leMarquand notes that the condition refers to the
birds beingidentifiedat the works site. He states that it is unclear if the intent is to
apply to the sighting of any birds listed in the description of these schedules, or just
to those that i aadorlpeedngkudhermare, iyen that birds
move around, if a bird was to fly in during construction, theased on the
recommended wordinthis could stop a project, wheresls le Marquandconsiders
that this condition should apply to wieebirds have established a breeding or
nesting site in a particular locatiodlr le Marquand recommends thaindition (n)

be rewritterasfollows:

(n) in any part of a river bed identified in Schedule F2a (bindsrs) or
Schedule F2b (birdekes), no the structure shalket be constructederthe
activity and no_disturbancehall ret take place, during the critical period

18 Statement of evidence ofabid le Marquand for ZEnergyLtd, Mobil Oil NZ Ltd, BP Ql NZ Ltd (The Qil
Companies) an®owercoLimited, 26 March 2018
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identified in Schedule F2a (birdarers) or Schedule F2b (birdakes) if the
named birds are identifieats breedingt the work de.

216.  Ms Wrattfor WWL states that while she understands the intent of the recommended
addition, she considers it unnecessary to impose a blanket ban on activities or
construction and that it is more pragmatic that if the named birds listed in Schedule
F2a pirdsrivers) or Schedule F2b (birdakes) are identified at a given site, that
avoidance measures are undertaken rather than a prohibtonratt did not
recommend any specific wording fdrow these avoidance measures could be

incorporated into thisondition

217. Therecommended newonditionseekgo avoid adverse effects on indigenous birds
listed in Schedule F2a and bhave discussed this condition with Dr Roger Uys,
Council’”s Senior Terrestrial E cnesting,gi st ,
foraging and roosting are important to the maintenance of bird populaBods.
adaptto the frequently changing environment they live in and may arrive over a
period (like a weekend) when work is not being dofteey can have three or four
tries at nesing through the breeding season and these may be in different places.
Given the nature of birds it is therefore difficult to include in a permitted activity
rule avoidance measures as proposed by Ms Wratt. Howleagree with Mr le
Marquandthat the codition could be more specifiand therefore propose an

amended wording to proposed new condition (rfplsws:

Recommendation: Condition (n) (new)
(n) in any part of a river bed identified in Schedule F2a (bindsrs) or Schedule
F2b (birdslakes),no the structure shalkhet be constructedr placed erthe
activity and no disturbancshall net take place, during the critical period
identified in Schedule F2a (birgivers) or Schedule F2b (birdiakes) if the

named birds are identifietsnesting, roosng and foragin@t the work site.

Rule R112 Maintenance, repair, replacement, upgrade or use of
existing structures

Background
158. In the S42A report: Beds of lakes and rivavts Andrewartha recommended that
Rule R112 be amended by addouandition(h) to darify that it pertains to the use of
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existing structures, and thall dam structurebe excluded from this rulend that

earth dams are not considered a dam structure for the purposes of thislsule
Andrewartha also recommended that the location @fBrrage Gates be included,

that condition (f) be deleted and that condition (g) be amended so that it is clear that
clauses (i) and (ii) relate to the size of the structure when the proposed Plan was

notified, as follows:

Rule R112: Maintenance, repair, replacement, upgrade or use of existing
structures (excluding the Barrage Gates and any dam structure) — permitted
activity

The maintenance, repair, replacemeiigrade or use of a structure or a part of a
structure excluding activities regulated by th&esource Management (National
Environmental Standards for Plantation Forestry) Regulations d@xtluding the
Barrage Gatekcated in the lower Wairarapa Valley, asay dam structujethat is
fixed in, on, under, or over the bed of a river or lake, iiclg any associated:

(@) disturbance of the river or lake bed, and
(b) deposition on the river or lake bed, and
(c) diversion of water, and

(d) discharge of sediment to water

is a permitted activity, provided the following conditions are met:

(e) the activity shall comply wit thebeds of lakes and rivers general
conditionsspecified above in Section 5.5.4, and

o I " . ned within the.f ” L cture,
or

{en(f)  the resulting structure, excluding any cable, pipe or foctexample gas
pipes, electricity cables or ducts) attached to the strucame)including
any deposition, adds no more to the existing structure than whichever is the
lesser of:

(1) 5% of the plan or crossectional area of the structure in the river
or lake bed, or

(i) 1m in horizontal projection and 1m in vertical projectivaasured

Fomtbospoebpe oo e o b sl ol o blie pedfeslen 0] e

measured from the structure as it was on #te df public notification of
the Proposed Natural Resources Plan (31.07.2015) in the river or lake bed
and

PAGE 64 OF 111 NATRP-10-1436



Officer's Right of Reply: Beds of Lakes and Rivers

() any existing structure was lawfully established on the date of public
notification of the Proposed Natural Resource Plan (31.07)2015

Note:
Dam structures do not include earth dams for the purposes of this rule.

218. Ms Andrewartha notethat section 13(1) states that no person may use any structure
on the bed of a lake or river unless expressly allowed by a rule or resource consent.
As such,Ms Andrewartha notes thdawfully established structures do noted to
be provided for by a rule aequire resource consent but the use of those structures

does.

Matters arising during Hearing Stream 5 and Response
Existing lawful structures

219. Ms Wrattfor WWL reiterated that new rule for existing structures in all lakes and
riversis sought She considers Rule R112 is still focussed on maintenance, repair,
replacement, upgrade or use of existing structures, but not the structures themselves.
She suggestshanges to the wording of Rule R112 to make it more explicit that it

covers the structures themselves.

220. Ms Whitney for Transpowesought the insertion of a new rule providing for the
continued operation of existing lawfully structures in the beds of lalees\ars.As
noted aboveMs Whitney noted her concern that existing culverts may be unable to
comply with all of the conditions in section 5.5.4, and specifically noted that culverts
by their nature alter the natural course of the rives such, she skd thatit is
unclear how condition (l) could be complied withthis situation Alternatively, Ms
Whitney proposed an amendment to the condition in Section 5.4.4 (I) to recognise

existing structures as follows:

“ (| anyworks to thestructure shall notleer the natural course of the river

(beyond that existing at the time of notification of the PNRIJuding any

di version of water from the natur al co

221. Mr Edwards for NZTA is concerned that as Rule R112 provides for the use of
structues, some of the general conditions are not possible to comply with, such as
where existing structures do not provide fish passagedition (d)), or alter the

natural course of the rivercgndition (1)). Mr Edwards seeks a standalone rule
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enabling the caimued use of existing structures as a permitted activity, without
conditions, and particularly for regionally significant infrastructure. Ms Tompkins
for NZTA said that Rules R114, R115, R117 and R125 that refer to the use of
structures,sshoedudemtef ese’t oi Nstead.

222. Ms Wr att i's concer nerdes addrass existwohactiviges ih h e
river and stream beds as permitted activities, there is no equivalent recognition of the

structures associated with those activities.

223.  Existing lawll structures are just that, lawful. | do not consider it is necessary to
have a permitted activity for something that is already lawful. The Section 42A
report considered that this did not need to be explicitly stated within the rule, and |
maintain thisposition. Rule R112 allows for the use of an existing lawful structure
as this is required under Section 13§iij}he RMA

224.  Mr le Marquandor The Oil Companies and Powersought aramendmento Rule
R112 (h) ase noted thait is not neessary to set @mpliance date. He alsmted
that itraises questions about activities that have since established in accordance with
the provisions.

225. | agreewith Mr le Marquand in part, that the compliance date (date of public
notification of the Proposed Natural Resces Plan) does not need to be added to
this new conditionOn reflection,l also consider thahis new condition could be
removed and HRe R112 reworded to incorporathe use of existing lawful
structures Consequently, the use of any structlaefully placed or constructed
including those placedfter the proposed Plawas notified will be permitted

providedthe use of that structucemplies with the conditions of Rule R112.

226. However, in relation to any changes made to a structure, either by imggad
replacing the structure, a compliance date does need to be included, and the date that

the proposed Plan was notified is appropriate to includendition(g).

227. Rules R114 (river crossing structures), R115 (culverts), and R117 (new structures),
also provide for the usef these structures. Given thaul@ R112also provides for
the use of river crossings, culverts and new structures, there is a lack of clarity in

terms of which conditions of the rules appgRurthermoremostof the conditionf
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these specific rulesnly relate to the placement of the structure and do not apply to
its subsequent uséls Whitney for MDC and SWDC raised a concern that any
existing culverts over 20 m in length would now potentially require a resource

consent to be udebased on the conditions in R115.

228. | agree with Ms Whitney and Mr Edwards partin relation to the use of existing
structuresandrecommend that the use of the structures be deleted from Rules R114,
R115 and R117, and that these rules solely relatthéoconstruction of these
structures.l recommend thatondition (k) of Rule R117 which relats to the
ongoing use of water monitoring equipmelé, moved to Rule R112s condition
(). I also recommend that the use of structures only need to complygeritral
conditions ) fish passage, (h) car bodies and demolition rubble, (j) erosion or scour
of river banks or flooding of neighbouring properties, and (k) conveyance of flood
flows and removal of flood debri$.do not agree with Mr Edwards that theeuof
existing structures should not have to maintain fish passage. Any structures which
have aggradation or scour that is affecting fish passage should be maintained to
remedy this situation.

229. | also note that under the Freshwater Fisheries regulatiegslation 42) it states
that the occupier of any land shall maintain any culvert or ford in any natural river,
stream, or water (including the bed of any such natural river, stream, or water in the
vicinity of the culvert or ford) in such a way as to allthe free passage of fish

unless a written exemption has been given by the Diréx¢meral of Conservation.
230. I recommend thatondition(f) shall be amended to:

eXf) the activity shall comply with the beds of lakes and rivers
general conditions specitieabove in Section 5.5.&xcept the use of

existing structures shall only comply with conditions (d), (h), (j), and (k),

and

Maintenance of structures and the function of structures

231. Rule R112 provides for the maintenance of structures. Various subnhttersyer,
sought that maintenance of thenctionof structures be provided fadvls Wratt for

WWL has sought for the permitted activity rules to provide for the clearance of
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gravel and sand from structures assecliavith the stormwater network. Mr Paul
Gadiner for WWL provided examples of debris arrestors, penstocks and stormwater
inlets and outlets that required regular maintenance to clear gravel and flood debris.
He noted that this needs to be done prior to flood events, and not just following an
eventusing the emergency works provisioMr. Slyfield for WWL noted that it is
unclear what rule this activity is controlled by, and that greater clarity of the rules is

needé for this critical aspect of maintaining regionally significant infrastructure.

232. MsRitaO’ Brien ¥oupKLCDICs MDC and SWDC’'s req!
or R120 orprovidea new rule to enable flood management practices as a permitted
activity subject to relevant and reasona
rules in the propaxl Plan and interpretation by GWRC staff do not recognise that
local infrastructure is critical to the functioning and wellbeing of communities and

provides an essential service.

233.  While Ms Andrewartha in the S42A report noted that this work could be duter u
Rule R112, | do not agree with this interpretation. Rule R112 as notified in the
PNRP provides for the maintenance of teeucture itself. The removal or
redistribution of gravel, sand and other natural bed material that has accumulated as
a result dthe structure or caused erosion or scour is the maintenancefohttien
of the structurelt could also be argued that as Rule R115 (n) and (o) require that a
culvert be maintained to avoid any aggradation or erosion of the bed, and flooding of
neigtbouring properties, that this rule provides for this activity. However, the
description of this rule does not include the activity of maintenance. The general
conditions in Section 5.5.4 (d), (j), and (k) similarly require that the structures are
maintain@ to ensure fish passage, that erosion and scour of the river banks or
flooding of a neighbouring property does not result, and flood debris accumulated
against the structure is managed. However, there is no specific permitted activity

provision for this ® occur.

234.  Consequently, | recommend accepting the submissions of VW@DC, MDC and
SWDCin relation to maintaining culverts, bridgestormwater inlets and outleasd

debris arrestors so that these structures can continue to function as designed and

St atement of Evidence of Rita O Brien on behalf of t
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235.

236.

237.

avoid erosion, scour or exacerbate floodingagree with WWL that there are
significant benefits to carrying out this work in a timely manner, and preferably
before significant aggradation or scour around these structures ,occuthe
structure causes floow) due to a blockage duringnarmalrainfall event

To enable the function of the structures to be maintainednd provide clarity in
terms of which rule this is permitted bl recommend specifically including this
activity in Rule R112, along witlhelevant and reasonable standacdsditions to
ensure that thisictivity relates solely tenain@ining the function of the structure
(rather than general bed excavation or channel shaping activities) and that the
effects, including cumulative effects, of idg so are minor and appropriate to

include in a permitted activity rule.

Specifically, | recommend that this activity relates to culvesttssmwater inlets and
outlets,bridges and debris arress only, as it is the blockage or scour around these
strudures that can cause adverse effects on the environnhehaive also
recommended that the maintenance of small dams be included which is discussed
further below.

| recommend that the disturbanceiovolvesan area ofiver bed ofno more than

10n?, consstent with similar permitted activity rules for structures, and that the
activity takes place within a distance @h of the structure, to avoid extensive and
general bed disturbance activities which could affect iwi values, aquatic ecosystems
and habitatFinally, | recommend a condition that the deposition or redistribution of
material is not placed in such a way that it forms a stockpile or dam which could

alter the natural flow of the river.

(h) any maintenance of the function of a structure shall

(1) only be for the purpose of removing or redistributing flood debris
or_sand, rock, gravel or other natural bed material that has
accumulated as a result of a culvestpormwater inlet or outlet,
bridge or debris arrestor structure, or to reduce the edrohture
of any culvert due to scousnd

(i) be undertaken withiB metres of the structurand

(iii) result in the disturbance or excavation of an arebedfno more
than 10M, and
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(iv) not result in the deposition of naratural material, or the

deposition of flood debris or bed material in such a way as to form
a stockpile, dam or mound within the bed of the river, except as
required to provide for fish passage.

Temporary damming

238.

239.

240.

241.

242,

243.

Ms Pascallfor WCC supports the interpretation in my S42A RepordB of lakes
and rivers that temporary damming and diverdiemcluded in Rules R11R118.

Ms Wratt for WWL provided evidence to the hearing paseékingan amendment

to Rule R112 to ensure that temporary damming is listed as an associated activity as
she considesthatit is still not explicit despite the Section 42A Report stating that
temporary damming is considered an associated activity for instream structure
works. Ms Whitney for MDC and SWDC also agrees that the wording of the
proposed Plan and RUR131 which refers to damming or diverting in other rules
implies that damming is actpated under othewtes including R112, but thahs
considers that specific reference to this activity within the rules would assist with the

interpretation and apightion of the plan.

To make it more explicit, recommendhat it be listed inRRule R112and that a

similar inclusionapply to Rules R114, R115 and R1,145 follows:

(e) temporary damming of water

Damstructuresand damming of water

Ms Wratt for WWL se&s inclusion of Rule 8 of the Operative Regional Plan for
Freshwater to enable the damming and diversion of water by an authorised structure
as a permitted activity. She considers that considerable public funding has gone into
the design and constructiof these structures and that recognition of those existing
structures is an effective and efficient means of giving effect to PNRP Objective
012 but also RPS Objective 10, and Policies 7 and 39.

Ms Wratt also considers that the proposed amendments to exddumals from Rule

R112 are not appropriate as dam safety should be considered under the Building Act
2004. She also suggests that Rule 8 in the Freshwater Plan should be used in the
proposed Plan (this allows damming and diversion of water by an existwmiy| |
structure as a permitted activity). As an alternative to the inclusion of Rule 8 from
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the Freshwater Plan, she suggests that existing dams associated with regionally

significant infrastructure be a permitted activity.

244.  Ms Wratt considers thaxistingdams are not a regional council function but should
be managethrough the Building Act 200Mr Morgan Slyfield, counsel for WWL,
questioned th issueraised in the S42A repodf Council liability for permitting
dams He notedthat regional rulexannotbe justified on the basis th#tey may
reduce Counci |-asonckptwhizh He saysyhasinm foundatron in the
RMA. Mr Falloon considers thatxesting dam structures should be permitted with

only those that are not safe excluded from the. ru

245. As noted i n tsulemisSomsifor eleating Stredmélat aflreply, the
RMA and Building Act control different things aras long as provision relates to
controlling an effect of the activity, or an effedttbe activity on the environemt
(eq, flooding effects and biodiversity effectather than thatructuralperformance

of thestructure then there is no issue with addressing that iptbposedlan

246.  Subpart 7of the Building Act related to the safety of damdowever,the Building
(Dam Safety) Regulations 2008, never came into force, and were revoked under the
Building (Dam Safety) Revocation Order 2015, with effect from 30 June 20iS.
mears that the definition that creates a classifiable or referable dam no longer exists
and sq most of Subpart 7 cannot currently be applied as there is no means for
determiningthese dam classification®f the sections of Subpart 7 which are active,
section 133B relates to the measurement of damterms of heightand sections
157-159 addess dangerous damBhese provisions give the Council the power to
require action to be taken (by way of warrant from the CE) to remove any such
danger

247. Information provided by the Ministry of Business, Innovation and Employment

states:

248. AThe Go v esrdacidedrihiat ddmasafety is better suited to

being managed under the Resource Management Act (RMA) rather than
the Building Act. The purpose of the ongoing maintenance of dams is to
manage the impacts to life, infrastructure, and ecosystems should a dam

failure occur. Ministers consider that this is more consistent with the
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purpose and principles of the RMA. Such an approach would also remove
the current duplication between the use of resource consent to impose dam
safetyrelated conditions, and the damfety regulations. The latter (and

the regulatory framework outlined in the Building Act) were seen by
Ministers to be too onerous for the level of risk, and would impose

excessive compliance costs on some dam

249. A dam requiresprovisionsfor both thestructure itself(under section 13 of the
RMA) as well as for the damming of wateinder section 14 of the RMA)and use

consents for dam structurasrmallyhave maintenance conditiomeluded

250. The dam (having been lawfully established), would bglllawfully established and
as such, the structure itself would not require further consent. Howegaiseand
maintenancef that structure woule@ither need to be provided for by a permitted

activity condition orequireaconsent, as would the dammiafywater.

251. The damming of water and the use of a dam structure are explicitly linked and
should be considered togeth&he placement and use of small dams, including the
associated activity of damming is provided for by Rule R116, unless it is located in

Schedule C area, in which case it is controlled by Rule R125.

252.  The placement of aatge damwith a maximum water depth ofiore than3m, and
impounding more than 20,006rof water) in a river is a discretionary activity under
Rule R129, and the damming diverting of water by a large dam within or from a

river is a discretionary activity under Rule R131 or R132.

253. The maintenance, repair, replacement, upgrade or use of dams, excluding the
Barrage Gates, was provided for as a permitted activity under RLI2 in the
proposed Plan as notified. In the S42A report, it was recommended that dams be
excluded from this ruldn relation to maintenance of small and large démese are
benefits if dams and particularly spillways, outflow pipes and overflow pipes a
maintained on a regular basidowever, maintenance of dams may also include the
removal of sedimernbuild up from behind a dam. For large dams in particutés, t
can have significant adverse effects on the instream environment, if it is discharged
downstream of the daynor if the water in a dam requires diverting while this work is

being undertaken
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254.  Given that large dams require resource consent for the ongoing damming activity
under Rules R131 and R13Rconsider that requiring large dams to alsdawb
resource consent for the maintenance and use of the structure is not overly onerous.
In this way, any adverse on the environment due to the maintenance and use of the
dam can be assessed and conditions included to mitigate any adverse effects.
Furthemore, large dams are less likely to meet the general conditions in Section

5.5.4, especially in relation to sediment from any maintenance activities.

255. | recommend that the maintenance, repair, replacement, upgrade and use of a small
dam (one that meets theermitted activity conditions of Rule R116) be permitted
under Rule R112. | also recommend that a consequent amendment be made to Rule
R116 to remove the ‘use’ activialsp from
recommend that the function dam spillways, outflow pipes andoverflow pipes be
provided for in a similar manner to culverts dtowever, | do not consider that it is
appropriate that small dams be made larger under Rule R112. | have recommended
an amendment so th&dr anyreplacement, upgrador repair ofa dam underthis
rule, the resulting structurenust becontained within the form of the existing

structure.

256.  Other than whawill be permitted by Rule R11&s recommended to be amended
do not recommendhat a new rule equivalent to Rule i@ the Freshwater Plan
allowing the damming of water by existing structures, shouldnbleidedin the
proposed Plan. n t er ms o fsuglbstionFtlzabnly thaseekisting dams
that are not safbe excluded frombeing permittedl do not considerhis to be
practical, as a comprehensive assessment to determine if the dam was safe or
otherwise would be needeBurthermorethe safety or otherwise of dams is not a

basis for requiring resource consent under the RMA

257. Ms Wratt also suggests that manyisting dams are regionally significant
infrastructure and should therefore be given special consideration. Howeviér
consider that these dams need to be adequately maintained to ensure there are no
more than minor effects. As such, a resource cdarsteuld be required. Wellington

Water could potentially apply for a global consent fooétheir dams.
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Barrage Gates

258.

259.

The HearingPanel as&d for further clarificationregardingthe Barrage Gatesin
relation to whether thegre withinLake Wararapaandin ScheduleA, F1, or F2b?
The Barrage Gates are at the downstream end of Lake Wairarapa within Schedule F,

but are outside of the Schedule A part of Lake Wairarapa.

The HearingPanel also asked if thmaintenance and repair tfe BarrageGates
should bea discretionary activity, and/hat is the relationship between R112 and
R116in terms ofwhich rule applieso the Barrage GateRule R112 does not apply

as the Barrage Gates are specifically excluded from this rule. R116 does not apply
eitheras this rtates to the placement of a new small dam or the use of a small dam.
Rule R116 limits the size of the dams provided for by this rule to those that have a
maximum water depth of less than 3m in height, and impound less than 2®@00m
water. The maintenare and repaiof the damunder section 13 of the RMA would

be a discretionary activity under RuR129, and the damming and diversion of
water under section 14 of the RMA would be a disonetry activity under Rule
R133.

Note regarding earth dams

260.

261.

In the SI2A report it was recommended that a note relating to earth dams be
included that stated that dam structures do not include earth déssnote is
intended to highlight that earth dams are not considered structures in relation to
section 13 of the RMAI. consider that the wording of this note is possibly confusing
and recommend that the notedyaendedo state:

Note

Earth dams are not classified Bdam structuresionetincludeearth-danier the

purposes of this rule.

This amendment is made under Gaul6(2) of the RMA as a minor change,
amending the wording of this note has no effect, other than to improve its clarity.
Further discussion about earth dams is provided in the assessment of Rule R116,

which provides for the placement and use of earthsdam
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Recommendation: Rule R112

262.

| recommend the followingmenanentsto Rule R112:

Rule R112: Maintenance, repair, replacement, upgrade or use of existing
structures (excluding the Barrage Gates and any large dam structure) —
permitted activity

The maintenare; repair, replacementipgrade or use of alawfully established
structure or a part of a structusxcluding activities regulated by the Resource
Management (National Environmental Standards for Plantation Forestry)
Regulations 20171excluding the Barrag&ateslocated in the lower Wairarapa
Valley, and any dam structuteat does not meet the conditions of Rule Rihéat

is fixed in, on, under, or over the bed of a river or lake, including any associated:

(@) disturbance of the river or lake bed, and
(b) deposition on the river or lake bed, and
(c) diversion of water, and

(d) discharge of sediment to water, and

(e) temporary damming of water

is a permitted activity, provided the following conditions are met:

(f)fe)ythe activity shall comply with # beds of lakes and rivers general conditions
specified above in Section 5.5&kcept the use oéxisting structures shall only
comply with conditions (d), (h), (j), and (kand

{}(g) the resulting structure, excluding any cable, pipe or diact example gas
pipes, electricity cables or ducts) attached to the struanck including any
deposition, adds no more to the existing structure than whichever is the lesser of

0) 5% of the plan or crossectional area of the structure in the river or lake

bed, or

(i) 1m in horizontal projection and 1m in vertical projectisreasured-from
dhcebineber e e cp e dlo e o be ce Qoo o e Droinned
Mool 2ooureos-Ran- 2407 2015 inthorivorortake hed.

measured from the structure as it was on the date of public notification of the
Proposed Natural Resources Plan (31.07.2015) in the river or laker lbegn the
date that the structure was lawfully esistiied, whichever is the latieand
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(h) any maintenance of the function of a structure shall

(i) only be for thepurpose of removing or redistributing flood debris
or gravel sand or other naturéled material that has accumulated
as a result of a culvert, stormwater inlet or outlet, bridge or debris
arrestor_structureor a damspillway, outflow pipe or overflow
pipe, or to reduce the perched nature of any culvert due to scour;

and
(i) be undertaken withib metres of the structure; and
(i) result in the disturbance or excavation of an ardsedfofno more

than 10m: and

(iv) not result in the deposition of neratural material, or the
deposition of flood debris or bed material in such a way as to form
a stockpile, dam or mound within the bed of the river, except as
requred to provide for fish passage, and

(i) the use of any water monitoring equipment may divprto 30m of water per
day for the purpose of measuring water quality or quantity provided the water
is returned to the water body within 50m of the diversion point, and the quality
of the water in the receiving body after the diverted water is retuihed
maintained and

() any replacement, repair or upgrade of a dam structure shall be contained
within the form of the existing structuras it was on the date of public
notification of the Proposed Natural Resources P8n07.2015)n the river
or lake bed or from the date that the structure was lawfully established,
whichever is the lattefFor the avoidance of douliondition (g) of this rule
shall not apply to dam structures.

Note

Earth dams are not classified 2dam structures or the

purposes of this rule.

Rule R113 Diversion of flood water by existing structures -
permitted activity

Background
263. Ms Andrewarthaecommended a note be added to Rule R11Bar$42A Report:
Beds of Lakes and Rivers to clarify its relatiopsivith Rule R135.
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Matters arising during Hearing Stream 5
264. Ms Whitney proposes an amendment to Rule R113 with the addition of a new

condition as follows:

(b) where the structure is Regionally Significant Infrastructure or a local
authority road, the striiere may be increased in size or realigned and/or
relocated where that increase shall not exacerbate the risk or potential
effects of flooding on any neighbouring property.

265. | consider that any increase in size beyond that stated in condition (a), stuynuiltd re
resourceconsent for the diversion of water under Rule R113 even if it is a local
authority structure or Regionally Significant Infrastructure. This is because the
increased size may cause flood waters to divert in a different direction and cause
flooding on neighbouring property. | do not consider the proposed new condition (b)
would be appropriate as it does not say who would afisessk or potential effects
of flooding on any neighbouring property. This should be done through a resource
consenfprocess wheréood protectionengineersvould be involved in determining
the effects of the diversion on neighbouring properties. As such, | do not agree with

the inclusion of proposed condition (b).

266. Ms Wratt states that Rule R113 is still not clearcaw/hether the structure is within
or outside of the bed of a lake or river. | note that Rule R113 specifically ‘Stétes
diversion of flood water by a structure or stopbanktsidethe bed of a river or
lake...” (emphasi s by |oconsideghatthistextis dlresadyroleantka) .
it refers to structures outside of the badd thereforedo not recommend any

amendment

Recommendation: Rule R113
267. | continue to recommend the changes set othai$42A Report: Beds of Lakes and

Rivers without any adtional amendment.

Rule R114 River crossing structures
Background
268. Ms Andrewarthaecommendetivo amendments tRule R114 inthe S42A Report:
Beds of Lakes and Rivers. First, to incl

use of ariver crossing strc t ur e, and s econ dlrivwercrossingn e w ¢ C
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structure shall not be placed within a site identified in Schedule Fl1lb (inanga

spawning habitaf)

Matters arising during Hearing Stream 5 and Response

269. Mr le Marquand requests greater clarity éonsistent administration of Rules R114
and R117regarding whether or not gas and electric lines that are crossing a bed of a
lake or river would be classified as a river crosshigconsides better clarity could
be provided by amending Rule R114 gmavidinga def i ni ti on f or “rii

270. | consider that gas pipelines and electric lines over, on or under the bed ofaeiver
addressed byule R117, not Rule R114Nhile | consider that it is reasonably
obvious that these things are not river ciogstructures,ad make this more explicit,

a notecould be insertedt the end of Rule R114:
Note

Pipes, lines and cables are not considered to be river crossing structur® and
provided forby Rule R117.

271.  As stated previously, Ms Wratt seeks amendmenRule R114 to ensure that
temporary damming is listed as an associated activity as it is still not exgdisjiite
the S42A Report stating that temporary damming is considered an associated
activity for instream structure works. In line with previousmenents to make it
more explicit, | consider that it should be listed in the rule. As such, | propose

another associated activity should be listed as follows:
(e) temporary damming of water

272. Mr Falloon said that he wanted maps to assist landowners in detggnan
appropriatestructuresize in different catchments and particularly those set out in
R114(f). The size of the catchmentcondition(f) is determined by the location that
the structure is to be placed, as it is the catchment above the structure tha
determines the limits afondition(f), and for culverts an appropriate size of culvert
As such, it is not possible for maps to be provided with this information. However,

the size otatchments can be determined using a GIS system.
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273. The HearingPanel aked for clarification ofthe definition ofa small bridgeand
noted that it is unclear if the 2@mestriction is only for that part of a structure

within the bed (not over the bed i.e., for a bridge).

274. Rul e 31 of t he Fr es hwaesand the ferasninologysmayt i t | e
have been carried over into the proposed Plan. | agree that the' wonshasl | ’
unnecessary as the size of the bridge is limiteddmdition(g) which requires the
crossing to be no wider than what is required for the purpiode @rossing and the
total area of the structufixed in or on the bedhust not exceed 20mFurthermore,
the other structures are not referred to as small weirs or small @vdsequently, |
recommend the word *‘ s mal I|ctiptiomefthd rule astae d f r

minor change under Clause 16(2) of the RMA.

275.  With regard tacondition(g) in relation to bridgeghe Hearing Panel noted thats
unclear if this relates to the area of the structure over the bed of the river or the piles
or sipport structures which sit within the bed of the riv@andition (g) uses the
wordsr'‘ iom’ the bed of the river, rat her

distinction is by design and means that it is only those parts of the bridge that are

within or on the bed of the river, such as the bridge piles, that are limited by this area

of 20nt. Where a bridge is placed over a stream, such as a single span bridge, there

is no limit to the total area of the structuhes a result of amendments to this rule

condition (g) is now condition (i)
276.  To clarify the intent, a note could be added that states:
Note

Condition(i) does not limit the total area of the structure over theobé#uk river

277.  As noted above, | recommend that thusé of the structure be dekd fromthe
description of the activity fathis rule, and instead be provided for by Rule REAR2.
a result, it will be clear that Rule R114 relates to the placearahtonstructiorf
newriver crossingstructuresThis amendment was sought by NZTA (81475) and
supported by PCC (FS27/016).
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As discussed above in Issue 2 in relation to the reclamation rules, it is recommended
that the associated activity of reclamation be included in this Amlg.reclamation
associated with the crossing would be lirdite area to that required for the crossing
andto an area dess than 20f

Recommendation: Rule R114

279.

| recommend the following amendments to Rule R114:

Rule R114: River crossing structures — permitted activity

The placementor constructioneruseof a river crossing structuréacluding, but
not limited to, weirs, fords angnal bridges, excluding culverend a river crossing
that dams a river, that is fixed in, on, under, or over the bed of a exeiuding
activities regulated by the Resource rMgement (National Environmental
Standards for Plantation Forestry) Regulations 2iiciyding any associated:

(@) disturbance of the river or lake bed, and
(b) deposition on the river or lake bed, and
(c) diversion of water, and

(d) discharge of sediment water

(e) temporary damming of water

(f reclamation associated with the crossing structure

is a permitted activity, provided the following conditions are met:

{eXg) the activity shall comply with thébeds of lakes and rivers general
conditionsspecifial above in section 5.5.4, and

#(h) the river crossing that has any part of the structure fixed in or on the bed has
a catchment area above the crossing of not more than:

(1) 200ha in any catchment in the region on the eastern side of the
Ruan@éhanga River, or

(i) 50ha in any catchment in the region on the western side of the
Ruanéhanga River, and

{e)(1)  the formed crossing shall be no wider than what is required for the purpose
of the crossing and the total area of the structure in or oretheflthe river
shall not exceed 20iand

A1) the activity does not occur within a site identified in Schedule C (mana
whenua) and
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(k) a river crossing structure shall not be placed within a site identified in
Schedule F1b (inanga spawning habitat)

Note: Pipes, lines and cables are not considered to be river crossing structures and
are addressed by Rule R117.

Condition(i) does not limit the total area of the structure over theobé#uk river

Rule R115: Culverts
Background

280.

In the S42A report: Bi#s of lakes and rivers, Ms Andrewartha recommended that
Rule R115 be amended by replacing cross sectional area with capamtydition

(f), and byadding a new inanga spawniogndition(o).

Matters arising during Hearing Stream 5 and Response

281.

282.

283.

284.

Mr Fisherfor Kaiwaiwai DairiesLtd reiterated its requesd delek condition(h)(iv)
which sets a culvert diameter as he sidars this is too prescriptive and that there
are situations where this may not be appropridde also oppose proposed new
condition(p) due to uncertainty as to the extent of Schedule F1b.

If a larger culvert diameter iseededto be placed within a watercoursthen |
consider that it is appropriate that a resource consent be soAdtitional
consideration oany adverse effects onetfenvironment frona larger culvert such
as a reduction in the depth of water through the cubuadtresultingeffectson fish
passageshouldbe assessetihrough a resource consent procdssrelation to Mr
Fi sher’' s c¢ oonditien(p) the eaemtmiuSchedule F1b is clearly shown

on the Council’s GI'S system as well as

the proposed Plan.

Mr Falloon gavethe exampleof a farm culvert anchoted thata lay persoris not
able to determiné a culvert meetglause(h)(v) andcondition(k) in relation to the

5% annual exceedance probability flood ev&hte flood protection department

The Hearing Panel askedhere do the culvert sizes in R115 (h) come from? Are
they linked to the catchment areas in R114Tfe limits incondition(h) have been
included to allow small culverts in small watercourses to be placed as a permitted

activity, where the anticipated effects will be minor or less than minor. Culverts
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which are unable to meet the conditions of Rule Rh&y have adverse effects that

are more than minor and so should be assessed through the resourceproosssit

Ms Whitneyfor MDC andSWDCrecommends amendments to clause (h)(i) relating

to maximum culvert length. She seeks to amend the length fromt@@am to

allow for the installation of culverts on rural roads as a permitted actity.
Vaughan Keesing for MDC and SWDSates that the maximum culvert length
allowed under rule R115 could be increased to 30 metithout impeding fish
passage. Dr @er in hisright of reply states that regreswi t h al | of Dr
guidance on this clause. However, ihis understanding that the maximum culvert
length was not set to ensure fish passage, but rather to reduce the potential for stream
pipingunégér this rul e. Therefore, al tbrough
Greerdoes notonsider that ijustifieschanging theonditionsof Rule R115

The proposed Plagets size limits for a permitted activigs this provides more
certainty to plan usernd also allowshe Councilto have more control over culvert
constructionThere are mangulvertsin the region that are inappropriate in terms of
size and constructiohe maximum20m lengthwas determinedhrough a review

of good practice guidimes andrules of other Counciland as noted above by Dr
Greer, provides greater clarity and separation from the piping ftiissrecognised

there are different types of culverts but | consider a general approach is required
rather than acomplexrule seting of different conditions for different types of
culverts. | therefore do not agree that teegth for permitted culvertshould be

increasedrom 20mto 30m.

As noted above in relation to Rule R11¥s Whitney also raises the issue of
existing culvertsand the requirement taneet condition (h)(i}- that is, they may
comply with all other conditions listed in Rule R1¥xcept they are longer than
20m. Many of these culverts would have been constructed as permitted activities
under theOperativeFreshwagr Plan, but now would require a resource consent as a

discretionary activity.

As noted abovd, consider the use of existirand newculvertsshouldbe considered
a permitted activity under Rule R11Rule R112 does not have any size related

restrictionson existing culvertsAs such the conditions in Rule R115 pertaining to
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289.

291.

292.

293.

294,

sizes of culverts, would pertain tloe design and placementregw culverts onlyTo

make this more explicit,hrecommend the wordsr use bedeleted fromRuleR115.

As stated preously, Ms Wrattfor WWL and Ms Whitney for MDC and SWDC
seekanamendment to Rule R%%Xo ensure that temporary damming is listed as an
associated activity as it is still not explicit despite the Sectioh R2port stating

that temporary damming is codsred an associated activity for instream structure
works. In line with previous comments to make it more explicitonsider that it
should be listed in the rule. As such, | propose another associated activity should be

listed as follows:
290. (e) temporarydamming of water

Ms Petroverecommendsthat Rule R115 incorporates best practice for culvert
installation to minimise the risk of culverts becomingpassable to fish over time,
noting thatculverts are one of the most common barriers to fish passageaan

often unintentionally become a barrier through poor design and/or maintenance, e.g.,

by becoming ‘perched’

| consider thatcondition (n) of Rule R115 and condition (d) of the general
conditions, as well as the new provisions for the maintenanceladrts in Rule

R112, should provide for the concerns raised by Ms Petrove.

Mr Fuller, for NZTA, noted that there are no definitions for culvert and piping, and
asked at what point does a culvert become apipe

While a culvert or a pipe may be used focrassing point, it is the piping of a
stream for a distance greater than that required to form a reasonable crossing point
that is considered to be piping of the stre@onsequentlya crossing point may be

more than 20 m but would nbe considered pipmif it is no greater than what is
required for the crossingA pipe may also be a small diameter structure for
conveying for example,potable water stormwater,wastewater or gas. Such a
structure may cross a stream (and meet the permitted activityafulr&17) but

would not be classified as piping a stream, as the stream does not flow through a

pipe of this nature.
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295.  As discussed above in Issue 2 in relation torédméamation rulest is recommended
that the associated activity of reclamation be inetudh this rule Any reclamation
would be that required to form a reasonable crossing point, and be subject to
condition (h) which limits the amount of associated fill.

Recommendation: Rule R115
296. | recommend the del eti on aiftiontofithe ruls,dheds * a
inclusion of condition (e) in the activity description to provide for temporary

damming, and the renumbering of the followoanditiors as follows:

Rule R115: Culverts — permitted activity

The placemenbruseof a culvert that igixed in, or on, the bed of a rivexcluding
activities regulated by the Resource Management (National Environmental
Standards for Plantation Forestry) Regulations Z0héluding any associated:

(@) disturbance of the river or lake bed, and
(b) depositon on the river or lake bed, and
(c) diversion of water, and

(d) discharge of sediment to watend

(e) temporary damming of water

() reclamation associated with the culvert
is a permitted activity, provided the following conditions are met:

{eXg) the activity shall comply with thebeds of lakes and rivers general
conditions specified above in Section 5.5.4, except condition (I) (not
altering the natural course of the river), and

{f}(h)  the activity does not occur within a site identified in Schedulén@na
whenua) and

{g3(1)  where multiple culverts are placed side by side, the totaissectional
areacapacityof the multiple culverts shall not be less than that of a single
culvert which complies with this rule, and

fRh)(j) the culvert, associatefill and culvert placement shall comply with the
following dimensions:

(1) a maximum culvert length of 20m, and

20 S42A Report: Beds of lakes and rivers, Issue 5
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(i) for circular culverts a culvert diameter of 0.3m to 1.2m (inclusive),
and

(i) for noncircular culverts a width and height of 0.3m1t.2m each
(inclusive), and

(iv)  aculvert diameter, or width that is at least as wide as the river bed at
the point at which the culvert is installed (and which complies with
(h)(ii) and (h)(iii) above)

(v)  amaximum fill height of 2m above the toptb& culvert unless a
spillway is constructed to enable the passage of a 5% annual
exceedence probability (20 year return period) flood event without
the fill being overtopped, and

{5(k)  aminimum culvert installation depth below the bed of 20% of théwatl
the culvert, and

(1) the culvert shall be positioned so that its alignment and gradient are the
same as the river, and

{kj(m) the culvert shall be constructed to allow:

(1) the flow from a 5% annual exceedence probability (20 year return
periog flood event without overtopping, unless the overtopping
flows to a specifically designed spillway, and

(i)  the flow from a two year return period flood event without any flow
impediment, and

{H(n)  the culvert inlet and outlet shall be protected agfagérosion, and

{r)(n) all practicable steps shall be taken to minimise the release of sediment
during construction, and

{m)(0) the culvert shall be constructed and maintained to avoid any aggradation or
erosion of the bed, including any erosion atittet and outlet of the
culvert, and

{e)(p) the culvert shall be constructed and maintained to avoid causing any
flooding on any neighbouring propertiesnd

{p)(a) aculvert shall not be placed within a site identified in Schedule F1b (inanga
spawning habitat).

Rule R116 Establishing a small dam and existing dams — permitted
activity

Background

297. In the S42Areport it wa recommended thabndition(k) of Rule R116 be amended

to include the words ‘above nat urtarl gr ou
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impounded by the danmAn amendment was also recommended for the defindfon

ephemeral fl ow path’

Matters arising during Hearing Stream 5 and Response
298. Ms Wrattfor WWL considers that the definition of active bed is still confusing and
she states thiathe Section 42A report did not recommend any amendments to

resolve the issue.

299. However | note that paragraph 545 in the Section /2#portBeds of Lakes and
Rivers recommendedemoval of referencetb act i ve bed’ from th
ephemeral flow gth, as it appeared Wellington Water were primarily concerned
with the active bed reference in the definition of ephemeral flow pashWratt
states that this is not actually reflected in the recommended tracked changes,

however it should be. The deletionf the reference to act i

of ephemeral flow path should resolve the issW&®gL submitted on.

300. The Panel requested further consideration as to whether, in the definition of active
bed, the meaning of *“ gtealdigaifecante ifthe termise nt f
only used in Rule R97. They also asked how the term sits with definition of a

Category 2 surface waterbody?

301. Ms Wratt reported back in her supplementary evidence that she undertook a search

of the proposed Plan and confsrihat this term is used in the following provisions:

a) Definition o f “ephemer al fl ow pat|
deletion in the Section 42A report;
b) Definition of “Category 2 surface w

C) Rule R97 Access to the beds of surfacster bodies by livestock

permitted activity

302. She comments that, although Rule R97 is not relevant to WWL operations, she
considers the term would benefit from being clearly definecbnsider that the
definition of active bed, along with the diagramGhapter 2 is clearly definetias a
plain english meaning that the width of the active bed is the area that is subject to

flows under normal conditionandthatno changes are required.
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Provide for existing dams

303. As noted earlierMs Wratt and Mr Falloomequested amendments to fh@posed
Plan to provide for dams and damming as a permitted activity, subject to conditions.
The S42A report recommended that the maintenance, repair, replacement, upgrade
or use of all dams not be provided for by Rule R112leRRiI116, as notified,
provides for the placement and use of a small dam and existing small] dams
including various associated activitiésit not the maintenance of those dams. | have
recommended that Rule R112 be amended so that the maintenance, repair,
replacement, upgrade or use of dams that meet the conditions of Rule R116 (ie.

small dams) can be provided for as a permitted activity under this rule.

304. However, earth dams are not classified as a structure, aarésot provided for by
Rule R112 which rdates to structures. As such, the use of earth dams needs to be
provided for, and | consider that it is appropriate that it be provided for by Réle 11
As a consequence, | recommetite title of Rule R116 refer to t he use 0f
eartlexisting d a mandthe description of the activity replace s mavli It 'n  * ear t h
damAs a consequent <change, I recommend t}
the ruleso thatit relates to all dams of less than the size stipulated in conditions (k)
and (I), including earth dams.l also recommend as a consequent change to
conditions (i) and (j) so that it is clear that thesmnditiors just relate to the

placement of a dam, and not the use of earth dams.

305. In the S42A report, an amendment to the note at the end of this rule rédetiiveg

need for a building consent was considered by Ms Andrewartha and then dismissed
for a lack of scope. Given that the provision is a note in relation to the legal
requirements for a building consent for dams, | consider that amending this note so
tha it accurately reflects the dam height that requires a building consent could be
done under Clause 16(2) of the RMA, as there is no effect in making this change.
Whether the note is correct or otherwise does not alter the fact that for dams of a
height ofbetween 3 and 4m, no building consent is requilregkeed, | consider that

the change will assist in clarifying when a building consent for dams is required or

not required.

Recommendation: Rule R116
306. | recommend Rule R116 be amendesdollows:
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Rule R116: Establishing a small dam and the use of earthexisting dams —
permitted activity

The placement of a newmal dam or use of a eartlsmall dam,that is fixed in, on,
or under the bed of a river including any associated:

(@)
(b)
()
(d)
()
(f)
(9)

disturbance of the river or lake hexhd

deposition on the river or lake bed, and

diversion of water, and

damming of water, and

discharge of sediment to water, and

reclamation associated with the dam structure, and

the damming of water outside the bed of a lake or river by a dam structure

is a permitted activity, provided the following conditions are met:

(h)

()

()

(k)

()

(m)

(n)
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where thesmalldam occurs in the bed of a lake or river, the activity shall
comply with thebeds of lakes and rivers general conditispscified above
in Section 5.5.4, except conditidy (not altering the natural course of the
river), and, where the activity occurs ingphemeral flow path condition
(d) (fish passage), and

theactivity placement of a new dadoes not occur within a site identified
in Schedule Gmana whenuajgnd

thesmal placement of a nedam is not located in and does not cause water
to pond in, asignificant natural wetland identified in Schedule F3
(significant wetlands) or an outstanding water buldntified in Schedule

A (outstanding water bodies), and

thesmall dam shall not impound more than 20,06@hwaterabove
natural ground leveand

thesmal dam has a maximum water depth of less than 3m (measured from
the natural ground level at the downstream toe of the dam structure), and

any newsmalt dam does nchave a catchment area above the dam of more
than 20ha, and

the water impounded by theral dam does not encroach onto adjoining
properties, and
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(0) a spillway or overflow pipe is constructed to prevent the dam from
overtopping in a 5% annual exceedence abiity (20 year return period)
flood event, and connects or discharges to the downstream watercourse, and

(p) any newsmal dam in a permanently flowing river shall maintain a flow out
of the dam at all times including during filling of the dam.

Note

If a damretains324m or more depth or holds 20,000mf water or more, then a
building consent is required in accordance with the Building Act 1991. This rule
does not permit the taking of water from behind the dam structure. This is controlled
by other rules inHe Plan.

Rule R117 New structures — permitted activity
Background

307.

In the S42A reportMs Andrewartha recommended that Rule R117 be amended by
specifically including erosion protection structures in the description of the rule, and
amendingcondition s (h), (i) and (p) in relation to placing structures in inanga
spawning habitatcondition (j) in relation to measuring the height of sediment
retention weirs, and condition (k) in relation to the use of water monitoring

equipment.

Matters arising during Hearing Stream 5

308.

309.

310.

WCC supportsthe recommended amendments to Rule R117 to include erosion

protection structures as consistent with the relief sought in its original submission.

As stated previously, Ms Wratt seeks amendment to Rule R117 to ensure that
temporary denming is listed as an associated activityshe states thatt is still not
explicit despite the Section A2 Report stating that temporary damming is
considered an associated activity for instream structure works. In line with previous
comments to make rore explicit, | consider that it should be listed in the rule. As

such, | propose another associated activity should be listed as follows:
(e) temporary damming of water

Ms Wrattconsiderghat erosion protection structures and debris arrestors sheuld
included within Rule R117 as these are common structures. | note that the Section

42A Report recommended the inclusionavbsion protection structuresnd | also
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consider thatdebris arrestor structureshould also be added to make it more

explicit that these structurese considered under Rule R117:

‘.fences, er osi o n depris arntesoc dirictoreandsttuctwes.t ur e s |

311. Ms Wratt accepted the Section 42A report comment that maintenance, operation and
upgrade of significant infrastrugte would fall under Rule R112 and that these
activities are not restricted in Schedule C sites. Howelgrstates that Rule R112

only applies to existing structures, fiolowing the placement afiew structures.

312. | have recommended further amendmermdsRule R112 so that maintenance,
operation and upgrade of all lawfully established structures, including those placed
since notification of theroposed Rn can be undertaken as a permitted activity.

This amendment should .provide for WWL’" s

313. Ms Wratt seeks to amend the 19threshold incondition(h), to 20n3. As stated in
the S42A report, 10fris a consistent gjure used for other structuresadther rules of
the plan (wetland rules). Although Ms Wratt notes that Rule R114 allows river
crossings b20n?, this figure was used in this rule as it was considered to be a
reasonable size for a river crossing structure dtmck animal crossings. The
proposed Plan seeks to make it easier for farmers to put river crossing structures in
place for stockto avoid the adverse effects of stock accessing waterhodlies
consider that 10Aas a threshold in Rule R117 should remain.

314. Mr le Marquand has stated that Rule R117 would require any new gas/electricity
lines under or over the bed of a river to get a dismmetly activity consent under
Rule R129 if located within a site identified in Schedule C. He actlegtsonsent
Is required but questions whether this should automatically fall to Rule R129 as a
discretionary activitywhen other activities in Schedule €ites fall as restricted
discretionary activities under Rule R125 (the placement of a river crossing structure,
a culvert, new small dam or other small structure that is fixed in, on or under the bed

of a river within a sitg

315. | do not consider this intpretation to be accurate. Rule R117 applies to new
structures which do not fit within Rules R114R116. As such, a new gas pipeline

would fit within the structures considered Rule R117. If such a pipeline was
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316.

317.

located within a Schedule €ite but it metall the other relevant conditions in Rule
R117, it would fall under Rule R125 as a restricted discretionary activity. It would

not fall under Rule R129 as a discretionary activity.

As noted above, consider the use of existing and nstmucturesshould ke explicit

that this is apermitted activity under Rule R11Z.0 make this more explicit, |
recommend ofusébedeleteddrenRuleR117. As a consequent change,

| recommend that condition (K) relating to the use of water monitoring equipment be
deleted from R117 and moved to Rule R112.

As discussed above in Issue 2 in relation to the reclamation rules, it is recommended
that the associated activity of reclamation be included in this Amlg reclamation
associated with the structure would beiled in area to that required for the

structure and to an area of less than40m

Recommendation: Rule R117

318.

| recommend the following amendments to Rule R117:

Rule R117: New structures — permitted activity

The placementr-useof a new structure, includinbutnet-timited-tosediment
retention weirs, pipes, ducts, cables, hydrological and water quality monitoring
equipment, fenceserosion protection structureslebris arrestor structureand
structures associated withegetative bank edge protectionexcet a structure
permittedby Rules R114, R115, and R186 thatis fixed in, on, under, or over the bed

of any river or lakeexcluding activities regulated by the Resource Management
(National Environmental Standards for Plantation Forestry) Regulationse0ét
general condition 5.5.4(n)including any associated:

(@) disturbance ofheriver or lake bedand
(b)  deposiion on the river or lake bed, and
(c) diversion of water, and

(d)  discharge of sediment to water

(e) temporary damming of water

() partial stream reclamation associated with the structure

is a permitted activity, provided the following conditions are met:

NATRP-10-1436 PAGE 91 OF 111



Officer’s Right of Reply:Beds of Lakes and Rivers

{eXg) the activity shall comply with theébeds of lakes and riversegeral
conditionsspecified abovén Section 5.5.4, and

{f}(h) the ativity does not occur within a site identified in Schedulgn@ana
whenug, excluding adding pipes or cables to an existing structure and

{en(i)  the structure does not occupgy bed area within inanga spang habitat
identified in Schedule F1, and elsewhere doesogotipya bed area any
greater than 10f except for where the structure is associated with
vegetative bank edge protectionor a pipe, duct, fence or cable which is
located over or under thet where no bed occupancy limits apply, and

h)() the catchment upstream of any sediment retention iweiot greater than
200ha, and

(k)  the height of any sediment retention weir from the upstream base to the
crest of the weint the time of constrtion shall be no more than 0.5m, and

Note
General condition 5.5.4(n) prevails over the Resouvtanagement (National

Environmental Standards for Plantation Forestry) Requlations 2017.

Rule R118 Removing or demolishing structures — permitted activity

Background

319. The S42Areport recommended amendingndition (f) of this rule so that it states
* t h eovaloedemolition of the structure disturbs less th@n?10n7 of thebed of

the river or | ake’

Matters arising during Hearing Stream 5
320. Mr Daysh for KiwiRail stated that while 1CGnis still a very small area for the
removal of a bridge abutment, it was improvement over the 16motified and so

KiwiRail supported the recommended amendment.

21 S42A Report: Beds of lakes and rivers, Issue 4, Consequential change
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321. Transpower continues to support Rule R118.

Recommendation: Rule R125
322.  1recommend no changes to Rule R118.

Rule R119 Removing flood debris and beach recontouring -
permitted activity

323.  This rule provides for recontouring dry river or lake beaches, and the removal of
flood debris (but not gravel, sand or similar material) for the purpose of flood or
erosion control, or in the case of flood debris, to also maintain tegrityt of a

structure.

324. The S42A report recommended amending Rule R119 to state that it was for the
‘“removal’ of flood debris rather than *‘c

of *“natur al mat e r i acbnditionsgg) elatingto ¢he deptthot  wo r d

excavation and (k) be amended, and a neadition(l) relating to Schedule C sites

be added. In addition, a definition of flood debris was recommended to be included

in Chapter 2 of the proposed Plan, as follows:

“Material deposited on the river or lake bed as a result of wreckage or destruction resulting

from flooding. Flood debris can include trees, deposited vegetation, and the remains of

structures but does not include the normal fluvial build-up of gravel”.

Matters arising during Hearing Stream 5

325.  Mr Slyfield and Ms Wratt for WWL noted that WWL seeks an exemption to allow
works to clear debris following storms for immediate flood protection. WWL seeks
an exemption fronconditiors (e) (inanga spawning) and (f) (trout spawning) of the
gereral conditions. While the s42A report states that the emergency provisions under
Section 330 of the RMA could be relied upon, Mr Slyfield does not view this as a
particularly transparent or responsible approach. He states that it would be clearer
and morecertain if the allowance were specifically identified within the plan. This
he states, would be more efficient and effective, and would avoid any debate as to

whether the removal of the debris constituted emergency works or otherwise.

326. The clearance of flud debris is provided for in Rule R119. The new definition of
“fl ood debri s’ r e c o mmaopaseddn makeslclear that ¢ | u d e
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flood debris does not include gravel and bed material, the removal of which has the
potential to cause significamted disturbance, especially if undertaken within the
active bed of a river. Rule R119 does not provide for the diversion of water.
Condition (d) of Rule R119 states that general condition (f) relating to trout
spawning does not have to complied with i ttemoval of flood debris is from the

inlet or outlet of a culvert or stormwater discharge pipe, or from against the
supporting structures of a bridge and the removal is necessary to maintain the
immediate integrity and safety of the affected structures.

327. With regard to inanga spawning, Mr Perrie in his right of reply notes that
disturbance of vegetation leading up to peak spawning time has the potential to
reduce the quality of spawning habitat and, hence, inanga spawning success. In my
opinion there is agasonable risk of vegetation being disturbed while removing flood
debris. Trout spawning does not occur in riparian vegetation. This | believe is the
reason that an exemption was made for trout spawning areas and not inanga.
Consequently, | do not agreeaththis exemption should be widened to include

inanga as well.

328. Ms Pascall for WCC supportker e commended definition of
amendment to t he definition of “beach
recommended amendments to Rule R119(g.Mdscall seeks an amendment to (f)
“any beach recontouring operation shal/l

water at the time of the bed disturbance except where the operation is necessary to

provide for the upgrade or maintenance of existingctures that support essential

i nfrastructure?”

329. Ms Wratt states that the removal of aggraded gravels round an existing structure
could not be considered under Rule R112 as maintenance works and as such Rule
R119 should provide for practive maintenancef stormwater structures. She has
proposed revised wording of condition (d) to allow for the removal of flood debris to

preserve the flood protection function of stormwater structures.

330. As noted abovd, agree that there is a lack of clarity in terms & ihterpretation of
Rule R112 and what it provides for. | also agree with Mr Slyfield and Ms Wratt that

there are benefits from maintaining the function of these structures and removing
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debris in a timely and regular manner to prevent damming, diversitooding of a

river. To provide for WWL’ s concerns, a
conditions around the maintenance of structures, | have recommended an
amendment to Rule R112 which specifically provides for the maintenance of the
function of stuctures. As noted above, | consider that this activity is more

appropriately provided for in Rule R112, than through an amendment to Rule R119.

331.  With this recommendation the maintenance of an existing structure including the
removal of aggraded gravels amouthat structure in order to keep it operating
effectively, would clearly fall under Rule R112. As such | do not consider Ms

Wr att’s pr op o scenditioa(d)areréquieech.t s t o

332. The Wainuiomata Rural Community AssociatiRCA) andMs Wrattfor WWL
seek that the existing definition in the Freshwater Riaflood debrisshould be
usedinstead ofthat proposed in the S42A Repdrnote that lhe reason a different
definition has been recommended in the S42A report to that in the Freshwater Plan
isbecause the definition in the Febesshwat e
andcol | apsed banks’ , could | ead t-bilke®nfus
materials It is not the intention that this rule provides for the removal or extraction

of sand, shingle, rock, gravel or other bed material

333.  WRAC questioned the wuse of the "tMFrm * nc
Voisey for WRAC noted that gravel relates to a certain size of matenmal
guestioned why people were being prosecuted kimgagravel when in actual fact it
may be sand or cobbles. The hearing panel also questioned winatnial fluvial
build up of gravel? Is this gravel that builds up under normal flow conditions or as a
result of floods. If it is the former, then can gratleat is deposited as a result of

floods be removed?

334. | believe thatit is the intention thaany type of sandshingle,rock, gravel or other
bed material is intended to lexcluded from the definition of flood debris, and
therefore, not provided for iRule R119. These materials have simply been referred
to under t he g.¢merdiacussed abova thé vgamoasveenis used in
an engineering and science context, and the reasons for tec@mmend that the

definition of flood debris be amead to make clear that it is all of these materials
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which are excluded from the definition of flood debrissing termsthat are

consistenthroughout the plan

Regarding collapsed banks/slip debris, gractice it may be hard to define the
difference betwen riverbed materiabnd collapsed banks/slip debridhe removal

of instream river bed material céiave adverse effects on aquatic ecosysteaith
Bank excavation caalsoresult ina straightening of meanders which may cause

higher stream velocitiemnd increased scour and erosion downstream.

| also note that condition (k) states that no removal of gravels, sand, rock are
permitted to be removed under tinide other than what is permitted in Rule R120.
As such, the removal of material from collap®eahks, slip debris etc is provided for
under Rule R120 and is not considered flood del@@isequentlyl recommend

that the proposed definition of flood debrés recommendeth the Section 42A

report shouldhot include collapsed banks/slip debris

In relation to condition (k) this is effectively stating that Rule R120 provides for the
removal of sand, shingle, rock, gravel or other natural bed material. Given the
recommended definition of flood debris, and that Rule R119 only provides for the
recontourig of beaches and not the removal of material, | considerctratition

(k) is redundant and creates confusion in terms of attatity Rule R119 relates to.

As a consequence of the inclusion of the definition of flood debris, | recommend
condition(k) bedeleted and included as a note instéadcommend the deletion of

t he word

recommend the deletion of t he word *‘ shi

use this term. Shingle is ubé the proposed Plan ielation to coastal beaches.

The WRAC seeks that a permitted activity rule provide for recontouring within the
wet bed of the river. It states that while R120 provides for the removal of gravel, no
rule allows for the recontouringithin the flowing channelMs Wratt considers
condition (f) should be amended to allow for a small amount of working in the
flowing channel The Section 42A report g&d that this would not be appropriate
due to the potential for more than minor effeatsecological and cultural values,
especially through sediment release. Ms Wratt considershthaeneratonditions

such as condition (g) will limit any adverse effects and that the associated activities
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listed in Rule R119 allow for discharge of sedimhand disturbance of the river/lake
bed.

339. | considerresourceconsent should be required for adigturbance orecontouring
works in the water. The consent process will enable a full assessment of potential
effects.While condition (g)controlstherelease of sediment, there are other potential
effects from instream disturbance, including adversely affecting instream habitat
Furthermore, the associated activity pertaininghtadischarge of sediment, is only
for clearing of flood debris not for reconburing works.

340. | further consider that it would be difficult to place controls around the maximum
area, volume and depth to be disturbed due to variation in river beRAL said
that an area of disturbance of 10(similar to the limits of other perntéd activity
rules) would be too small to be effective. This limit was set as a reasonable amount
of disturbance that could hendertaken as a permitted activity where the effects of
doing so would be minor or less than minor. Any disturbance in excetssof
amount could result in adverse effects. While | understand that the Wainuiomata
River is subject to significant bed movement, and so the effects for this particular
river may not be as great as others, an exception for one river is not consistent with
the policy approactof the proposed Planfisuch a rule were included, there is the
argument that there are other rivers which should also have such an exception.
Furthermorethere is the question dfow much bed disturbance is appropriake?
therefore consider thatan exception for the Wainuiomata River should not be
provided at this stage amdndition (f) should not be amendad requestetb allow

for a small amount of works in the flowing channel.
341. Ms Wratt proposes a revised wording for conditiongg follows:

‘“depth of excavation for beach recontour
above the water level adjacent to the extraction site and shall not extend deeper than

1m, and. .’

342. | consider the wording put forward in the Section 42A reposery similar and

sufficient andsodoes not require amending:
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(g) depth of excavation fothe-beach recontouring activities shall not extend

below a level greater than 0.1lm above the water level adjacent to the
extraction site anthe-beachrecontouringhall not extend to a depth greater
than 1m, and

Ms Wratt seeks that temporary stream damming and diversion be an associated
activity in Rule R119. The Section 42A Report stated that this is not appropriate
given that beach recontouring works must onketplace outside the wetted channel
(and therefore temporary damming and diversion would not be required).
Furthermore, | consider it unlikely that temporary damming and diversion would be
required for the removal of flood debris. As such, | do not conside temporary

damming and diversion should be added to Rule R119 as associated activities.

Ms Wratt does not support the inclusion of a new condition (k) into the rule, which
requires any activity not to occur within a site identified in Schedule Cahues

that the Hutt River is mostly a Schedule C site and the removal of flood debris and
beach recontouring is vital in this location to protect the health and safety of people.
I note that the Hutt River is not in its entirety a Schedule C site. Tdrer@nly
specific sections which are listed in Schedule C (specifically in Schedule C4).
Furthermore, as stated in the Section 42A report, Schedule C sites are culturally
important and it is unclear how such works will affect the values of the site. As suc
this should be considered under a resource consent process. | also note that the
removal of aggraded gravels from around existing structures to maintain the function
of these structures, is recommended to be clearly provided for in Rule R112 and this
IS not subject to Schedule C limitations. | consider the new condition proposed in the
Section 42A report to be necessamyensure the objectives of the proposed Plan

with respect to sites and areas with significant mana whenua values are met

WRAC soughtthat the emergency remedial works provisions apply to private
landowners. In the Freshwater PI&42 only applies to a local authiyrior network

utility operator. As this activity is provided for under Section 330 of the RMA, for
local authorities netwak utility operators and a few certain other operators or
providers, and only in specific circumstances, it is not appropriate to include a rule

to allow private landowners to carry out emergency remedial works.
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Recommendation: Rule R119
346. | recommend thaRule R119 be amended as follows:

Rule R119: ClearingRemoving flood debris and beach recontouring —
permitted activity

The removal elearing of flood debris on the bed of a river or lake, dmehch
recontouring of the bed of a river (including, but not lirad to, beach ripping),
excluding activities requlated by the Resource Management (National
Environmental Standards for Plantation Forestry) Regulations 2017 except general
condition 5.5.4(n)jncluding any associated:

(@) disturbance of the river or lake beahd
(b) depositionof natural materiabn the river or lake bed, and
(c) discharge of sediment to water associated with the clearing of flood debris

is a permitted activity, provided the following conditions are met:

(d) the activity shall comply with thikeds of l&es and rivers general
conditionsspecified above in Section 5.5.4, excluding condition (f) (trout
spawning) if the activity is solely for the purpose of removing flood debris
from the inlet or outlet of a culvert stormwater discharge pipe, or to
removeflood debris from against the supporting structures of a bridge, and
if in the case of both of these exceptions, the removal is necessary to
maintain the immediate integrity and safety of the affected structures, and

(e) the removal of flood debris shall berfthe purposes of flood or erosion
control or to maintain the integrity of a structure, and

) anybeach recontouringoperation shall not occur on any part of the bed
covered by water at the time of the bed disturbance, and

(9) depth of excavation fahebeachrecontouring activitiesshall not extend
below a level greater than 0.1m above the water level adjacent to the
extraction site anthe-beachrecenteurirghall not extend to a depth
greaterthan 1m, and

(h) any moved or extracted river bed material or floobrideshall not be
placed in the bed of the river in such a way as it forms a mound or causes
the natural course of the river to be altered in a flood event, and

® anybeach recontouringshall only be for the purposes of mitigating the
adverse effects of flabng or erosion, and
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4a())  the activity does not occur within a site identified in Schedule C (mana

whenua).

General condition 5.5.4(n) prevails over the Resource Management (National
Environmental Standards for Plantation Forestry) Regulations 2017.

The removal or exadion of gravel sandor other natural bed material from the bed
of a river isprovided for in Rule R120.

347. | alsorecommend that the definition of flood debris, recommended for inclusion in

Chapter 2 of the Plan, be amended as follows:

“Material deposited on the river or lake bed as a result of wreckage or destruction resulting

from flooding. Flood debris can include trees, deposited vegetation, and the remains of
structures but does not include the-nermal-fluvial-build-up-of gravel, sand or other natural bed

material.”

Rule R120 Minor sand and gravel extraction — permitted activity

Background

348. In the S42A Report: Beds of lakes and rivekés Andrewartha recommendelde
inclusion ofan addi t i on athe actieity doest notmecur vithipn a Site
identified i n Sch Skealdoeco@mendedelatiagcondition u a ) ’
(i) relating to the protection of indigenous bird habitaslEearecommended that this

condition be moved to the general conditions in Section 5.5.4 (making its repetition

in Rule R120 unnecessary).

Matters arising during Hearing Stream 5 and Response

349. Ms Whitney (Transpower) supports Rule R120 and considers the inclusion of pylons
is sufficient to include National Grid support structures. However she would support
t he i ncl usion of a rtee tapturee dustebotht wp arfdd o wn s
downstream of the extraon activity.
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350.

351.

352.

Mr le Marquand seekan amendmento Rule R12Qh) to make it clear that the
separation distance applies both upstream and downstream of existing network
utility infrastructure.He has provided further clarificatioregardingthe types of
structures that require protectiomcluding gas pipelingsand | agree with his

proposed amendment to condition (h) as follows:

(h) the extraction site shall be set back more than 150m upstream from any

established water level recorder, more than 50m egostand downstream

from any established weir, ford, culvert, bridge, dam, surface water intake
structure or network utilitystructure pele—er—pyier and more than 50m
upstream or downstream from any existing flood control structures located

in the bed oftie river, and

Ms Wratt for WWL does not agree with the recommendation in the Section 42A
report that theactivity should not occur within a Schedule C sitdowever, se

would support restricting minor sand and gravel extraction in Schedule C sites while
enabling clearance of gravel and sand from structures associated with the stormwater

network.

As noted abovd, do not consider thisule to relate to the maintenance of structures

or the function of those structuresor@lition (h) of the rule specificall states that

the extraction of gravel or other bed material should not occur near a variety of
structures. | have recommended that the maintenance of the function of a structure
be provided for in Rule R112, as this activity is aligned more with maintenain
structures rather than the extraction of gravel for persamalother uses.
Furthermore,Rule R112 does not have any Schedule C restrictions. This work
would be deemed to be maintenance works as it is around existing structures and the
structures woldl not be able to operate effectively without the removal of built up
gravels etc. Minor sand and gravel extractioat associated with the maintenance

of existing structures), should be subject to Schedule C as proposed in the Section
42A report.

Recommendation: Rule R120

353.

| recommendhatcondition(h) of Rule R120 is amended as follows:
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(h)  the extraction site shall be set back more than 150m upstream from any

established water level recorder, more than 50m upstegahdownstream

from any established we ford, culvert, bridge, dam, surface water intake
structure or network utilitystructure pele—er—pyen and more than 50m
upstream or downstream from any existing flood control structures located in

the bed of the river, and

Rule R125 Structures within a site identified in Schedule C (mana
whenua) —restricted discretionary activity

Background

354.

In the S42A reportf was recommended thab changes be made to Rule R125.

Matters arising during Hearing Stream 5 and Response

355.

356.

357.

Transpower sought an exemptianiis original submission for R$ilom Rule R125

for activitiesthat would otherwise be permittedder Rules R114, R115, R117 if
they were not within a site identified in Schedule C (mana whenua). In Ms
Whitney’s evidence f orhaHmaspower gcknBwledgesa m
that recognising and providing for the relationship of Maori and their culture and
traditions with their ancestral lands, water, sites, waahi tapu and other taonga is a
matter of national importance in the RMA, and on this datsie rules and activity

status are not opposed, and the submission point is not being pursued

At the hearingVir le Marquand sughtclarification of the activities that Rule R125
applies to (as per s1& the RMA). | have addressed this issue above uiitide
R117. New structures under Rule Rlilvat are located in Schedule C sites would
fall as restricted discretionary activities under Rule R125 if all other conditions in
Rule R117 are mefThis is the same for those structures otherwise permitted by
Rules R114, R115, and R11Bhey would notbe full discretionary activies under
Rule R129.

Mr le Marquandalso considers that the matters for discretion listed in Rule R125
should include reference to the benefits of regionally significant infrastrudtiee.
Section 42A Report incorrectbtates thapolicies P12 and P1Bould be relevant to

consider during the processing of an application under Rule R125, however as Mr le
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358.

Marquand submits, this is not currently a matter over which discretion has been

redricted.

| consider that the effects of regionally significant infrastructure on Schedule C sites
could potentially be the same as other structures constructed in Schedule C sites.
do not consider that Regionally Significant Infrastructure should bengmore

priority as their effects on Schedule C values may be more than minor.

Recommendation: Rule R125

359.

| recommend no changes to Rule R125.

Rule R131 Damming or diverting water within or from rivers —
discretionary activity

Background

360.

In the S42A repdr it was recommended that no changes be made to Rule R131.

Matters arising during Hearing Stream 5

361.

362.

363.

Mr Percy considers thasmall dams within sites of significance to mana whenua
should be a noeomplying activity Mr Percy considers th#tis wouldbetteralign
with the existing policy direction,and make it cleato plan users that significant

modifications to Schedule C sites are generally not appropriate.
Mr Percy recommended the following additionahditionfor Rule R131:

(c) the damming or divemig is not for the placement and use of a new small
dam where the dam or the water stored behind the dam is within a site

identified in Schedule C (sites with significant mana whenua values).

As noted abovelMs Wratt is concerned at the recommendation éxadting dams
require a resource consent to ensure dams meet appropriate dam safety eatglirem

of the Building Act 2004. She notes th&AfWL have dams primarily for water
supply but also stormwater retention dams suclatasarori and dam retention
strucures including weirs.She states that ater supply and stormwater are
recognised by the RPS as essential services and have the effect of maintaining public
health and safetyMs Wratt considers thaequiring existing dams to go through a
consent processsineither an efficient nor effective way to meet the PNRP

objectives, nor gives effect to the relevant objectives and policies of the RPS. In
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addition there are Local Government Act requirements for water suppliers to be cost

effective.

The placement of sal damsin a Schedule C sites a restricted discretionary
activity under Rule R125. @hdition(j) of this rule states that all of the conditions of
Rule R116 must be met except for condition (i) relating to its location within a
Schedule C sitd. note hat Mr Percy states in his evidence that he is supportive of
Rule R125.

If the dam is unable to meeondition (j) of Rule R125 beinghe remaining
conditiors of R116, the damming of the water would become a discretionary activity
under Rule R131, but thplacement of the newlam structure is a discretionary

activity under Rule R129.

Ms Andrewartha inlte S42A reportonsideedthat Schedule B and C sites will be
adequately protected through Rule R131 as a discretionary adtiagyee with her
assessmerthat activities that require consent under this rule would require a full
assessment of the effects on mana whenua values and cultural values and the
policies in the ppposed Rn pertaining to thes&iven the requirements éfolicy

P45 as recommendea, particular, Iconsider tis rule provides adequate protection

of Schedule C sites.

In relation to Ms Wratt's evidence,
discretionary activity under Rule R129. | consider that it is appropriate that the
ongoing damnmg of water in a large dam is controlled by R13&ltow assessment

of the effects on the environment, includingnimum river flowsand flooding
effects, which may change over timeote that the damming and diverting of water

in lakes is also a discretionary activity or a rcamplying activity. As such, |
consider that it is appropriate that the ongoing damming of rivers that do not meet
the permitted activity conditions of R1I&quireresource consentn relation to

dam structuresl have recommended that tmeaintenance repair, replacement,
upgrade andiseis providel for as a permitted activitynder Rule R112sthere are
benefits if dams and particulargpillways outflow pipesand overflow pipesare

maintained on a regular basis.
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Recommendation: Rule R131
368. | recommend not changes to Rule R131.

Rule R134 Damming or diverting water within or from natural lakes,
Lake Kohangatera or Lake Kohangapiripiri

Background
369. Inthe S42Areport, it was recommended that no changes be made to Rule R131.

Matters arising during Hearing Stream 5 and Response

370. Mr Percyconsiders thaRule R134 (damming or diverting water within or from
natural lakes, nogomplying activity)should be extendetb better recognis¢he
significant values of the following water bodies:

(@) lakes listed in Schedule A2,

(b) the following lakes listed in Schedule C: Hapua Kqrand Te Tirohanga o
Hinetearorangikiemot u ki a Kapi tiLakiei dherk el, ak e s

(c) Lake Pounui.

371. | notethat thetwo of the thredakes listed in Schedule ABeing Lake Kohangatera
and Lake Kohangapiripiripre already listed in this ruléThe third lake,Lake
Wairarapais not included as lias its own minimum flow levelksetin Chapter 7 of
theproposedPlan and this is referred to in Rule R133.

372. Rule R133 already provides a reasonable level of protection for lakes through
condition (b) which requires that there is no change in the natural minimum lake

level, and that resouransent is required as a discretionary activity

373. A technical assessment was undertakenestablish scientifically robust and
transparent assessment criteria andriking system to score each laRéne seven
assessment criteria used were habitat sipenectivity, key species, buffering,
diversity, integrity, and rarityThe assessment was limited to 11 lakes (one being the
UpperKarori Reservoir, an artificial waterbody) where information was available to
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enable an assessméfhtThe outcome of this assement was to include Lakes

to Rule R134, | consider that this should be done through a similar assessment
process where the cultural and spiritual values of all lakes iadbtéd C within the

Wel l i ngton Regi on can be assessed, not

Kahungungu ki Wairarapa and Rangitane.

374. Recommendectondition (d) of Method 7 specifically provides for this work to

occur:

Method M7: Outstanding water bodies

Wellington Regional Council will:

(d) work with mana whenua to develop and apply criteria to identify water

bodies with outstanding cultural and spiritual values

Recommendation: Rule R134
375. Irecommend no changes to Rule R134.

22 http://www.gw.govt.nz/assetPlans-Publications/RegionaPlanReview/DraftRegionalPlandocs/2014

TechnicalReports/LakesintheWellingtonregionwithoutstandingaquaticvegetationvakasicalmemoto-
supportScheduleA2-of-theedNRP.pdf
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Appendix A: Recommended changes S32AA

(See separate document.)
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Appendix B: Track change version of provisions

(See separate document.)

PAGE 108 OF 111 NATRP-10-1436



Officer's Right of Reply: Beds of Lakes and Rivers

Appendix C: Clean version of plan provisions

(See separate document.)
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Appendix D: Right of Reply of Dr Michael Greer

(See separate document.)
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Appendix E: Stream Retention Report

(See separate document.)
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