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Section 42A Report Wetlands and biodiversity

Introduction and Scope

My name is PanGuest.| prepared the RMA sect.i
Wetlands and Biodiversity that was released in advance of Hearing Stream 5.
My qualifications and experience are set out enRMA section 42A report

This Right of Reply responds to matters raised by submitters artdietreng

on

Panel since the section 42A Officeros

prepared. Where | include recommendations in this Right of Reply, they
replace the recommendations made i n

are shown in the red line versiohthe proposed plan inlue text

Summary of recommendations

A table (in Appendix A) lists each provision submitted on, my recommended
amendments, if any, and an assessment under section 32AA. The original
recommendations from the section 42A Regod shown inred textthatis
underlinedor struek-out Changes that | recommend as a result of this Right of
Reply are shown iblue texithat areunderlinedor struek-out

The additional recommendations that are made in this Right of Reply are:

a. Add a note @ the definition forNatural wetland to clarify that all
natural wetlands meet the definition for aignificant natural wetland.

b. Objectives- Revise the recommendations set out in $HEA reports
AWater Qualityo and @ Wet |eatived ®18a nd
025, 027, 028, 029, 030, 031 and 035 are retained as separate
objectives, linking those objectives that seek ecosystem restoration to the

relevant tables in Objective O25.

c. Policy P31i Reinstate the fish passagkuses (f) and (g) aseparate
policies P34 and P35.

d. Policy P41i Clarify the schedulet which Policy P39A applies

e. Wetlands Rules Remowe of term hatural wetlandsd from all rules

relying on reference tsignificant natural wetlands.
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Section 42A Report Wetlands and biodiversity

Wetlands general conditiorisincreasehe protection period fornanga

spawninghabitat.

Wetland rules R104R1091 Makeminor points of clarification
Schedule F1b Include inanga spawning habitates from Schedule F4
Schedule F3 Make severaiinor name changes

Schedule G2 Makeseveraiminor amendments

Schedule I Correct errors frons42A redlinereport.

3. Update on activity since my s42A report was

prepared
3.1 Evidence provided to the Hearing Panel
5. The following submitters presented evidence during Hearing Streafevant

to the Wetlands and Biodiversitgpic:

=4 =/ 4 A4 4 A4 -4 -4 -5 -5 -4 -5 -5 A2 -
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Alan Jefferies

CentrePort Limited

David and Michael Keeling

Federated Farmers of New Zealand (Federated Farmers)
Fertiliser Assomtion of New Zealand Inc
First Gas Ltd

Fish and Game

GBC Winstone

HammondLimited

lan Jensen

Kapiti Coast Airport Holding&imited
Kaiwaiwai Diaries Ltd

Kiwi Rail Holdings Ltd

Leo Vollebregt

Masterton District Council (MDC)



Section 42A Report Wetlands and biodiversity

Maypole Environmental Ltd

Meridian Energy Ltd

Minister of Conservation (DOC)

New Zealand Transport Agency (NZTA)

Powero

Queen Elizabeth Il National Trust

RangitUne o Wairarapa | nc
Royal Forest and Bird Protection Society (Forest and Bird)
South Wairarapa District Council (SWDC)

The Oil Companies

Transpower NZ Ltd

Waa Rata Estate

Wellington City Council

Wellington Intern&ional Airport Ltd

Wellington Recreational Marine Fishers Association

Wellington Water Limited

= =42 4 A4 -4 A4 A5 -4 -2 -5 -4 -5 -5 -4 A -5 -2

Wainuiomata Rural Community Association

Supplementary evidence sought by the Hearing Panel
The Hearing Panel requested tf@lowing expertsto providesupplementary

evidence relevant to this topic:

1 Ms Wratt on behalf ofVellington Water Analysis of Policy P39A against
NZCPS Policy 11

1 Mr Daysh on behalf ofCentrePort Ltd: Analysis of the s42A report
recommendations for Policy P31

 MrPercyonbehalfoRangi t Un e : Tabladérules that aquia be
affected if the same status and level of protection was applied to Schedule
B that is currently provided to Schedule &ummary of cultural evidence
supporting the sites r edoweisdudedinby
Schedule A
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Section 42A Report Wetlands and biodiversity

4, Key Issues that are outstanding
7. My section 42A reporstructured the concerns raised siyomiters into ten
issue sections. | use the same isstmacture in this report. | consider that the

main autstanding issuegre
Issue 1i Wetland and Biodiversity Definitions
1.1 Natural wetlandand significant natural wetland

Can theproposed Ran provide greatercertainty with respect to the
identification and boundariesf natural andsignificant natural wetlands
Are the definitios sufficient to support Permitted Activity rules R104 and
R105?

Given that all natural wetlands meet the criteria for a significant natural

wetland are both terms needed in the proposed Plan?
1.2 Wairarapa Moana

Are there anynintended consequencesobadening the definitiof?
Issue 2i Wetlands/Biodiversity Objectives
2.1 Combired ObjectivesO18, 025, 027, 028, 029, O31 and O35

Do | still recommend combining the biodiviéysobjectives wittObjective
025?

2.2 Qualify verbs

Shouldthe biodiversity bjectivesr e f er t o 6éprotect from

and devé@l opment 6

Shouldthe objectives whiclnefer tor e st or at i on |lwkeeret emper e

degrade® and o where appropriaté ?
2.30bjective O18 Estuaries and Harbours

2.4 0bjective 028 Natural wetlands
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Section 42A Report Wetlands and biodiversity

Should O28 refer tavetland values?
2.5 Objective 029 Fish passage
2.6 Objective 031 Outstanding water bodies
2.7 Objective O35 Significant ecosystems and habitats
New Issue:Avoid policies & non-complying rules

Is the combination of Avoid policies and nopmplying activity rules

appropriate? Does this make a consenting pathway too difficult?

Issue 3: Managing the lower reaches of rivers, lakes, estuaries and

harbours
3.1 Policy P22 Ecosystem values of estuaries

Are the amendmentsecommendedto provide for NZCPS Policy 11

appropriae?

3.2 Policy P23 Restoring Te Awart@Porirua Harbour, Wellington Harbour
(Port Nicholson) and Lake Wairarapa

Issue 4: Managing biodiversity, aquatic ecosystem health and

mahinga kai
4.1 Policy P31 Aguatic ecosystem health and mahinga kai

Are the recommended amendments to Policy P31 and associated
deletions of Policies P33, P34, P35, P36 and P105 appropriate?

4.2 Policies P33P36 Fish habitat and fish passage
4.3 Pdicies P37 and P38 Values of wetlands and restoration
Issue 5:The mitigation hierarchy and biodiversity offsets

Is the mitigation hierarchyframework as set outin Policy P32 and P41

appropriate?
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Section 42A Report Wetlands and biodiversity

How does this fit into the framework of the proposed Plan? Is it appropriate
that the biodiversity mitigation hierarchy is codified ipalicy?

Are the triggerlevels or intervention €.g. significant adverse effectfor

general biodiversitysignificant residual adverse effecég)propriate?
Is there support for the nevefinit i on f or nbibtiioglaitvieornsdi t vy
Is the separation dbchedle Ginto two parts supported?

What is the justification for & high level of prescription in Schedule G? e.g.
Could this be provided asternal practice guidance instead® this schedule

actually a policy?
Issue6: Managing sites with significant vaties(Policies P3943)

6.1 Policy P40 Ecosystems and habitats with significant indigenous

biodiversity values:

6.2 Policy P41: The mitigation hierarchy for significant ecosystems and
habitats

6.3 Policy P42: Protecting and restoring ecosystems and habitiits

significant indigenous biodiversity values
Issue 7: Wetland Activity Rules (Rules R104111)
Are there too many rules?

Are PA rules R104 and R105 too prescriptive? Can anyone ever meet the rule

given the list of general conditions?
What is theelationship with the agrichemical rules?

Is the two stage authorisation process for a Restoration Management Plan

appropriate?
Issue 8: Schedule A and Map 1: Outstanding water bodies

Clarify the boundaries of the Taup®@ Swa
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Section 42A Report Wetlands and biodiversity

Issue 9: Schedule Fand Maps 1319: Ecosystems and habitats with

significant indigenous biodiversity values:

Schedule F2i Justify the different level of schedulingf habitats for

indigenous birdsround the south coast

Issue 10:  Schedule I: Important trout fishery rivers and spawning

waters and Map 22

Are the criteriaand dataused toidentify important trout spawning river

appropriate?
Issue 11: National Environmental Standards for Plantation Forestry
Clarify howtherules interact when doeshe proposed Platrumpthe NES?

Should reference to significant wetlands refer to all significant wetlands

rather than wetlands identified in Schedule F3?

Issue 1. Wetland and Biodiversity Definitions

1.1 Interpretation — Natural wetland
Background
8. In my s42A Report: Wetlandsral Biodiversity, | recommended the following

amendments to the definition of ANat ur a
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Section 42A Report Wetlands and biodiversity

Natural | Is a permanently or intermittently wet area, shallow water and land water margin
wetland | that supports a natural ecosystem of plants and animals that are adapted to wet
conditions, including in the beds of lakes and rivers, the coastal marine area (e.g.
saltmarsh), and groundwater-fed wetlands (e.g. springs). Natural wetlandio not

include:

a) damp-guihyheads-or wetted pasture, or pasture with patches of rushes,
or

(b) areas of wetland habitat that have established in or around bodies of

water specifically designed, installed and maintained for any of the
following purposes:

(i) water storage ponds for
a) public water supply, or
b) hydroelectric power generation, or
c) firefighting or
d) irrigation, or
e) stock watering or
(ii) water treatment ponds for
a) wastewatermor
b) stormwateror
c) nutrient attenuation, or
d) sediment control, or
e) animal effluentr
(iii) beautification, landscaping, amenity, or
(iv) drainage.
See also significantnatural wetlandnd outstandinghatural wetland
‘Wetland’ has the same meaning as in the RMA.

Matters arising at the Hearing

9. The definition of #Anatur al wetl ando c
submitters. Federated Farmers NZ (FFNZ) continues to seek that the definition
does not include hill country seeps, gullies, or pasture with patches of sedges or

raup@

10. Mr Jeffries in his presentation at Hearing Stream 5 requested clarification as to
the designation of land, especially wet land, and stressed the importance of
knowing what rules apply to what areas. Similarly, Waa Rata Estate
highlighted that they have mpamvet areas on their farm and seeks clarity about
the rules and policies that apply to those areas. Waa Rata Estate provided

pictures of a range of fAwet areaso on

PAGE 12 OF 158
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11.

12.

13.

Section 42A Report Wetlands and biodiversity

on what is a wetland and what is just wet landaVRata Estate note that they

do not consider that wet areas with exotic species are intended to be covered by
the wetland rules in the proposed Plan. To provide for their relief, Waa Rata
Estate requests the following changes to the definition for natet&nd:
Aésupport sndiggnoussmd augyadt em of plINawa s and

wetlandsdo not include:

(@ damp gully heads, or wetted pasture, or pasture with patches of rushes

or exotic species adapted to wet conditions. 0

Waa Rata also requests commmgly in the use of terms acrpssd within
provisions, citing reference to natural wetlands and wetlands within the same

provision (e.g. Policy P30, Rule R105).

FFENZ emphasises that supporting and restoring wetland and biodiversity
values principallyrequires a commitment to active management. FFNZ has
requested further support and partnering with landowners to better understand

and manage wetlands

During Hearing Stream 5, théearingPanel asked the following questions:

i.  Can theproposed Ran providemore clarity about what comprises a

wetland; in particular the difference between wet land and wetland?

ii. s it reasonable to expect landowners to know whether they have a
wetland on their property and what the boundaries are?

iii. Is the definition sufficiento support Permitted activity rules R104
and R105?\(Vhat are theisks and benefitg?

Response

14.

To help to answer questions from submitters and the Hearing Panel, the
Council commissioned a review tifie different options availabl® define
wetlandsand their boundaries, including a review of the appreatdkenby

other regional councils anterritorial authorities in the Wellington Region
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Section 42A Report Wetlands and biodiversity

(refer to the report attached asppendix D). This review also provides a
summary of the processsedto definewetlands in the proposed Plan, the
support offered to landowners by the Council to identify and protect wetlands,
and an assessment of alternative management approaches. This report
emphasises that the definition and identification of wetlandsisiherently
challengingissue and that regional counciiave approached this in variable

ways, with different levels of certainty provided.

15. Defining and identifying wetland boundaries is also considered in the legal
submission for Hearing Stream 6 Right of Reply. This advice also
emphasises that ensuring that the definition and identification of wetlands is
sufficiently certain is a challenge faced by all regional councils and
government itself budespite these challengékere are strong policy reasons
to protect wetlands. The legal submissi@iso notehat precise delineation of
boundaries is not a unique issue to wetlands but also arises in relation to the
precise | ocation of a O0bedd, 0river 6 al

prevented perrtted activity rules in relation to those areas.

16. With respect to the submissions seeking to exchmigous wetland types,
including gullies andeepage wetlandand refer to indigenous speciesthe
definition for natural wetland, | refer to my evaluatio set out in thes42A
Report: Wetlands and Biodiversitparagraphs 9810). In this evaluation, |
note that the definition afatural wetland in the proposed Plan is consistent
with nationallyaccepted wetland definitions based theexpert evidence of
Dr Philippa Crisp Councib $eam Leader, Terrestrial ecosystems and quality
No new evidence has been submitted to demonstrate otherwismiatitese
reasonsl stand by the evaluation and recommendations set out isd#the

report.

17. | do appreciate the desire for certaimjth respect tothe identification of
wetlands in the region and the need to provide further guidance and support to
landowners to support the identification of wetlands on their propediesg
with their boundaes, particularly in the transitional areas between wetland and
wet land. As outlined ithe reports attached @gppendcesD andE, Council

has undertaken significantamount of work to idntify and map wetlands in
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Section 42A Report Wetlands and biodiversity

the region and is continuing to workttvlandowners to identify the boundaries

of wetlands on the ground.
18. In summary, wetlands have been identified in the proposed Plan as follows:

Schedule A wetlands (Outstanding natural wetlands) The boundaries of
all 14 Schedule A3 wetlands have hadietailed boundary delineated by a
wetland ecologistThe boundaries of these wetlands can be identified at a

propertyscaleusingCounci | 6 s WeBISlMap Vi ewer

Schedule F3 wetlands (Identified significant natural wetlands): This
schedule listd97 wetlands that are greater than 0.1havee known to the
Council at the time of notification of the proposed Pl&ohedule F3 provides

the name of each wetland and a map reference (a northing and easting) to
identify the location of each wetlan®f the 197 wetlands inScheduleF3:

1 160 have had their boundaries assessed, meaning that a land
management advisor or biodiversity advisor has gone out and done an
initial site assessment. 149 of these have boundaries that have been
agreed between Counciind landowners for practical purposes,
including the feasible location of fencing For five wetlands,
landowners have requested a scientific radtion of the wetland
boundary.The remaining eleven sites need further conversation with

the landowner to dermine the best way to manage those specific areas.

1 37 wetlands are still to have their boundaries assessed. Of these, 25 are
actively managed either by Council through the Key Native Ecosystem

Programme, or by thBepartment of Conservation

Other natural wetlands: Council is proactively working with landowners to
identify natural wetlandghat have not been scheduled in the proposed Plan.

When requested, Council 6s wetl and spec]

! Expert delineation (by a wetland ecologist) may or may not have been undertaken in these cases
2 These wetlands include many that have not been identified ontmalase These likely include types
such as hillside seepage wetlands, that can onigdified on site, rather than by remote methods,(e
analysis of higkresolution satellite imagery)
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Section 42A Report Wetlands and biodiversity

identify and/or delineate natural wetth boundaries. Council is also currently

developingd u o & ri e guiddnoe taterial to support wetland identification

19. Overall it has beenestimated b y Council 6s wetl and S |
approximately 95% of natural wetlands in the region (by area) are listed in
Schedule A3 or Schedule F3. Thestlands that are not identified are generally
high-country wetlands Seepage wetlanjisthat are relatively mall and
wetlands in forested areas that are too small to be identified from aerial
photography.For all these reasonsvhile there may be some uncertainty to
landownergegarding the detailedoundary ofsomewetlands, in myopinion,
the approach irthe proposed Plan to define, identify and manage wetlasds
the most effective and efficient way to ensure that wetlandsadeguately
protected while still being suffitently certain and reasonable fl@andowners.
There are strong directives in the RMA dmrigher order planning instruments
to protect wetlands which the proposed Plan must give effect to.

20. Having said thisthe areas that are most at risk of ongoing degadare
those small wetlands (less th@rl ha) which are often located within gullies,
stream heads and alongside streams and riVénde the Council provides
advice through biodiversity and land management Council officers and
guideline documents expert advice is likely to be required to properly assess
wetland boundaries in situatiomghere people wish to carry out activities

determine whether a resource consent is required.

21. I agree with FFNZ that achieving the pr
require the support and active management of landowfileesCouncil already
recogrnses this, with an extensive package of landowner support for wetland
management (as outlined iAppendix E). For this reason, | support the
changes to Method M20 requested by FFNZ and recommend that Method M20

beamended accordingly.

Recommendation
22. AmendMethod M20: Wetlands as follows:

%e.g. AA guide to identifying wetlands in the Wellin
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Section 42A Report Wetlands and biodiversity

Wellington Regional Council willwork in partneship with mana whenua,
landowners, territorial authoritieand the communitio:

(@) promote the value ofvetlandsand advocate for their management,
restoration and protection, and

(b) provide guidance to landowners wittetlandson their property to
assist with the management of thegetlands including identification
of wetland type wetlandboundaries and appropriate management,
and

(c) develop and implement/etlard Restoration Management Planger
In_partnership witHandownerswith outstandinghaturalwetlandsand
sighificantothernaturalwetlands as requirednd

1.2 Interpretation — Significant natural wetland
Background
23. In my s42A Report: Wetlands angiodiversity, | recommended the following

amendments to the definition of ASiIignif

Significant natural wetlar| A natural wetland that meets one or more of criteria (a) to (d) listed in
Policy 23 of the Regional Policy Statement 2013 being:

wetlands):

(Note - Schedule F3 lists identified significant natural wetlands that-are
greaterthan-0-1-ha* for the purpose of managing livestock exclusion under
Rule R97).

Matters arising during Hearing Stream 5 and Response
24, Theconcern wasaisedduring Hearing Stream that allnatural wetlands are
significant natural wetlands, as they meet at least two of the RP&icy 23

criteria for significance (rarity and representativeness).

25. Mr Keeling is concerned that this will lead to all wetlands beadyled to

Schedule F3 and brg subject to stock exclusion requiremeimtdRkule R97. In

“Consequenti al change based on the recommended amen
Land use in riparian margins and stock access to sul
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Section 42A Report Wetlands and biodiversity

26.

27.

28.

particular, he isconcerred with the associate@¢oss and need for accurate

boundary definition.

Mr Fuller (ecology, on behalf w©dd NZTA)
and 6significant natural wetlanddé are t

wetland rules but are ecologically different.

FFNZ is concerned at the criteria used to determine significant natural
wetlands, particularly if this meanisatall seepag&vetlands vill be considered
Asignificant nat usthdtthewmopoked Rlahsscclearthaf NZ s e
seepage wetlands are not schedul ed as
Category One water bodies for the purpose of the stock exclusion ruée (Ru

R97). FFNZ also recommends deleting wetlands < 1.0 ha from Schedule F3

unless they are rare hydatasses and/or high condition, with a consequential

change to the definition. FFNZ requests that all Schedule F3 are grotimed

and mapped in collabation with landownersThey alsorequest that the
definition of Asigni fi cafma mattwrrall weettll

thathas been assessed agaimseto ne or mor e of criteria

In Hearing Stream 5 thelearing Panel askedhe questionfil f al |l 6natur
wetl andsd meet the criteria for being ¢

terms required in the proposed Plan?

Response

29.

During the development of the proposed Plan, itabez apparent thaall

wetlands that meet the definition of @atural wetlandd6 al so meet t
definition of a Osignificant nat ur al W
natural wetlandsn the region meet the following criteria for significanoe

Policy 23 of the RPS

T 6Repr es enf this ¢ritermmie rsewltere a habitat or ecosystem is
no | onger ocommon placed (defined in
remaining). Thiscriterionwill always be met as only approximately 2.3% of

naturalwetlands remain in the region; and
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30.

31.

32.

33.

Section 42A Report Wetlands and biodiversity

1 6 R a riithisycidterion is met whethe ecosystem or habitat has biological
or physical features that are scarce or threatened in a local, regional or
national context. Similarlythis criterionwill always be met due to the

limited extent of wetlands remaining in the region.

The wetlandules in section 5.5 of the proposed Plan apply to natural wetlands
and significant natural wetlands in the same maniae only distinction
between natural wetlands and significant natural wetlanttee proposed Plan

is thatwetlandsgreater than 0.1hthat had been identified by Council at the
time the proposed Plan was notified are listed in Schedule F3, and Rule R97
(livestock exclusion) applies tbesewetlands An important point is that 0.1ha

was selected as an appropriate threshold to exdtaik access under Rule

R971 it does not relate to the significance of the wetland.

In my s42A Report: Wetlands and Biodiversityrecommended a number of
changes to the wetlands rules to refer
nat ur al welarifylthe apglisation bf the wetland rules. | now consider

thatit would be clearer and less confusing for plan users if the wetland rules

only refer to significant natural wetlands (and outstanding natural wetlands

where applicable).

| recommend thathe definition ofnatural wetland is amended to include an
advice note with a clear statement that natural wetlands will meet the definition
of significant natural wetland in the proposed Plan due the rarity of wetlands in
the region. Similarly, | recommed that a Mte be addedto Policy P37
Wetlandsto makeit clear that natural wetlands are managed under Section 4.
Siteswith significant values

In my opinion, his will reduce the duplication and potential confusion between
natural and significant natalr wetlands in the interpretation of the wetland
rules in section 5.9t will also clarify thatSchedule F3 wetlands are not more
significant than other natural wetlands in the regama reduce the risk that
landowners will consider that smaller wetlantigy not be significant and

therefore not be subject to the rufessignificant natural wetlands.
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Section 42A Report Wetlands and biodiversity

34. | do, however, clarify that Rule R97(e)(i) (stock exclusion) only applies to
identified significant natural wetlands listed in Schedule F3, and not to all

significant natural wetlands in the region.

Recommendations

35. Add the followingnote to the definition for matural wetland:

Natural wetland Is a permanently or intermittently wet area, shallow water and land
water margin that supports a natural ecosystem of plants and
animals that are adapted to wet conditions, including in the beds of
lakes and rivers, the coastal marine area (e.g. saltmarsh), and
groundwater-fed wetlands (e.g. springs). Natural wetlandso not
include:

a) damp-gullyheads,—or wetted pasture, or
pasture with patches of rushes, or
(b)  areas of wetland habitat that have established in or
around bodies of water specifically designed, installed
and maintained for any of the following purposes:
(i) water storage ponds for
a) public water supply, or
b) hydroelectric power generation, or
C) firefighting or
d) irrigation, or
e) stock watering or
(ii) water treatment ponds for
a) wastewateior
b) stormwateror
C) nutrient attenuation, or
d) sediment control, or
e) animal effluenbr
(iii) beautification, landscaping,
amenity, or
(iv) drainage.
See also significantnatural wetlandnd outstandinghatural
wetland
‘Wetland’ has the same meaning as in the RMA.
Note that, because of the rarity of wetlands in the Wellington Region,
all natural wetlandsill meet the representativeness and rarity
criteria listed in Policy 23 of the Regional Policy Statement 2013 and
therefore meet the definition of significant natural wetland.

PAGE 20 OF 158
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36. Amend Rule R97 as follows:

Rule R97: Livestock Aaccess to the-beds—of a surface water bodyies or
the coastal marine area by-livestock-i permitted activity

fa)(gl)  from threeyears—alierthe—ale ol oublicpobfication-ohe Proposcd
Natural-ReseurcesPlaB1.07201%):°

() within an identified significant natural wetland that is greater
than 0.1ha antisted in Schedule F@dentified significant natural

wetlands)ivestock access is limited to sheeggndé
37. Add the following note to Policy P37 Wetlands

Note

The adverse effectsf @activities onthe significantindigenous biodiversity
values ofnhatural wetlands aremanaged under Policies P40 to P42.

38. Amend all the wetland rules in section 5.5 to delete reference to natural

wetland(these deletions are shown in thdividual rulesunder Issue 7)

1.3 Interpretation — Outstanding natural wetland

Background
39. The proposed Pl an defines out standing
natural wetlands are identified in Sche

a consistent crog®ferencing style betvem proposed Plan definitions and

maps/schedules to aid plan users.

Matters arising during Hearing Stream 5 and Response
40. FFNZ remain concerned at how Schedule A sites are identified and continue to

seekdeletion of Schedule Aalong with all references toutstanding water

5 Amendments made by Mr Lo842A report: Land use in riparian margins and stock adoesgface
water bodies and the CMAssue 4.4andRoR Report: Land use in riparian margins and stock access to
surface water bodies and the coastal marineiate8eptember 2017
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bodies (including the definition), pending a future plan change following

implementation of Method M7.

41. | addressed this request at gaeph136 of mys42A Report:Wetlands and
Biodiversityand continue to recommerttldlat this submissiompoint be rejected
for the same reasons expressed in that report.

Recommendation
42. No changes to the definition of outstanding natural wetland.

1.4 Interpretation — Wairarapa Moana

Background
43. Il n response t o Randlpset thrtte ddviceouDs Bri$s s i o n
recommended the following change to the

my s42A Report: Wetlands and biodiversity. There were no other submissions

on this definition.

Wairarapa Moana Includes the water and beds of Lake Wairarapa and Lake Onoke, and the
publicly owned reserves adjacent to the lakes, the connections between the
lakes and wetlands and the ecological systems within those areas.

Matters arising during Hearing Stream 5 and Response
44, At the hearing th@anel asked whether theme any unintended consequences

of broadening this definition?

45. OWairarapa Moanadé is referNethad MO:o i n t
Wa i r ar a p awhidd esatmaiathe Council will work withwi and the
community to restore the elogical values and improviéhe water quality of
this water body. Wairarapa Moana is also a Schedule BNsileU Taonga Nui
Kiwa) listedbyKk ahungungu ki Wairarapa and Rangi

46. I have reviewed the use of thdpgioposeder m oW
Plan and,n my opinion there are no unintended consequences that will result

from amending the definitioas recommended.
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Recommendation
47. | continue to recommend tlemendment t&Vairarapa Moanas set ouin my
sA2A Report.

Issue 2. Biodiversity Objectives

Background
48. In Issue 2.1 below I revisit the joint recommendation made by myself and Ms

Rachel Pawson in Hearing Stream 4 to combine Objective 025 with the
biodiversity suite of objectives 018, 027, 028, 029, 031 and O35.

49. Under Issue 2 of m$42A Report | considered two separate matieding to

the biodiversity objectives:

T Qualify the verbs, such as o6restored:¢
O35 and 6émaintained and improvedd in
Owhere degradedad OoOwheretampbopriateo.

1 Specific wording changes to each objective

50. | discuss matters raised during tHearing in relation to general requests for
gualifiersunder Issue 2,2and specific wording requests for each objective in

the subsections that follv.

2.1 Combining Objectives 018, 025, 027, 028, 029, O31 and
035

Background
51. In the Section 42AReport: Water quality Ms Pawson and | made a joint

recommendatiorio combine Objectives 018, 025, 027, 028, 029, 031 and
O35to provide a more coherent and streamlined objective that clearly states
the desired outcomes sought by the proposed Plan and that can be achieved and
monitored. The recommended objective reafitlics indicates the source

objective and do not form paof the recommended changes)

Obijective 025 [ciniia]
Biodiversity, aquatic ecosystem healthand mahinga kai in fresh water
bodies and the coastal marine area are safeguarded. Water quality, flows, water

levels and aquatic and coastal habitats are managed to maintain biodiversity,
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aquatic ecosystem healtlmndmahinga kai, and where an objective in Tables

3.4, 35, 3.6, 3.7 or 3.8 is not met, a fresh water body or coastal marine area is

improved over time to meet that objectilreparticular:

a)

b)

f)

9)

The ecological, recreational, mana whenua, and amenity values of
estuaries, including their sensitivity as low energy ixecg
environments are recognised, and their health and function is restored

over time.(Objective O18)

Vegetated riparian margins are establishegid maintained or
restored(Objective O27)

The extent of natural wetlands is maintained or increased amd th
condition is restoredObjective 028)

Use and development provides for the passage of fistkk@umd and
the passage of indigenous fish d&odirais restored(Objective 029)

The habitat of trout identified in Schedule | (trout habitat) is
maintainedand improved(Objective O30)

Outstanding water bodies and their significant values are protected.
(Objective 031)

Ecosystems and habitats with significant indigenous biodiversity
values are protected and restor@bjective O35)

Hearing Stream 4 evidence

52. In Hearing Stream 4 a number of planning experts and submitters were not
supportive of the combination of Objectives 018, 025, 027, 028, 029, 031
and O35.

53. Ms Claire Kelly for Fetiliser Association NZ raised number of concerns:

54, It is unclear how thedt of matters relates to the main text of the Objective.

55. The first sentence of Objective O25 is a repeat of Objective O5. Many of the

matters listed appear to be the means of achieving Objective O5, and therefore

should be included as policies. Ms Kellgtes that the matters may already be

addressed by the existing policies and therefore can be deleted.
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Ms Kelly provides a table indicating her opinion on what statements are
policies and which are objectives. The following table is copied from her

evidene for Fertiliser NZ.

Matter Existing Policy

The ecological, recreational, mana whenua, and Include as a new policy under
amenity values of estuaries, including their Section 4.4 Policies P22 to
sensitivity as low energy receiving environments P23.

are recognised, and their health and function is
restored over time, and

Vegetated riparian margins are established, and Policy P31: restore.
maintained or restored, and
The extent of natural wetlands is maintained or Retain as an objective.

increased and their condition is restored, and

Use and development provides for the passage of Policies P34 and P35.
fish and koura, and the passage of indigenous fish
and koura is restored, and

The habitat of trout identified in Schedule I (trout Policy P105 addresses this

habitat) is maintained and improved, and matter but | note that the
Policy refers t
of trout habitats.

Outstanding water bodies and their significant Retain as an objective.

values are protected

Ecosystems and habitats with significant indigenous | Policy P40.

biodiversity values are protected and restored.

Ms Kelly also considers the intent of the Objective is also unclear. The first

sentence refers to 6safeguardingd, whic

but the second sentence refers to
Objective is seeminglytrying to achieve two outcomes and in addition,

ensuring that water quality meets the objectives in Tables 3.4 to 3.8.

Ms Kelly recommends that Objective O25 is amended to only refer to
improving water quality as outlined below, Objectives 018, 027, @A9C80

are deleted, and Objective 028 and O31 are retained as standalone objectives.

Her proposed amendment to Objective O25 is as follows:

Objective 025 [cindial

Water quality, flows, water levels and aquatic and coastal habitats are
managed to meet tlabjectives in Table 3.4, 3.5, 3.6, 3.7 and 3.8 and where
an objective is not met, a fresh water body or coastal marine area is
improved over time to meet that objective.
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59. Federated Farmers does not agree with the amalgamation of these objectives as

they casider that it substantially changes the meaning.

60. Mr Anderson for Forest and Bird raised four concerns with alternative
Objective O25. Firstly, that the objectives recommended to be included-as sub
clauses of Objective 025 were weakened by being partlarigar objective.
Secondly that the drafting created confusion, the objective sought to both
60safeguarddé and d6émaintaind biodiversity
kai. Thirdly, that some of the sudbjectives did not fit under the main body of
the objective, for example, it is unclear whether you increase the extent of
natural wetlands when the water quality objective is not met. Finally, Mr
Anderson considered that an objective regarding restoration was reasonable,
although aspirational. Mr Andens@ought retaining the notified proposed Plan
structure of objectives that were incorporated into my alternative Objective
025.

61. Ms Whitney (MDC/SWDC and Transpower)raises concerns in combining
these objectives as they set differpalicy directions, foe x amp hee guar do,
6restored and O6éprotectd vs. Obédmaintaind
considered the seven objectives included as clauses of the combined objective

are more suited as being policies.

62. Mr Percy and Ms Co onrapa DDO andifR & Gariet Une o

are opposed to combining the objectives.

Hearing Stream 5 evidence

63. In Hearing Stream 5 a number of submitters commented ocothbiningof
the biodiversityobjectives (incorporating 018, 027, 028, 029, 030, 031 and
035) with Olpective O25.

64. Ms Whitneyfor MDC and SWDGQs concerned that the outcome being sought
i s confused, with a mixture of terminol
Omanaged to maintainbo, Oi mproveo) . I n F
subobjectives ad are more policy focused rather than being objectives as they
outline how the overall objective will be achieved. She supports the detétion

the subobjectives a) to gpr, if they are to be retained, amending them (as
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discussed above). Mr Percy also does not support the combination of these

objectives.

Ms Cooper for Fish and Game does not support combining these objectives,
and requests thabjectives 025 018, 027, 028, 030, 031 and O35 remain as
standalone provisios. She supports that, where restoration is sought, the
objectives be amended to directly refer to the relevant table8.8.from
Objective 025.

Mr Le Marquand (Oil Companies and Powerco) supports consolidation of the

objectives.

Mr Andersonnotes thatwhile Forest and Bird did not support this bundling of
objectives in Hearing Stream 4 because of a lack of justification, he sees
benefit in linking the protection and restoration requirement of the objectives
with the relevant Tables 3.4 to 3.8 irrespeetof whether the objectives are
stand alone or part of Objective O25.

Response

68.

69.

70.

This is a combined response from Ms Pawson and mygskifessing the
concerns raised dflearing Streams 4 and ¥egardng combining objectives
018, 025, 027, 028, 029, 031 afd5. Wehave considered the feedback
from submittersand reconsidered whether bundling thebgctivesprovides

clarity, aswell as being effective and efficient.

Upon further consideratiowe agreewith submitters thathe combination of
biodiversity obgctives withObjective O25resultsin potential confusion as to
what is safeguarded, maintained, restored and/or improved. Objective O25 as
notified provides a clear statement of the outcomes expected under the
proposed Plan. Aquatic ecosystem health aatinga kai willbe safeguarded

by three actions Similarly, we consider that the separate biodiversity

objectives as notifiedare clear about the expected outcomes.

We do not agree with Ms Wthatthe Bsted and
objectives are gdwies rather than objectivesas they are the means of

achieving Objective O5 and therefore should be included as policies. We
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consider that these objectives clearly establgbtecific resourcéased
outcomes, especially iy recommendations to link thestoration clauses
objectives 018, 027, 028, 029 and Q853he outcomes set out in Tables-3.1

3.8 are accepted.

Recommendation
71. Revise the recommendati ons set out i n t

AWet |l ands an do tigaioljettives OB, 025, P27, 028, 029,
030, 031 and O3are retaine@s separate objectives, with any amendments to
the specific wordingf the biodiversity group of objectives recommended

sections 2.2.8below.

72. The recommended amendments to Objective O25 areusein dahe s42A
report: Water quality authored by Ms Pawson, dated 12th January 2018 and the
Supplementary Right of Reply: Water quality authored by Ms Pawson, dated
16th July 2018.

2.2 Qualify verbs

Background

73. In my S42A Report: Wetlands and biodiversiy paragraphs 15966 |
addressed a number of submission points seeking to qualify the
wetlands/biodiversity objectivegn various ways s u ¢ h as whereestor e

degraded or @hee sprprigte | recommendedhat these points be

rejected.

Matters arising during the hearing
74. Mr Anderson(Forest& Bird) supports the general opposition to the use of
qualifier verbs as they have the effect of reducing the guidance that the plan

provides.
Restore to what state?

75. A number of submitters (WWL, First Gas, FAN First Gas, NZTA,
CentrePort, and KiwiRail) continue to request that the objectives which refer to
restore (Objectives 018, 028, wkeke9 and C

degraded or simil ar:

PAGE 28 OF 158



Section 42A Report Wetlands and biodiversity

Ms Wratt(WWL)i s concer ned aets tursOigettive t he wc
029 and that there is uncertainty about what state the environment

should be restored to. Ms Wratt considers this approach does not align

with the RPS policy approach to maintain and that the directive to
6restored6 woul d llenginguonacheeeelin amurban and

environment

Ms Whooley (First Gas) is concerned that an objective to protect and
restore Ai ntr odgoingaeyuirament to the objeatiee | on
Ai f critical RSI must be pl aesed i n,
at which point is the mitigation / restoration sought by the objective
compl et ed and t he prove derFGs stoblGag

request s whaeteddegrademllnomno f wlder e obj ecti ves

are not met.

Ms Kelly (FANZ) requests addito o f Awhere whtregr adedCc
objectives in O25 are not met provide clarity on when improvement

is required.

Mr Edwards (NZTA) requests the addi
objectives. His view is that Objectives 018, 028 and O35 miss an
importantcomponent of the higharder planning framework in that

they should also seek to maintain values where those values are being

provided for.

Mr Daysh (CentrePort and Kiwirail) also requests additional words
Awhere values have bee@bedwe®pstm mi sed?o
recognise that restoration may be considered appropriate only where

such values have been compromigdd Daysh requests that Objective

029 be revised to refer to restoration of fish passadhkis is not

currently provided.He considerghat the changes he recommends to

Objective O35 remove the absolute protection focus of the Objective as
drafted, and states that #@Ain the pos
statements have to be approached wit
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76.

Mr Anderson(Forest & Bird) supports I|linking Orestor
objectives to the relevant Tables in Objective Q25 .Kelly (FANZ) considers

t hat an alternative, more effective, a |
degraded6 woul d ibes tothe watei qudity stamdardsoirb j e c t
Objective 025, thus providing a clear target. | note that linking the biodiversity
objectives to Objective O25 is essentially the recommendation in my S42A

Report at paragraph 191, although Ms Kelly suggests a differe wor di n g: AT
extent of natural wetlands is maintained or increased and their condition is

restored, where an objective in Table 3

General qualifiers O6where appropriated [/ 0w

7.

78.

79.

Ms Whitney (MDC/SWDC) consides t hat the requnrement
Objective O35is a requirement that extends beyond the RMA and, given the

wide range of water bodies that would be subject to the objective, considers it

an onerous requirement. She supports amendment to referdorrest 6 wher e

appropriated, or deletion of reference

Mr Kyle and Ms Dewar (WIAL) considethat reference to inappropriate use

and development in Objective O31 would help to focus the decision maker as

to the type of development that outstandingtevbodies need to be protected

from, as some development may be appropriate. Otherwise Ms Dewar
considers that this objective, as well as creating more uncertainty, has potential

to create a very high threshold for any development in aKogt Salmon
evironment . She also considers that add
the trumping effect of Objective O31 and does not recognise that restoration

may not be possible in all circumstances.

Mr Hammond (S132) seeks that Objective (80 amended to rege that
trout habi t abdorfwhese appeopriaté ampmeod ed over tin

he considers a direction to improve trout habitat will be onerous and
inappropriate in a number of circumstances, including in the upper reaches of
the Papawai Streante notes that, despite being identified as a significant
trout fishery or spawning habitat Schedule ,Ithe upper part of the Papawai

Stream has low habitat values and significant efforts would be required to
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improve that situation.Mr Ha mmo n d® soncesng gegarding the
appropriateness of including Papawai Stream in Schedule | are addressed under

Issue 1Qpararaph513of this report.
Qualify protectionwitii pr ot ect ed from i nappropriate use

80. Mr Daysh( Centr ePort and Kiwi Rail) consi der
from inappropriate use and developm@nt s houl d be added t o Ot
this is a similar rider to thone used in s6(a) (natural character of the coastal
environment), s6(b) (outstanding landscapes) and s6(f) (relating to historic
heritage) of the RMA (although he acknowledges that s6(c) (significant
indigenous vegetation and significant habitats ofgadous fauna) does not

have the Ainappropriate use and devel op

81. Ms Whooley (First Gas) request fomt hat Ob

inappropriate use and development

82. Ms Whitney (Transpower) considers that, as the {EFSloes not impge an
absolute requirement to avoid all adverse effects and given the significance of
t he national grid, Objective 031 should
and devel opmentd. She considers this v
Policies 25 and 26nd RMA s6.

83. Ms Whitney (SWDC/MDC) considers that Objective O31 as proposed
provides blanket protection and does not recognise the requirements of
regionally significant infrastructure. She requests amendment to include
reference to Ai nvaeplporponpernitact.e Miss eWhaintdn edye
this is consistent with RMA s6 and with RPS Policies 25 and 26 that provide
for the identification and protection of outstanding natural features and

landscapes.

Response
Restore to what state?

84. With regard tothequési on Or estore to what state?b6
S42A report where | recommend at gaeph 191 linking the biodiversity
objectives to Objective 025 and to the conceptin BB e c t restmetd 6 0
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a healthy f uFocexample fo@g | et bt ¢he exteitdf A
natural wetlands is maintained or increased and their conditigastored to a

healthy functioning state as defined by Tables 3.7 artf.3.8

85. | continue to be of the opinion expressed at paragraph 166 of my S42A Report:
Wetltnds and bi odi versity twhesetdegemdEd iing t he

unnecessary and redundant (particularly in light of my recommendation to link
restoration to achieving the outcomes
something is not degradedio restorative action is required. However, |
consider this is a minor issue and would make very little difference in terms of

the implementation of the policies, rules and other methods that contribute to

achieving these objectives. If the Panel is ofiadto addwhere degradeil|

do not consider it would be incorrect or an inappropriate way for the objectives

to achieve the purpose of the RMA.

86. Additionally, in response to concerns that restoration will be required
everywhere and immediately, ishis rot the intent nor the effect of the
proposed Pl a ndeghatghere are o iprovisisns in the proposed
Plan that require the restoration of resourd®stions towork towardsthe
restoration of various resources (such as wetlamdsattribues of resources
(such as fish passageyill be carried out over the lifdme of the proposed
Plan(and beyondpy progressively implementing the noegulatory methods
(such as Method M8: Te Awar@Porirua Harbour restoration) and through
measures aged as part of a resource cong@ng. restoration may be part of

an offset condition)
Protect from inappropriate use and development

87. The verb Oprotectedd is used in Objecti
037. T h e prqotectedramfinapggprop riate use anddevelopment[my
emphasig}is only present in Objective 032 (outstanding natural landscapes),

Objective 034 (significant historic heritage values), and Objective 037

51n my S42A Report | propose this wording as an alternative to incorporating the biodiversity objectives
into Objective 025 as clauses, as recommended in the S42A Report: Water Hladbtyhat | am no
longer recommending that the biodiversity objectivesombined with Objective 025.
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(significant surf breaks). These three exceptions draw directly from the

langu a g e of RMA s 6, whi ch i ncl frodhe s t he

inappropriate subdivision, use, and developréentonl y i n rel ati on

coastal natural character, s6(b), outstanding natural landscapes, and s6(f),
historic heritage. RMA s6(c) which gaires Council to recognise and provide

f othe piotection of areas of significant indigenous vegetation and significant

habitats of indigenousfauba i ncl udes no such qualifier

| outline the higheorder documents that the biodiversity, aquattosystem
health and mahinga kai objectives derive from at paragraphd361&f my
S42A Report: Wetlands and biodiversitjhese include:

RMA s6(c) and s7(f), (h)

RPS Objectives 3, 7, 13, 16
RPS Policies 18, 19, 23, and 24
NPSFM Objective Al, A2
NZCPS Olpective 1

= =4 4 4 A -

NZ Biodiversity Strategy Goal 2 and Goal 3

Of this multitude of higheorder documents, the only one that includes a
gualifier for protection of ecosystems from inappropriate development is RPS
Pol i cy 2 4egionallplans $halliinsludegticies, rules and methods to
protect indigenous ecosystems and habitats with significant indigenous

biodiversity valuegrom inappropriate subdivision, use and developmmiy

emphasisp . This presents a tension between

higher-order documents as the proposed Plan must give effect to th&MPS
NZCPS and the RPS. However, | consider that the issue lies with the language
of RPS Policy 24, which is inconsistent with the language of the RMA s6 and
with the NPSFM and NZCPS. | dmot consider that this inconsistency should

be repeated i n t he proposed Pl ands
ecosystem health and mahinga kai.

Qualification of objectives generally

90.

| continue to hold the view expressed at paragraph 160 of my B&part
regarding the use of general qualifiers in objectives and policies:
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[160] To be effective, an objective should set out what is to be

achieved in the resolution of a particular issue, providing a clear

target or end point that policies seek to ackieXAdding general
gualifiers, such as o6where possi bl ed
practicabl ed, 6consideration wil/ be
property rightsé weakens an objective
and dispute and making it impodska to monitor its effectiveness. If

there are exceptions to be made then, in my opinion, these should be

clearly specified. | also understand that guidance from Te Upoko

Taiao in drafting the proposed Plan was that the policy framework

should be directiveand not leave the difficult decisions to the

resource consent process.

Recommendation
91. | recommend n@amendmentso Objectives 018, 028, 029, 030, 031 or O35

in response to the matters raisedssue 2.2Qualify verbs

2.3 Objective O18 Low energy receiving environments
Background
92. Obj ect i v &he @cblBgicadl, secreational, mana whenua, and amenity

values of estuaries including their sensitivity as low energy receiving
environments are recognised, and their health and function is restored over

timeo

93. In my S42A Report at paragraph 266 | recommended that Objective O18 be

amended to read:

The ecological, recreationamana whenua and amenity values of estuaries,
and harbours are protectedneludingtheir sensitivity as low energy receiving

environmets are-is recognised, and their health and function is restesedr
time

94. | also made an alternative recommendation if the recommendation of the S42A
Report: Water quality to incorporate the biodiversity objectives into Objective

025 is not accepted:
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The ecological, recreationalmana whenua and amenity values of

estuaries, andharbours are protectedneludingtheir sensitivity as

low energy receiving environmentse-is recognised, and their

health and function is restoreavertimeto a healthy functioning

state as defined by Table 3.8 Estuaries and harbours

Matters arising during the hearing

95. Ms Whitney (SWDC/MDC) does not support the recommended chariges
Objective 018, which changes recognitiohcertain values, to protectiorf o
these. She considers that the very high threshold this amendment raguires
effect means no effect of any scale on the harbours and estuaries. She also
notes that the higher order policy provisions referenced in paragraph 262 of the
Section 42A Report nedominantly relate to life supporting capacity and
ecosystems as opposed to amenity and recreational value. She considers that if

the objective is retained, she supports

96. Mr Anderson(Forest& Bird) supports the recommendebanges to Objective
Ol8and <consi dgeuar ddh aor O éffra ®thighet oddergi v e
documentsvherea® r e c 0 g n i sMr&eroy and ¥ls Coapér Rangi t Une)
support my recommended amendments to Objective dt&lonot support
combining thebiodiversity objectives into Objective O25. They alsguest
addition of a timdrame, recommending030 adeing appropate.

Response

97. | continue to hold the view expressed in my S42A Report at paragraph 263 that
to meet the directives of higher levdbjectives and policies, Objective O18
should aim for mor e t haihesp highttevebr ec ogni
directions are not only for ecological valudésu t also foeg MUor i \
NPSFM Objective D1), natural character and amenity valees RPS Policy
35, RMA s6(a)).

Recommendation

98. As | no longer recommend combining the biodiversity objectives with
Objective 025, | recommend adoption of my alternataraendments to
Objective O18
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Objective 018
The ecological, recreationahana whenug and arenity values of estuaries,

andharbours are protectesheludingtheir sensitivity as low energy receiving

environmentsareis recognised, and their health and function is resteres

time to a healthy functioning state as defined by Table 3.8 Estuarnds

harbours

2.4 Objective 028 Natural Wetlands
Background
99. Obj ect i v &@he exiest ofinaural wetlands is maintained or increased

and their condition is restoredo

100. In my S42A Report | recommended that Objective 028 was combined with
Objective 025 ad the other biodiversity objectives, or if this recommendation
was not accepted then the f oTlhéextent ng ame
of natural wetlands is maintained or increased and their condition is restored

to a healthy functioning state defined by Tables 3.7 and 3.%

Matters arising during the hearing and responses
Wetland restoration

101. Mr Fall oon (FFN2Z) seeks to change Obj e

priority areas in partnership with | and

102. In my s42A report | recommend ant#ng Objective 029 to link it to Tables
3.7 and 3.8 which provide a description of healthy functioning state. The
Council is not in a position to name wetlands that do not meet the objectives of
Tables 3.7 and 3.8. In my opinion the amended Objective ©&garopriate.

Wetland condition

103. Mr Gerbeaux (on behalf of thelinister of Conservation)continuesto seek
replacementoftheer m wetl and &édconditiond with we

60The term condi tion may not twralcogni se

wetl and may hold, such as habitat, nat u
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In my Section 42A Irejected this submissiobecausg supported by the
evidence of Dr Crisp, | considératwetlandconditionrefers to thebiological,
chemical and physal attributesof the wetlandwhich, collectively, determine
how well the wetlanacosystems functioning andts overallhealth Wetland
conditionprovidesthe basis for all thevaluesassociated with wetlandsuch as
habitat, recreatignnatural character andesthetic valuesAn objective to
restore wetland valuewhile valid, has a less direct link to the matters that the

Councilcan influence.

WhileDr Ger beaux s uguigeacer psinciple, he sTates thap [te s
is not as cofident as Dr Crisp that wetland condition provides the basis for all
values as wetlands in poor condition can still perform some important
functions/values and provide ecosystem servidesguestioning by the Panel,
Mr Gerbeaux suggested that the objeettould incorporate three terms, being

wetland condition, values and ecosystem services.

| do not disagree with Dr Gerbeaukat wetlands in a degraded state can still
provide importanvalues and serviceslowever | considerthat objectives are
aspiratonal and thathe focus ofObjective 0280 restorewetland conditiorto

a healthy functioning stat@s defined by Tables 3.7 and 3i8)more helpful
than a general statement to restore wetlands vahseis clearly specifiesthe
endpoint for restorath, and inturn it suppors the improvenent ofwetland
values | am not avers¢o an amendment to addreBs Ger beaux 6 s
and, if the Panel were of the mind to aa,extraclausefiand their values and

ecosystem services are improveould be addetb the end of Objective 028

to recognise that some valuasd ecosystem servicase nottotally predicated
on wetland conditionHowever, | am not convinced that adding this detail
provides any further value to the objective afa this reason | do not

recommend any amendment.

Recommendation

107.

No furtherchangeto Objective 028
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Objective 028
The extent of natural wetlands is maintaimedncreasedndtheir condition is

restoredo a healthy functioning state as defined by Tables 3.B&hd

2.5 Objective 029: Fish passage
Background

108.

Obj ect i vidgse an@ @velomnend provides for the passage of fish and
koura and the passage of indigenous fish &odrais restoreddIn my S42A
Report: Wetlands and biodiversity | addressed submissions on Objective 029

under Issue 2.1 and recommended no changes.

Matters raised during the hearing

109.

110.

111.

| have addressed threquests fogeneralqualifiers to restoratiomn both my
S42A Reprt under Issue 2.2nd the reiteration of these requests during the

hearing in this Right of Reply Section2.2 above.

Ms Whitney (MDC/SWDC) recognisesthe statutory duty to maintain fish
passage (Freshwater Fisheries Regulations, and the RPS), but rsotisade
restoration as a blanket requirement goes beyond this requirement and requests
t hat restoration shoul d be Sheenmutpse r e d
recognition in the S32 report: Aquatic ecosystethat removal of barriers to

fish passage mayont al ways be appropriate and
referenced in Policy 31(e) and Policy 35 in context of restoration, it would also

be beneficial in terms of clarity, within O29. She requests amendment of
Objective 029 to read:

AUse and dpovidel far ghen @passage of fish akdura where
practicable and beneficiand the passage of indigenous fish &aodira is

restored. O

Ms Wratt(WW.L) is concerned that a directive to restore is unrealistic and does

not understand how it can be given felifect to in an urban setting. She
considers that it is wholly inappropriate for a resource consent application to
seek to Arestored an environment or
nor mal conditiond as outl i cuary iniam t he

urban environment. She questions to what moment in time is the objective
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intending to restore fish passag@drequests that provision should be made for

the maintenance of fish passage instead.

112. Mr Falloon (FFNZ) seeks that Objective O29 ordgts an objective for
indigenous fish andouraand i s amended to o6restored i

in partnership with | andowner so.

113. MrPercy( Ra n g retolimemds amending Objective 029 to read:

AYse—and—devel opméhe passpge ofviishdaalourafiso r t he

maintained and the passage of indigenous fish lemarais restored.

Response

114. Restoration of fish passage is not subjective. There either is or is not fish
passage in a given location; therefore | did not recommend amendtoents
Objective 029 tospecify what a restored state should look like, unlike my
recommendation for other biodiversity o

115. In response to Ms Whitney and Ms Wrats, stated in my S42A Report at
paragraph 201, the restoration ftsh andkourap a s s a g e manaded be 6
through Policy P35 which states that passage for indigenous fistk@una
shall be restored where this is appropriate to manage and protect indigenous
fish andkoura populations. Maintaining and restoring fish pagsawill be
achieved through neregulatory measures set out in Method M21: Fish
passage (initiated and/or supported by the Council), and also through any
mitigation or offsetting requirements required by a resource corgs&here is
noé bl ank e tn tréeutpainmithe eropesed Plan that requires restoration

of fish passage.

116. | agree wi tshggedacamdh@nent tgp @bgective O29 as thisis
consistent with the outcorrfecused wording of the other objectives.

"Such as my S42A Report r ec o mmehedxtentofoaturatwetladsie nd Obj e
maintained or increased and their conditionrisstored to a healthy functioning state as defined by
Tables 3.7 and 3@
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Recommendation
117. I recommend the folloimg amendments to Objective 029

Objective 029
Use-and-development providesfor-tlibe passage of fish an#loura is

maintaine¢ and the passage of indigenous fish lamgrais restored

2.6 Objective O30: Habitat trout
Background
118. Objective O30 isfiThe habitat of trout identified in Schedule | (trout habitat)

is maintained and improveal.

119. In my S42A Report at paragraph 220 | recommended thieatreference to
Schedule | inObjective O30 be amendéd refer to the sites being managed
rather than the schedylin line with the wording of other objectives in the
proposed Plan. In my opinion this was a minor error that can be made relying
on clause 16(2) of the First Schedule to the RMA. | recommended amending

Objective O30to read:fi T h e  h ateuttidantfiedanfSchedulet{trout

habitat) important trout fishery rivers and spawning watéssmaintainedor

andi mproved. 0O

Matters arising during the hearing and Response

120. Ms Whitney(SWDC/WDC)does not support add,jtion o
as it is unclear and open to interpret
trout fishery river and spawning wate&he supports the notified version of
Objective O30.

121. | do not consider there will be any confusion for plan users as to what
importanttrout fishery rivers and spawning waters Objective O30 is focused
onThe phrase O6i mportant trout fishery r|
of Schedule | and is a description of the types of sites that this schedule
includes. The policies, rules @rother methods that contribute to achieving
Objective O30 all refer to Schedule 1. Using the title of the schedule rather than
the schedule itself in Objective O30 m
consistent with other objectives in the proposed Pléwerefore | continue to
recommend the amendment set out at paragraph 220 in my S42A Report.
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122. Mr Fisher (Kaiwai wali Dairies) requests
maintained andmproved provided fob. Objective O30 gives effect to RPS
Policy 19 which requires that regional plans include policies, rules and /or
methods to maintain or enhance the amenity and recreational values of rivers
and | akes, gi visobligatierfs tndert RMAtstth).Counci | 6

Recommendation Objective O30
123. | continue torecommend the amendments set out in my S42A Report for
Objective O30 with no additional changes.

2.7 Objective 031 — Outstanding Waterbodies

Background

124. Obj ect i v ©uts@Bdihg water. bodies and their significant values are
protected d recommendedin my S42A Report that Objective O31 be
combined with Objective 025 and the other biodiversity objectives and
amended Oustamdiaganditer bddies and their significant values are
protectedand restorecd

125.  Alternatively, if the recommendation in tHf#&42A Report: Water quality to
combine the biodiversity objective into Objective O25 is not accepted, |

recommended the following change to Objective O31.:

AOut standing water bodi es and andeir

restored. Where the signifiohvalues relate to biodiversity, aquatic ecosystem

health and mahinga kai, restoration is to a healthy functioning state as defined
by Tables 3.4, 3.5, 3.6, 3.7 and 8.8.

Matters arising during the hearing
Add qualifiers

126. A number of submitters continue tequest the addition of qualifiers to
Objective O3.
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Including reference to Schedule A

127. Several submitters(Ms Whitney, andMs DewarfMr Kyle) request that
Objective O31lincludereference to Scheduke to makeit easier for plan users

to know what waterbodies the objective applies to.
Protecting the significant values

128. Mr Falloon (FFNZ) considers that Objective O31 should be amended to set an
objective for the significant values of outstanding waterbodies farditected
from inappropriate use and developmefrather than the outstanding

waterbodiesandtheir significant values)

Response
129. | have addressed all these concerns in my S42A Report: Wetlands and

Biodiversity in the parmgrapls set out below | do not cosider that the
submitters have raised amglditional points to respond to atiterefore | do

not recommend anfyurtherchangsto Objective O3.

a) Responsetadr est ored to what state?6 and

refer tolssue 2.2n the S42Aandin section 2.2above
b) Focus on significant valudsrefer to S42A pagrapls 227228
c) Reference to ScheduleiArefer to S42A paigraph230.
Minor error

130. | note that Schedule A Q@tstanding water bodies incluglé?auatahanui
Saltmarshwhich is within the CMA therefore Objective O31, Policy P39 and
recommended new Policy P39A all form part of the regional coastal plan
which should be indicated with a coastal i&##4. | note that these icons are
present on the relevant rules, but are missing on this objectiveotiogs and
therefore recommend that they be inserted. | consider that this is a minor error
that can be made relying on clause 16(2) of the First Schedule to the RMA.
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Recommendation Objective O31

131. As | no longer recommend combining the biodiversity ofdyes with
Objective 025, | recommend adoption of my alternative amendments to
Objective O31:

AOutstanding water bodies and their significant values are protectdd

restored. Where the significant values relate to biodiversity, aquatic ecosystem

healthand mahinga kai, restoration is to a healthy functioning state as defined
by Tables 3.4, 3.5, 3.6, 3.7 and 8.8.

132.  Add & to Objective 031, Policy P39, and Policy P39A

2.8 Objective O35 — Ecosystems and habitats with significant
indigenous biodiversity values

Background

133. Objective O35 is:fiEcosystems and habitats with significant indigenous
biodiversity values are protected and restorea | recommended i n
Report that Objective O35 be combined with Objective O25 and the other
biodiversity objectives, Wit no ot her <change. 0

134. Alternatively, if the recommendation in the S42A Report: Water quality to
combine the biodiversity objective into Objective O25 is not accepted, |

recommended the following change to Objective O35:

AEcosystems and dnaihdigeneus kiodiversity walussiaggn i f i ¢
protected and restored a healthy functioning state as defined by Tal3d,
3.5,3.6,3 and 3.8

135. Objective O35 derives from RPS Objective 16:

Indigenous ecosystems and habitats with significant biodiversityesaare

maintained and restored to a healthy functioning state.

Matters arising during the hearing
136. Mr Kyle andMs Dewar(WIAL) consider Objective O35 to be strongly worded
and directive with broad application to the entire region amdcombination

with associated policiesnposes a very restrictive reginmghey considethat
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it has the potential to unnecessarily constrain otherwise appropriate
development at the Airporhey seekamendment to refer to adverse effects

being avoided, remedied or mitigad . This relates to WIAL
regard to Schedule FR2beingit is unrealistic to protect and restore seabird

ecosystems around the coastal boundaries of the Wellington Airport.

Response

137.

I have addressed the r equdset?sd, artchuen da dar
guali fiers such aasd repetitioe ofethe &RIPA phoaper i at e 6
Aavoid, remedy or mitigateo in both my
reiteration of these requests during the hearing in this Right of Reply in section

2.2 above |l do not consider that the submitters have raised any additional

points to respond to and therefore | do not recommend any further changes to
Objective O35.

Recommendation Objective O35

138.

As | no longer recommend combining the biodiversity obyesti with
Objective 025, | recommend adoption of my alternative amendments to
Objective O35:

Ecosystems and habitats with significant indigenous biodiversity values are
protected and restored a healthy functioning state as defined by Tal3d,
3.5,3.63.7 and 3.8.

New Issue — Biodiversity Policies - Combination of Avoid
policies and non-complying activity status

Matters arising during the Hearing

139.

A number of submitters, including Mr Daysh (CentrePort and KiwiRail), Ms

Kelly (Kapiti CoastAirport Holdings Ltd), Mr Fuller (ecologist, NZTA), Mr

Edwards (NZTA), Ms Dewar (legal counsel, WIALand Ms Whitney

(Transpower) are concerned about the absolute nature of policies that use the
word fAavoido as the only policygtstool a
(e.qg. Policy P22, P33, P34, P39, P102). These submitters are concerned that the
combination of an avoid policy with a n@omplying rule does not provide a

6consenting pathwayoé for regionally sig
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Submi tt esubmissions e g al

140.

141.

142.

Legal counsel for WIAL, NZTA, and KCAHL are generally concerned that the

proposed Plands biodiversity policies a

therefore will have more weight in a pd§ihg Salmonworld, potentially
making it impossible for RSlaivities to proceed where they overlap with
significant ecological sites. They consider that the higinder statutory

direction does not require absolute avoidance.

Legal counsel f o rthe N[EvarA highar brder ¢cslogitah a t

0

provisionsar€iout comes basedo rather than pros

i mpose a strict Afavoi danced regi me
activities that may adversely impact on freshwater vialue They s ub mi
an RSI activity does not invoke these afie higher order freshwater
provisions, then a restrictive approach is not necessary to give effect to the
applicable higher order provisions for ecological protections and does not give
effect to the RPS provisions relating to infrastructure. In thpinion the
objectives and policies within the proposed Plan are more restrictive than what
is required to give effect to the applicable higher order planning documents
(NZCPS, NPSFM and RPS). Both legal counsel and Mr Edwards are
concerned that the propase Pl ané s policies wi ||

roadbl oc k dy sigrficant infeagtiuciunegtoviders.

Ms Anton (legal counsel, MOC) submits that caselaw supports the
amendments | have recommended to policies P22, P36, P41 and new Method
20A (notingthat Ms Cooper supports these amendments with some wording
alteration) to give effect to NZCPS Policy 11 and cautions againsingjl

them. She agrees with the Coubdciegal submissions othe recentRoyal

Forest and Bird Protection Smty Inc v. Bay bPlenty Reginal Councilcase

that:

1. the meaning of 6avoidbé is as d
onot all owo, or Oprevent t he
contextual;
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2. where there is tension between planning documents, or within
them, there is an oblaion to articulate and analyse those

tensions and to make a thorough attempt to reconcile those

tensions;

3. King Salmon does not allow for a proportionate or contextual
approach;

4. The persuasiveness of King Salmon is significant, as although

it has a relatively narrow ratio, it contains observations by

our highest court.

143. She adds, for context, that the RCEP (the proposed Plan being considered in
that case)contained both a policy that sought to unequivocally avoid adverse
effects on the values arattributes of areas with high indigenous biological
diversity (Policy N4) and other policies recognised that it might be appropriate
to grant consent for RSI to locate in those areas in some circumstances. The
Environment Court found that those provisiane pr esent ed a fipr onp
responseo which gave effect to those te
appeal the High Court found that the 0rfr
by the Environment Court was, I n effec
julgment approacho which the King Sal mon
High Court said:

Al The Environment Court] was suggesti:
of regionally significant infrastructure, seeking to locate in

Indigenous Biological Diversity ArsaA and that could have adverse

effects on such areas, should be assessed on a case by case basis,
having regard to all relevant factors.

King Sal mon, this approach was not av:

144. Ms Dewar (legal submissions, WL) al so refers to the Hi
in Royal Forest and Bird Protection Sety Inc v. Bay of Plenty Regial
Councilb u t considers that WI ALG6s requested
recognises the environmental bottom lines in the NZCPS as B@lstitl be

found to be inappropriate when assessed against Policy P41. WIAL seeks an
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amendment to Policy P40 t hatotecwvamdi |l d pr o
restord f or RSI . WI AL6s coast al boundari e
Schedule F2 and WIALsi concerned that the effect of Schedule F2c and
Pol i ci es Rvill Bsseatiallyg beRhatlany durther development beyond
the confines of the existing seawall will be inappropriate as it will most likely

not be possible to protect that habitat in dosu

Submittersd planning evidence

145. Mr Daysh (CentrePort and KiwiRail) is ¢
O6protectd in Policies PandpplicthBt®makeaP 4 0, P
case that can satisfy RMA s104D(1). Cen

to the Kaiwharawhara Stream Estuary. Mr Daysh is concerned that these
policies conflict with the beneficial use policies that support -paated
developnent andrequests that the biodiversity policies provide for the ability
to remedy, mitigate, or offset adverse effects.

146. Mr Edwards (planning evidence, NZTA) does not support aawomplying
activity status for RSI activities and considers a discretionatiyity status
more effective and efficient. He considers that large infrastructure projects
such as new roading projects are unlikely to pass the first limb of the RMA
s104D test (adverse effects are minor or less than minor) and that the
avoidance focusk policies of the proposed Plan mean that they will be
unlikely to pass the second limb of the RMA s104D test (not contrary to the
objectives and policies). Since roamplying activities must meet one of these
gateway tests in order to be granted resoumesent, Mr Edwards considers
that consenting RSI related activities will be challenging if not impossible
under the proposed Plan. He is particularly concerned with how a proposal will
be assessed against the complex policy framework and seeks a dp8tific
policy framework to provide clear direction. Mr Edwards supports in principle
my recommended amendments to Policy P32 and Policy P102 to include a
consenting pathway for RSI, although he seeks alternative wording for these
amendments. He considersttha Policy P102 contemplates reclamation being

undertaken for RSI, a more enabling activity status (i.e. discretionary) would

apply.
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147. KCAHL is concerned that the objective and policy framework for RSl is not as
directive as the objectives and policies tlagply to the protection and
avoidance of effects on certain aspects of the environment. Ms Kelly (legal
counsel, KCAHL) is concerned that in light of tkeng Salmondecision, the
directive policies will carry more weight and there is a risk of RSI d&svi
being unduly hindered. The Wharemaku Stream and all its tributaries are listed
as a scheduled site with significant
land, and KCAHL understands that this is based on a catchwigatapproach
to classification ather than orsite assessment. KCAHL seeks that the policy
framework has sufficient flexibility to allow appropriate developments when
the onthe-ground assessment shows that the ecological values are not as high
as has been as s ume dschbdulestahdethatpthem perme d
ambiguity about how objectives and policies are weighed when in conflict.

148. Ms Whitney (Transpower) is similarly concerned that the combination of a
nortcomplying activity status for new structures in Rule R110 coupled with
O ective 031 oOsignificant val ues
National Grid structures would not pass the RMA s104D gateway test.

Response

149, The term fiAvoi do is used in the bi

Table2: Biodiversity policiethatu s e t he term davoi do

Policy Il s 0OAvoi do unq
Policy P31(e) | avoid creating barriers to fish passage unqualified
Policy 314() avoid introduction of aquatic pest plants and unqualified

animals

Policy P32 (a)

avoiding significant adverse effects (on aquatic
ecosystem health and mahinga kai)

Qualified — avoid ‘significant
adverse effects’. Policy sets out a
cascade approach if avoidance is
not possible.

Policy P34 avoid creating new barriers to fish passage unqualified
Policy P39 avoid adverse effects on Schedule A sites and unqualified
significant values
Policy avoid adverse effects on a range of species and | unqualified
P39A(a): habitats in the CMA
PolicyRr22 avoid significant adverse effects on the Qualified — avoid ‘significant
P39A(b) ecosystem values of estuaries. adverse effects’
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Policy P41 avoid ecosystems and habitats with significant Qualified — avoid ‘in the first
indigenous biodiversity values instance’, avoid ‘more than minor
adverse effects’. Policy sets out a
cascade approach if avoidance is
not possible.
Policy P41A | avoid more than minor adverse effects on Qualified — avoid ‘more than minor

indigenous fish

adverse effects’ during spawning
and migration times

Policy P42(d)

avoid cumulative adverse effects on the values
of ecosystems and habitats with significant
indigenous biodiversity values

Qualified - ‘particular regard shall
be given to...avoid’ and ‘avoid
cumulative adverse effects’

150. The

1 Policies P31 and P34 which relate to avoiding the introduction of pest

application of

favoi

do is onl

y

abso

species and avoiding creating barriers to fish passage. In both cases, partial

avoidance is not possible (i.e. there either is, or is not, fish passage / pest

species either are, or amot, introduced). Avoidance in both cases is

supported by other legislation: Fish passage is required to be maintained

by the Freshwater Fisheries Regulations 1983 and the Biosecurity Act

1993 provides a legal basis for excluding pest plants and animals.

1 Policy P39 which relates to outstanding water bodies. These are the creme

de la creme of water bodies in the region and protection of their values is
required by the NPEM (Objective A2 and B4). Policy P39 is to achieve
Obj e ct ioutstanding Wated kities and their significant values are

protected .

1 Policy P39A(a), which relates to avoiding adverse effects on specified

species, habitats and ecosystems in the CMA. The list of specified species,

habitats and ecosystems is drawn directly from NZCPS ydliqa),

which requires the adverse effects of activities on these sites to be avoided

to protect indigenous biological diversity.

151.

In all other circumstances, the biodiversity policies do not require unqualified

avoidance. This means that, where the sitaoi listed in Schedule A and is not

one of the habitats listed in Policy P39A, RSI activities that require resource

consent as a necomplying activity can béi n ot

c o nthe mpra@posed t o0 O
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Pl ands objectives and pol i citgaionby f ol |
hierarchy in Policy P32 or Policy P41, planning works with a more than minor

effect outside of spawning and migration times in accordance with Policy

P41A, and thus meeting the RMA s104D(1)(b) gateway test. Note that if the

activity is reclamation Policies P102 (Topic: Beds of lakes and rivers) and

P145 (Topic: Activities in the CMA) al s

regionally significant infrastructure.

152. In circumstances where an activity (other than reclamation) requires resource
consentas a norcomplying activity and is within a Schedule A site or one of
the habitats listed in Policy P39A, | agree with submitters that approving
consent under RMA s104D will only be possible where adverse effects are
minor or less than minor. | considéat, gven the values of these water bodies
and/or the directives of the higher order documents, that this level of protection
is appropriate.

153. | di scuss the requests to add qualifie

wording of t he bibdivergtypaliciesfunderd avoi do

Policy P31 and P3# Issue 4.1
Policy P39i Issue 4.5
Policy P39AI Issue 3.2

154. The noncomplying activity rules that may be triggered in relation to sites with

significant biodiversity values are:

Rule R108: Activities in natat wetlands and significant natural wetlands
(Issue 7 of this report)

Rule R110: Activities in outstanding natural wetlands (Issue 7 of this report)

Rule R126: Placement of a dam in an outstanding water body (Topic: Beds of
lakes and rivers)

Rule R127: Rdamation of the beds of rivers or lakes (Topic: Beds of lakes
and rivers)

Rule R162: New structures, additions or alterations to structures inside sites of

significance (Topic: Management of the CMA)
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Rule R167: Seawalls inside sites of significance (Toplanagement of the
CMA)

Rule R195: Disturbance or damage inside sites of significance (Topic:
Activities in the CMA)

Rule R198: Motor vehicles inside sites of significance (Topic: Activities in the
CMA)

Rule R205: Destruction, damage or disturbance insitks of significance
(Topic: Activities in the CMA)

Rule R209: Deposition inside sites of significance (Topic: Activities in the
CMA)

Rule R212: Dumping of waste or other matter inside sites of significance
(Topic: Activities in the CMA)

Rule R215: Reclaation and drainage (Topic: Activities in the CMA)

155. Consideration of submissions regarding the appropriateness of a non
complying activity status for each of these rules is addressed within the

relevantS42ATopic Report.

Recommendation
156. For the reasons set out above, and supported by the legal submissions for

Hearing Stream 5 Right of Reply of Ms Anderson and Ms Rogers, | do not
recommend any change to the use of fAAVC

Plan nor the use of necomplyingactivity status.

Issue 3. Managing estuaries and harbours

3.1 Policy P22 (amended to be Policy 39A)

Background

157. In my S42A report(paragraphs 268 to 278, pages 85 to 89have
recommended that Policy PZ&commended new Policy P39Ag exterded
to provide for NZCPS Policy 1And moved to be located within Section 4.6,

Sites with significant valuedly recommended changegreas follows:
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Policy P22-39A: Ecosystem—values—of-estdaries Managing adverse

effects on aquatic ecosystems, habitats and species within the coastal

marine area

To manage the indigenous biodiversity values of aquatic ecosystems, use and

development within the coastal marine area shall:

a)

Avoid adverse effectsn:

indigenous taxa listed as threatened or at risk in the NZ Threat
classifcation system lists or as threatened by the IUCN;

indigenous ecosystems and vegetation types in the coastal
environment that are threatened or are naturally rare;

habitats of indigenous species where the species are at the limit
of their natural range, @re naturally rare;

areas in the coastal environment containing nationally
significant examples of indigenous community types;

areas set aside for full or partial protection of indigenous
biological diversity under other leqgislation.

Avoid Ssignificant adrerse effectsand avoid, minimise, and remedy

other adverse effects of activitien the ecosystem values of estuaries,

including their importance as habitat for indigenous plants, birds and

fish including diadromous species, and as nursery for impdiitmt
stocks; shall-be-avoided.

Matters arising during the hearing

158. Thefollowing planning experts presented evidence at the hearing supporting

my recommended changes:

1 Ms Kelly (FANZ) agrees with the recommended changes but considers
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Ms Cooper (MOC) considers that Policy P39A is consistent with the
outcome sought by the Ministéo give effect to NZCPS Policy 11.
However, Ms Cooper recommended two minor changes. Firstly, to amend
Method M20A torequire the plan change or variatiby 2019. Secondly,

to amendPolicy P41 to ensure that all species and habitats in the coastal

marine area as identified in the Schedules are subject to the protections
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afforded them by Policy 11 of the NZCPS. This anmeedt would involve
a reference to both Policy P40 sclauses (c) and (d) in Policy P41 so that
they are both managed under Policy P39(A).

1 Ms Anton (MOC) supports the amendments to Policies P22, P36 and P41
and new method M20A to ensure that the propd3ed gives effect to
NZCPS Policy 11Ms Aton stated that if the proposed Plan were to be
amended as requested by Ms Cooper it would gitextefo Policy 11 of
the NZCPS.Ms Aton also provided some commentary in regard to a
recent High Court decision thatrutinised Policy 11. This commentary is

summarised above paragraphl41of this report.

T Mr Percy( RangitUne oonsilWesthe amerdpms)to be
consistent with outcomes sought by Ral

1 Mr Anderson(Forest & Bird)considers that the new policy is necessary to
give effect to the NZCPS.

159. The following planning experts presented evidence at the hearing opposing my

recommended changes:

1 Mr Le Marguand raises concerabout repeatin@pigher order policy as a
means of giving effedto it, rather than providing contextualisationHe
considers thatad di ng Afavoi dancebo requirement
inappropriately constraira wide rangeof urban activities around the

Wellington Harbour

1 Ms Wratt notes that the NZCPS refers to the coastal environment not the
coastal marine area and this needs to be consistent. In this case the
references in Policy P39A (a)(i) and (iv) to coastal environmeutd be
deleted.In supplementary evidence Ms Wratt provided a comparison
between Polig 11 and the new Polic39A andconsiders thaincluding
proposedPolicy P22 in this new policy, does not fully reflect the variety of
environments addressed by NZCPdicy 11(b).
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T

Response

Mr Daysh (Centreporthotes that Policy P39A(a) reflects Policy 11(a) of
the NZCPSandiaccept s t hatsigaficantadverse dffactsc e

of

on the matter s |Hesstcerternadhat thei revigenlr t ant .

policy requires all adveeseffects to be avoided in Schedule F4 sites as
they would fall under Policy P39A(apA plan user would not be able to
use the remedy or mitigate tools which may otherwise be available to
them, let alone be able to offset any effedis.Daysh also is comrned

with Policy P39A(b)for two reasons. Firstly, the potential for debate over
what is determined to be a significant effect. Secondly, the use of the
phrase6 av oi d, mi ni mi se, and remedy?o
mi t i dJaDagsh seeks consiseynwith Policy 11 of the NZCPS. Mr
Daysh goes on to highlight the relevance of the amended Policy P39A to
CentrePort in regards thhe Kaiwharawhara Stream Estuafyyhere the
proposed Policy could make or break a proposal for otherwise
appropriate develoment in this area. The Policy should be flexible
enough to enable an applicant to make a case for approval under this
policy, particularly given an applicant will need to satisfy s104D(1)(b) of
the RMA if its proposal has more than minor adverse effeasoémer
more supportive policies in the PNRP are in confiict.

Mr Falloon (FFNZ) considers that Policy P39A should be amended to read
findigenous biodiversity values in wetlands and freshwater habitats, and in

the coastal marine area, shall be identified

Relationship between Policies P39M0and Policy P41

160. The amended Policy P39A works with Policy P40 and P41 to protect

significant indigenous biodiversity values in the coastal environment. Policy

P40 identifies ecosystems and habitats vsitinificant biodiversity values

Policy P41 sets outdirectionto protect these ecosystems and habitats, Policy

P39A gives effect to Policy 11 of the NZCPS andalause (apets a direction
to avoid adverse effects on a list of species, habitats os.arba listed items
in Policy P39A(a) overlapvith (but are potentidy different to) those listed in
Policy P40 and managed under Policy P41. Hetacgive effect to the NZCPS
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there is currently a need to have two separate policies. | note that this may
change in the future as more work is undertaken to identify areas/sites that
meet the criteria listed in Policy 11 of the NZCRS8. my s42A reportl
recommended amendipgragrapl® of Policy P41 to identify the link between
these policiesl continue to ecommend a change of this nature but recommend
amending the wordintp increase the clarity of the statement apdn further
considerationshow additional linkageso ecosystems and habitats listed in
Policy P40 that may meet the criteria of NZCPS Pdlity

161. | recommend the following wording for paragraph 2 of Policy P41:

If the ecosystem or habitat cannot be avoidexiept for those ecosystems and
habitatsdentified in Policy P4(b), (c) and(d) thatare identifiedandwhich are

managed by Policy P394)), the adverse effects of activities shall be managed

by:..

Policy direction

162. The amendments to Policy P22 (now Policy P39A) were intended to give effect
to the NZCPS. Policy P39A follows the general format of Policy 11 of the
NZCPS in respect of clauga) but then deviates in respect of cla(ige

163. In response to Mr Le Marquand, | understand his concern in respect of
repeating higher order policy. However, this does not negate the requirement
by the RMA (s67(3)(b)) to give effect to the NZCPS and misopinion that
the proposed Plan does not give effect to Policy 11 of the NZCPS. The Council
lacks the information to contextualise the conteftPolicy 11 for the
Wellington Region. In my S42A report (paragraph 559, page 159) |
recommended the inclusioof an additional method, Method M20A that
directs the Council to identify sites that meet the criteria set out in Policy 11 of
the NZCPS for inclusion in the Plan by plan change or variation.

164. I n response to Ms Wratt 6s fullyagdailectethen t hat
variety of environments addressed by Policy 11(b) of the NZCPS. This is
correct that Policy P39A(b) does deviate from the wording of PolicyThé&
proposed Plan is not required ifor e f thespolicyodirection of the NZCPS
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165.

166.

167.

but t e f fi @ic¥Il® mytopinion,tthe proposed Plan gives effect to
Policy P11(b) through a number of different policies, in particular PolR¥s
P32,P33, P34, P35, P39A, P40, P41 and RRilicy P31 manages effects on
indigenous biodiversity, aquatic esystem health and mahinga kai generally,
Policy P32 manages significant adverse effects on indigenous biodiversity,
aguatic ecosystem health and mahinga kai, Policies P40 and P41 protect sites
with significant indigenous biodiversity values and Policie8,AF334 and P35

all manage specific aspects of aquatic ecosystem hdaliote that my
recommended amendment to Policy P4lapply the exclusiomo this policy

only to those sites managed by Policy P39A(a) is imporwtt regardsto
providing approprie management to the variety of environments listed in
NZCPS Policy 11(b).

I n response to Ms Kel lsyhwul do mmdretr it
rather thandmanagé , I have reconsidered the
and recommend changes tardly and improve consistencyhese areshown

below in my recommendation for Policy P39A.

In response to the expert planning evidence (Mr Le Marquand and Mr Daysh)
guestioning the strength of the amended policis my opinion that the policy
direction set within Policy P39A is appropriate given the direction set in the
NZCPS and that the proposed Plan must give effect to the NZCPS.

In conclusionit is my opinionthat my recommendeaimendments are the most
effective and efficient approach to giving effé¢o Policy 11 of the NZCPS

with the information currently available

Avoid, minimise and remedy or avoid, remedy or mitigate?

168.

I n response to Mr Dayshbés concern r
mi ni mi s e atmsdphrasesmsedlty @rqvideonsistency with Policies
P32 and P41. I recommend one small
@ndb r a8 in some case adverse effects may be considéwedigh one or

more of these responses.
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Coastal environment or coastal marine aPea

169. In response taVis Wratb soncern that clause (a) (i) and (iv) refers to the
coastal environmentn my opinion this is appropriate. Policy P39A manages
use and development within the regional council jurisdiction, in this case, the
coastal marine area and it is withinhe r egi onal council 0s
consider all associated effeaif an activity, including effects from activities
that occur outside of the coastal marine ateghe regional council did not
consider these effects tleewould be no other considémm, as the use and

development would be occurring outside of district/city council jurisdiction.

Recommendation
170. I recommend the following amendments to Policy P22:

Policy P22-39A: Eeesystem—valaes—ef—esfeuanes M&H%bﬁﬁ%é#@l%e
effectson Indigenous biodiversity values agaus

and-species within the coastal marine area
To manageprotectthe indigenous biodiversityalues of aguatic ecosystems

habitats and speciasse and development within the coastal marine area shall

a) Avoid adverse effectsn:

i indigenous taxa listed as threatened or at risk in the NZ Threat
classification system lists or as threatened by #dEMN
International Union for Conservation of Nature and Natural

Resources

ii. indigenous ecosystems anekgetation types in the coastal
environment that are threatened or are naturally rare;

iil. habitats of indigenous species where the species are at the limit
of their natural range, or are naturally rare;

(2 areas in the coastal environment containing nationally
significant examples of indigenous community types;

V. areas set aside for full or partial protection of indigenous
biological diversity under other leqgislation.

b) Avoid Ssignificant adverse effectsand avoid, minimise,andor
remedy other adverse effectsatftivitieson the ecosystem values of
estuaries, including their importance as habitat for indigenous plants,
birds and fish including diadromous species, and as nursery for

important fish stocksshal-be-aveided.
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3.2 Policy P23 (amended to be Policy P38A)

Background

171. In my S42A report | have recommestt that Policy P23 be amendedd
moved to be located within Section 4.5, Aquatic ecosystem health and mahinga
kai (recommended new Policy P38A). My recommended changes as

follows:

Policy P23P38A: Restoring estuaries, harbours and other low energy
environments, in particular Te Awarua-o-Porirua Harbour, Wellington
Harbour (Port Nicholson) and Lake Wairarapa Moana

Activities that restore the health and function of estuaries and harbours to meet

the water quality, aguatic ecosystem health and mahinga kai objectives set out

in Tables 3.3 and 3.8 shall be encouraged and supported. In parfidhkr,

ecological health and significant values of Te AwantRRorirua Harbour,
Wellington Harbour (Port Nichebn) andiake WairarapaMoana will be
restoredbvertimeby:

€)) managing activitieserosionprone land, and riparian_margingo

reducesedimentation rates and pollutant inpuatsd

b . . land | rinari . . heir
catchmentsand

(eb) undertaking plantingand pest management programmes in harbour

and lake habitats and ecosystems.

Matters arising during the hearing
172.  The following peoplepresented evidence at the hearing on my recommended

changes:

1 Mr Daysh (CentrePort)seeks th t t he words Awher e

should be added to clause (c) mainly as he is concerned at potential
i mpacts on CentrePortds and Ki wi
assets which are located within Wellington Harbour (Port Nicholson)
and the KiwiRail tran line running north along the harbour edge
towards the Hutt Valley. Protection of those assets from coastal erosion
is of key importance to these submitters, but planting may not always
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be feasible or necessary. As such the submitters seek that the words

Awhere appropriateo should be added

1 Ms Cooper supports the recommended changes as they link restoration
back to the water quality, aquatic ecosystem health and mahinga kai
objectives of the proposed Plavir Anderson supports the changes, a
doesMr Percy who consides that the amendments are consistent with
outcomes sought by RangitUne.

1 Mr Falloon (FFNZ) suggestadding Lake Waitawaand estuaries
including the Hutt and Whareama to this poligyir Fallon also
suggests an additional cl ause Aunde

manage the effects of introduced spegies

Response

173. In response to Mr Dayshréiterate my opinion in my S42A report (paragraph
289, page 92) that there is no need to ddét phr ase Oéwhasr e appt
restoration is tailored to the values and needs of each site and the needs of asset
management will be addressed as part of the development of specific

restoration plans.

174. In response to Mr Falloon, there are a large numbestuaries and lakes in
the Wellington Region that would benefit from restorative action. The primary
means of improving the health and function of estuaries is by reducing the
amount of sediment and other contaminants discharged to estuaries from rivers
and in some cases urban stormwater and wastewater discharged directly to
estuaries. All of the policies and rules in the proposed Plan that contribute to
improving the quality of fresh and coastal waters will contribute to achieving

this objective.

175. Thewater bodies listed as priorities in P38A are the three largest water bodies
in the region, are under ecological pressure from sizable and/or highly
populated catchments, atttere is significansocial pressuréor these sites to
be maintained or restoréd good healthldentifying the measures required to

restore these water bodies and working to implement@dioated response
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will require significant Council resourcelSor these reasons, | do not consider
that any further water bodies should be adaedolicy P38A.

Minor changes

176.

Upon further consideration of Policy P38A recommendamending the main

body of the policy to align with the title and include refereto Tables 3.2
(natural wetlands),3.5 (lakes) and 3.7 (wetlands) as Wairarapa Moana
includes the lakes and associated wetlahalsmy opinion these are minor
changes that can be made relying on clause 16(2) of the First Schedule to the
RMA.

Recommendation

177.

| recommend the following amendments to Policy P23 (now P38A):

Policy P23P38A: Restoring estuaries, harbours and other low energy
environments, in_particular Te Awarua-o-Porirua Harbour, Wellington
Harbour (Port Nicholson) and Lake Wairarapa Moana

Activities that restore the health and function of estuaries and harbodrs

other low energy receiving environmente meet the water quality, aquatic

ecosystem health and mahinga kai objectives set out in TaBlgs3, 3.5, 3.7

and 3.8 shall be encouraged and supported. In partidtfeecological health

and significant values of &f Awaruao-Porirua Harbour, Wellington Harbour
(Port Nicholson) andake Wairarapavioanawill be restoredvertimeby:

€) managing activitieserosionprone land, and riparian _margino

reducesedimentation rates and pollutant inpatsd

b . . land | rinari . ) heir
catchments—and

(eb) undertaking planting and pest management programmes in harbour

and lake habitats and ecosystems.

3.3 Method M9 Wairarapa Moana

Background

178.

In my s42A report | recommended no changes &hdd M9.
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Matters arising during the hearing and response
179. Mr Falloon reiterates thEFNZ original submission in respect of amendments

sought for Method M9.This includes adding phrases around working in
partnership, and managing introduced aquatic species that impact on

indigenous biodiversity.

180. | agree with these principles and therefore recommend some minor

amendments to Method 9.

Recommendation
181. Amend Metha M9: Wairarapa Moana as follows:

Wellington Regional Counciill work in partnershipwith Kahungungu ki Wairarapa
andRangi t Une @ndWadrsand the gommunityo restore the ecological
values and improve the water quality Wairarapa Moana. Management activities

will include, but are not limited to

a) monitoring, including kaitiaki and landowner information and

monitoring and

b) protecting andestoring the habitats of indigenous plants and animals,
and
C) managing pest plants and animalsd intoduced aguatic species that

impact on indigenous biodiversignd

d) incorporating ecological, cultural and economic values into flood

protection practices

Issue 4. Managing biodiversity, aquatic ecosystem health and

mahinga kai

4.1 Combined Policies P31, P34, P35, P36 and P105 Aquatic
ecosystem health and mahinga kai

Background
182. In my Section 42A repottrecommend two main changesRolicy P31

) to replace minimise with fAmaintain an
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183.

(i) to incorporate relevant clauses from Policieg¢,F335,P36andP105to
provide a clear and comprehensiieamework of attributes that are
critical to aquatic ecosystem health and mahikgiaand against which

the adverse effects of use and development can be assessed
andconsequentially delete Policies P34, P35% BR3d P105
My amended Policy P31 reads as follows:

Policy P31: Aquatic ecosystem health and mahinga kai [civndia ]

Biodiversity, Aaquatic ecosystem health and mahinga kai shall be
maintained or restorelly managingthe effects ofuse and development on
physical, chemical and biological processes to:

Hydrology

€)) minimise—adverse—effects—omaintain _or restorenatural flow

characteristics and hydrodynamic processes, and the natural pattern

and range of water level fluctuations in msge lakes and natural

wetlands, and

Water quality

(b) maintain or improve water quality to meet the objectives in Tables
3.4, 3.5, 3.6, 3.7 and 3.8 of Objective 025, and

Aquatic habitat diversity and quality

{bc—minimise—adverse—effects—omaintain _or restore aquatic habitat

diversity and quality, including the form, frequency and pattern of

pools, runs, and riffles in rivers, and the natural form of rivers, lakes,

natural wetlands anithe coastahabitatsmarine areaand

Critical habitat for indigenous aguatic species and indigenous birds

(ed) minimise—adverse—effects—omaintain _or restorehabitats that are

important to the life cycle and survival of indigenous aquatic species

and the habitats of indigenous birds in theastal marine area,
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natural wetlands and the beds of lakes and rivers and their margins

that are used for breeding, roosting, feeding, and migradiuch

Critical life cycle periods

(de) minimise adverse effectsincluding the disturbance of the bed or

banks of a river or lakeat times which will most affect the breeding,

spawning, and dispersal or migration of aquatic speiielsiding fish
andkoura and indigenous bird species that are dependent on aquatic
habitat and

Fish passage

(ef) avoid creating barrierto the migration or movement afidigenous

aguatic speciesand trout, except where this is required for the

protection of indigenous fish akidurapopulationsand

(9) restore the connections between fragmented aquatic habitats
including the passage of indigenous fish &ulira where this is

appropriate for the management and protection of indigenous aquatic

speciesand

Riparian habitats

(fh) minimise-adverse—effeets-anaintain or restoreiparian habitatane
restore them whengracticable and

Pests

(gi) avoid the introduction, and restrict the spread, of aquatic pest plants

and animals.

Matters arising during the hearing
184. Thefollowing planning experts fasubmitterssupportthese amendments

1 Ms Foster (although Meridian did not submit on P31) when questioned
by the Panebn the value of this policy, answerétat she considers
that the ter ms [rovae nmoteadefol gusdandeanr e st or e
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the term Amini miseo lualyddentifying veryt he p ol
specific attributesthat contribute to aquatic ecosystem health and

biodiversity.

1 Mr Wilson (Fish and Gamdargely support¢she amended Policy P33
but is concerned wittclause(f) of the amended Policy P33 as fish
passage is manad under a separate regime under the Conservation
Act 1987 and Freshwater Fisheries Regulations 1983 by the
Department of Conservation Mr Wilson considersPolicy P33 as
written could assume that the Council has sole authority to decide on
fish passage. MWilson recommends inserting a footnote to clarify the
matter as foll ows; Airel evant per mi
Department of Conservation and Wellington Fish and Game Council is

required on species interaction and

f Mr Percy (Randi Unseyypports replacing the wor
O0mai nt ai n a mahsiderghsttitgoes & sigaifitaht way to
resovingRangi t Uneds key cWmPereyrdoesmotet h t he
his previous concerns that restore should not be used only Wieeee

is a desired state referred to.

T MsPascal WCC)supports use ofofimatntansi da
that there should be some acknowledgement within the relevant policies
(either Policy P33, Policy P41 or a new policg} through a method
that makes it cleathat Schedule F2c is not necessarily complete and
that a review of the list will occur every 5 years in consultation with
WCC and others.

185.  Thefollowing planning experts fosubmittersoppose thesehange:

1 Ms Kelly (FANZ) prefers use of Ami ni mi
reference to maintain or restore does not provide for any change or loss,

and this could essentially limit the types of activities that could occur.

1 Mr Kyle (Wellington International Airport) considetsh at ft he ef f e

the policy is very broadéis it at a
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l evel 0. Mr Ky Iwih regaads ® ¢he direcbve argguages

used in the revised policy and considers there to be a threat to
Awort hwhi | e achievego@atandsescondmit adpirations. Mr

Kyle uses Policy P31(c) as an exampiehis opinion this signals that

the coastal marine area cannot be used at all unless its natural form is
maintained or restored. Mr Kyle is of the view that Policy P31 Ishou

Ai denti fy a range of appropriate cor
the decision making process, rather than prescribing specific

outcomeso. Mr Kyle suggests an amend

fiManage the effects of use and development in order tataraiand
where appropriate restore biodiversity values, aquatic ecosystem health
and mahinga kai resources. In doing so have regard to the effects of use

and development on the following matters:

(@) natural flow characteristics and hydrodynamic proesssand the
natural pattern and range of water level fluctuations in rivers,

lakes and natural wetlands;
(b) water quality;

(c) aquatic habitat diversity and quality, including the form, frequency
and pattern of pools, runs and riffles in rivers, ahd hatural form

of rivers, lakes, natural wetlands and the coastal marine area;

(d) habitats that are important to the life cycle and survival of
indigenous aquatic species and the habitats of indigenous birds in
the coastal marine area, wetland and bedidakes and rivers and

their margins used for breeding, roosting, feeding and migration;

(e) breeding, spawning and dispersal or migration of aquatic species,
including fish andkoura and indigenous birds;

® migration and movement of indigenousiatic species and trout;

(g) riparian habitats;
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(h)

avoiding the introduction, and restrict the spread of aquatic pest

plants and animals 0

Mr Anderson (lerest & Bird) supports replacing references to

Omini mised with to O6émaintai nheand r e

reference to Omi ni mi sebd i n relati on
Ander son considers it would be mor e
ormitigd ed i n amended cl ause (e) as thert

effects on critical life cycle periods should be avoided, especially in the
coastal environment in order to meet NZCPS Policy 11. Mr Anderson
would prefer that Policies P34 and P35 were retaimddle deleting
areas of duplication, as hercsiders these to be stronger ttsand

alone policies.

Mr Anderson(Forest& Bird) does not considethere is duplication
with respect to Policy P36 as these relate to matters of national
importance under s6), He requests that this policy be retained, with
minimise replaced with protected and a reference to NZCPS Policy 11
included.

Mr Daysh (CentrePort)supplied supplementary evideneehere he

offered his opinion on my s42A report recommendations. Mr Daysh

largely agreed with the recommended changes in respect of the

repl acement of Omi ni mi se adverse ef/
except for the wording of clauses (e), (f) and (g). For clause (e) Mr

Daysh continues to recommenmeplacenent o f the iwomd s é6
with davoid, remedy and mitigated. F
6avoi dd but seeks the addition of Oow
been discountedd. For clause (g) Mr
6and i s t e c headdedtd theyendfofethee sententee 6

Ms Whitney(MDC and SWDC)does not have issue with replacement
of the word dminimised with dmaintai
how O6restored wildl be interpreted an

concernedfor example that Henley Lake, which is marade lake
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created on the site of original wetlands, could be required to be

0restoredd back to its original <cond

1 Ms Wratt (Wellington Water Ltd)considers that a number of the
recommende amendments to Policy P31 go beyond what is required
by RPS Policy 18, anduggestsalternatives, as well ageletng the
term restore She also considers that Policy P105 is very specific to
trout and should be retainedth amendments to delete clausg é&nd
amend clause (djo provide for situations where it is necessary to
protect indigenous fish from predation by troiso that amalgamating
Policy P36 results in a policy that has lost its fooydrying to address

too manymatters.

1 Mr Falloon (FFNZ)does not support the omnibus Policy P31 he
considers the net result to be increasingly lengthy and confusing. FFNZ
suggests ratructuring the policies in three parts; restoration,
maintenance and researdr Falloon is of the opinion #t the word
mi ni mise in Policy P31 should be r

mi tigateo.
186. There were also a number of comments from planning experts on the
individual clauses of my amended Policy P31. These are as follows:

1 Ms Wratt questions addition oftheten 6 bi odi ver si.t yd to

1 Mr Fisher (Kaiwaiwai Dairies) iuests that amended Policy P31(e

refers only to indigenous species.

1 Ms Wratt requests that clause @ qualified to recognise that there
may be circumstances where some interruption it fpassage is
appropriate and, as noted by the MinisterGainservationthat there
may be some particular circumstances where it may be appropriate to

create barriers in order to protect indigenous fishkamulapopulations

1 Mr Andersonsuggestsa further change talause (e)f the amended

Policy P31t o remove Ominimisebd and repl ac
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mitigated as there may be situations
those areas in Policy 11 of the NZCPS

1 Ms Petrove supports new clauggsand(g).

1 Ms Whooley (First Gasgonsiderdhat the policy would benefit from a
subclause which acknowledges that there may be functional and
operational requirements associated with the use and development of

resources, and t heedyquoarl infiiteirg attoe 60.av o

1 Mr Wilson also request amendmenttioé trout spawningperiod1l May
to 1 September

T Mr Wil son requests insertion of a f
permission and advice from the Department of Conservation and
Wellington Fish andsame Council is required on species interaction

and fish passage iIissueso.

1 Mr Falloon (FFNZ) reiterates the Federated Farmers original
submissionconsiders that Policy P35 should be amended to indicate
that restoration of passage will be achieved in pastier with
|l andowners and the community and th
replaced with 0i dVe Ratloorfalse suggests that pr i o1
Policy P36 should set a policy direction to avoid, remedy or mitigate

adverse effects.

Response
Policydirection-6 mi ni mi sed with Omaintain and restorl

187. In response tahe planning experts (Ms Kelly ardr Kyle) that have raised
concerns that 0 maitmongand allows fodno changet or e d i s

188. | reiterate my opiniorin my s42A report (paragraphs 316 to 318, page 100)
t hat 60 mi n i tnprogide @ertadnty &s to theoextent to which adverse
effects wild.l be minimised. Il n regards t
allow for no change, this is not the interitRolicy P31.As amendedolicy

P31 clauses (a), (b), (c), (d) and (h) se&k maintain or restoreertain
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attributes of ecosystem health. Therdings of these clauses antended to
maintain or restore the critical elements of these attributieiést dlowing for

some clnge in respect of the waterbody or coastal marine Rogaexample,
clause (a) seeks to maintain or restore the characteristics of flow and the
natural pattern and range of water level fluctuationeot necessarily the
existing flow and its variation | have considered each clause aath
comfortable that the wordings of the clauses are consistent with the intention of

the policy

189. I note that Mr Kyle and Mr Daysh suggest amended wording in response to my
S42A report changetn regardt o Mr Kyl eb6s suggested am
consider that it provides sufficieqolicy guidance to plan users as to the

expectations of what is requitéo determine a resource consent application.

190. I'n response to Ms Wratt 0sondtherdreetioms t hat
set in Policy 18 of the RPShe RPS sets a direction to safeguard aquatic
ecosystem health in surface water bodies (Policy 12) and maintain or enhance
aguatic ecosystem health in the coastal marine area (Poliapby with other
policy direcionsuch as Policy 18 that is entit]l
of water bodiesdo and requires regional
methods to promote or discourage ariety of different management
approachdactivities In my opinion Policy P31 is appropriate and gives effect

to the policy direction set by the higher order planning documents.

Use of the word o6restorebd

191. In response to Ms Whitney, Polnotey P31
that throughhe use of the word déordé there is
opinion Policy P31doesnot require the restoration of Henley Lake back to its

original condition.

Critical life cycle periods clause (e)

192. | have reconsidered clause (e) amdadditionto the changeset out below, |

recommend a minor redrafting to clarify the intent of the policy.
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193. In response tahe suggesbns of Mr Daysh andMr Andersa to replace the

word O miintimi caewoiwd, remedy or mitigateo:

194. | note that there is an overlagtiveenPoliciesP22 (now P39A)P33 (now
P41A) P41 and P31(e).Policy P39A provides direction to avoid adverse
effects on certain threatened or at risk indigenous fRabcy P41A provides
direction for indigenous fish species within Schedules F1 ordating known
spawning and migration times. Policy P31(e) provides policy guidance for all
aguatic species during critical life cycle periods.have reconsidered the
direction set by Policy P31(e) and | recommend amending clause (e) to set a
policy directon of 6avoi d, mini mise or remedyo
direction set in other related policies. The term minimise is then linked to
Policy P4 which states that mi ni mi se i
adverse effects of the activity, to avdithes of the year when adverse effects
may be more severe, or times when receiving environments are more sensitive
to adverse effects.o If the panel i's of
with a definition of minimise | recommend amending cia@s)as followsto

incorporatethe relevant direction set Policy P4(c).

avoid, minimise or remedyminimise adverse effecton aquatic species
including fish and koura, and indigenous bird speciegslyding—the

«e. at times which will most

affect the breeding, spawning, and dispersal or migratiorihote aguatic

Specles, -5--—-=-E--=-é—---=—=-=-$—~—%-=--=—=-9-5—-5-%--é-‘—5-%-:-—E--—E—-%-‘—.—-‘——-ﬂ-r are

effects of the activityp avoid times of the year when adverse effects may be

more severeand

195. Mr Fisher requests that amended Policy P31(e) refer only to indigenous
speciesPolicy P31(e) also applige introduced species, such as trout. Pdicie
P39A and P41A provided additional direction for certain indigenous aquatic

species.

196. For the above reasons, | recommend no additional amendments to clause (e).
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Fish Passagé clausegf) and (g)

197. In respect of the incorporation Bblides P34 and P3% have reconsidered my
recommendation and now recommend retaining these policies as separate
policies and deleting clauses (f) and (g) of amended Policy P31. This is
primarily due to the fact that Policies P34 and P35 set a clear policy direction
thatsis separately to the overall Omai nt ai 1
P31.

198. In response to the amendments suggested by Mr Daysh and Ms Wratt, |
reiterate my opinion in my s42A report (paragraphs 358, page 111) that
providing for fish passage giveHfext to Policy 18(i) of the RPS and should be

stanfardb good practice6 for devel opments

199. | continue to recommend the change proposed in my s42A report (paragraph
359 to 360, page 111 to D1 provide for the creation of barriers required for
the proteabn of indigenous fish ankiourapopulations. | therefore recommend

this change to be incorporated into the reinstated Policy P34.
Birds

200. Inrespect of the incorporation of Policy P36 (birds) into Policy, P8hntinue
to recommend the combination of theése policies. The policydirection of
these policies is relativelgimilar and birds are one elemeaithin a wider
aguatic ecosystem. For these reasons, it is my opinionstitasieffective and

efficientto manage birds as part of the wider aquatmsgstem under a single

policy.

201. Mr Anderson (lBrest& Bird) does not consider that there is duplication with
respect to Policy P36 as these relate to matters of national importance under
s6(a). He requests ah this policy be retainedminimise replaced with
protectedand a reference to NZCPS Policy 11 included.

202. I n response t o Mrhatkhe gblecy directiod of Poticyg RB6ie n t
should be strengthened asralates to s6 of the RMAPolicy P36 does not
relate to s6 of the RMASignificant habitats of indigenous birds are managed
primarily under Policies P40, P41 and P42. Birds in general are managed under
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Policy P36 which | recommend be combined with Policy P31. For this reason,
| recommend no additional changes to the policgation currently set within
Policy P36.

203. | have responded tdMs Pascal |l 6s ( WCC) request f o
updated every 5 yeamnder Issu®.2, Schedule F2paragraph475.

Trout

204.  With respectto the incorporationof Policy P105(trout) into Policy P31 |
reiterate myopinion in my s42A report (paragraphs 324 and 325, pages 101
and 102) that the attributes listed in Policy P105 are the sarheszsdet out in
Policy P31.

206. I n response to Mr Wilsonbs suggestion o
of the role of the Department of Conservation in respect of fish pasBage
Department of Conservation under the Freshwater Fisheries Regulations 1983
has responsibilities in respect of fish passdgerrent practice is to inform
consent holders of their responsibilities in respect of the Department of
Conservationin the Rght of Reply report for Beds of lakes and rivetsale
recommendd adding a note of this nature to the general permitted activity

conditiors in response to similar evidence presented.
Additional clause

206. In response tdMs Whooley) suggestion that thpolicy would benefit from a
clauseacknowledging thdunctional and operatiohaequirements associated
with certainuse and developmerit is my opinion that an additi@hclause is
not necessary or appropriaas this is already provided by policies P12 and
P13 Policy P31 sets a policy direction for indigenous biodiversity, aquatic
ecosystem health and mahinga t@iachieve the objectives of the proposed

Plan.

Recommendation
207.  In summaryl recommend the following changes:

) DeletePolicy P31(f) and (g)
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(i) Reirstate Policies P34 and B3but amend as per the

recommendation in the s42A repdor Policy P31 (f) and
(9).

Policy P31: Aquatic ecosystem health and mahinga kai [civndna ]

Biodiversity, Aaquatic ecosystem healthand mahinga kai shall be
maintained or restorelly managingthe effects ofuse and development on
physical, chemical and biological processes to:

Hydrology

(@) minimise—adverse—effects—omaintain _or restorenatural flow
characteristics and hydrodynamic processes, and the natural pattern

and range of water level fluctuations in rivers, lakes and natural

wetlands, and

Water quality

(b) maintain_or improve water quality to meet the objectives in Tables
3.4,3.5, 3%, 3.7 and 3.8 of Objective 025, and

Aquatic habitat diversity and quality

bc—minimise—adverse—effects—omaintain _or restoreaquatic habitat

diversity and quality, including the form, frequency and pattern of

pools, runs, and riffles in rivers, andethatural form of rivers, lakes,

natural wetlands anithe coastahabitatsmarine arepand

(d) restore the connections between fragmented aquatic habitdts

Critical habitat for indigenous aquatic species and indigenous birds

(ede)  minimise—adverse—effects—omaintain _or restorehabitats that are

important to the life cycle and survival of indigenous aquatic species

and the habitats of indigenous birds in the coastal marine area,

natural wetlands and the beds of lakes and rivers dhéir margins

that are used for breeding, roosting, feeding, and miqgradiuh
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Critical life cycle periods

(clef)

avoid, minimise or remedyminimise adverse effecton aquatic

species including fish and koura and indigenous bird species

times which will most affect the breeding, spawning, and dispersal or

migration of those agquatic species ashuding—fish—andkeurg—and

including timing the activityor the adverse effects of the activity,

avoid times of the year when adverse effects may be more sandre

Fish-passage

Riparian habitats

(Fha)

Pests

(gth)

minimise-adverse—effects-anaintain or restoreiparian habitatsnd
restore them where practicapénd

avoid the introduction, and restrict the spreafl,aquatic pest plants

and animals.

Policy P34: Fish passage

The construction or creation of new barriers to the passageligénous

aguatic—species—inclydirfigh and koura species shall be avoideskcept

where this is required for the protection of indigenous fish &kodra

opulations
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Policy P35: Restoring fish passage

The passage of indigenous fish akoura shall be restored where this is
appropriate for the management and protection of indigerfish andkoura

populations.

4.2 Policy P33: Protecting indigenous fish habitat
Background
208. In my Section 42A recommended the following changes to Policy P33:

209. Focus the policy on avoiding more than minor adverse effects on indigenous
fish species ideifted in Schedule F1 or F1b during knovapawning and
migration periods.

210. RelocatePolicy P33 to sit after Policy P41within Section 4.6.2 s with

significant indigenous biodiversity values
211. My amended Policy P33 reads as follows:

Policy P33 P41A: Pretecting Effects on the spawning and migration of
indigenous fish species habitat

Avoid Fremore than minor adverse effects of activitiestemindigenous fish

species known to be present in any water body identified in Schedule F1
(rivers/lakes) as hatiat for indigenous fish speciesd or Schedule Flb

(inanga spawning habitatgarticularhyat-therelevamuring knownspawning
and migration times identified in Schedule Fla (fish spawning/migratizn)

those-species;-shdlb-aveidedThese activitiesnayinclude the following:

a) discharges of contaminants, including sediment, and

b) disturbance of the bed or banks that would significantly affect

spawning habitat at peak times of the year, and

C) damming, diversion or taking of water which lead significant loss
of flow or which makes the river impassable to migrating indigenous
fish.
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Matters arising during the hearing
212. The following people presented evidence at the hearing supporting my

recommended changes:

1 Ms Foster agrees with threasoniig and recommendation to revise and
shift Policy P33 to follow Policy P41 and notes that Meridian has no

opposition to the proposed amendments.

1 Ms Cooper (MOC) supports the proposed redrafting to place the
reqguirement to Oavoi dhéstartofrthe potichk an mi n
and considers thigddresses the confusion between the overall direction
to 6avoidd more than minor effects
p ol i subclduses. However, she considers that confusion remains
between theoverall diect i on to déavoidd more th
effects and the refererlauwesibpandsi gni f
(c) of Policy P33. These sublauses reference activities that would, in
the policyds own words, 0si gmdi ficant
6l ead to significant | oss of flowd (
the policy and the potential effects specifically considered within the
policy to be inconsistent and has recommended the following
amendments to P33 to eliminate the potenfial confusion when

interpreting the policy
a) discharges of contaminants, including sediment, and

b) disturbance of the bed or banks that wasighificantlyaffect spawning

habitat at peak times of the year, and

c) damming, diversion or taking of watehich leads tasighificantloss of

flow or which makes the river impassable to migrating indigenous fish.

When making decisions on resource consent applications, decision makers

shall ensure that riparian vegetation and inanga spawning habitat is intact

for a minimum of two months prior to the peak inanga spawning period

(which is set out in Schedule Fla)
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1 Mr Falloon reiterated th&FNZ original submission in respect of the
amendments suggested to Policy P33. The amendmentsstedu
involve replacing thevordor el evant 6 with the word

the policy direction to O6avoid, reme

f Mr Percy( Ra n g iseeKs that)(c) be amended to not refer only to
damming and diversion which leads to significant loss of flow or that
results in aiver being impassable but to instead refer to any reduction
in flow or reduction in natural flow variability that is necessary for the

migration or spawning of indigenous fish.

(c) damming, diversion or taking of water which leadsignificantloss

of the flows and natural flow variability necessary to support spawning

anderwhich-makes-theriverimpassablangrating indigenous fish.

213. The following planning experts presented evidence at the hearing opposing my

recommended changes:

1 Mr Daysh seeks tomraend Plicy P33t o add Ar eneeddy Hoirs mi t
opinionishon the face of i1it, avoiding adyv
the sensible approacho but he is con
use of the word favoi do amanagihge onl vy
adverse effects.

1 Ms Kelly (FANZ) considers that Policy 33 should be deleted as she
guestions why Policy P33 seeks to specifically manage effects on
indigenous fish species, especially given the other policies managing
effects on aquatiecosystem health (Policy P32) and Policies 40 and 41
that seek to protect and restore significant indigenous ecosystems.
Surely, the fish will be protected due to the protection of their habitat,

and there is no equivalent policy for indigenous birds jofiles.

1 Ms Wratt is concerned that this policy wilsignificantly constrain
WWL activities that are fundamental to the health and safety of people
and communities. For exampleJagse (c) would not allow the

temporary damming and diversion of river flow ialn is requiredfor
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the installation of pes crossing beneath a stream and thereby creating
aconflict between this policy and RPS Objective 10 and RPS Policies 7
and 8.She suggests a numberroinor changesncluding inserting the

wording O6maern é& otrty@dn tr a

1 MsPascalWCC)does not support Tuteitherof t he

needs to be specific dne listremovael.

Response

214.  Policy P33 (now Policy P41A) sets a specific policy directionirfidigenous
fish specieknown to be present in any water body identifie®amedule Fbr
ScheduleF1b during the known spawning and migration times identified in
Schedule Fla.

215. In response tdVis Kelly (FANZ), | reiterate my opinion in my s42A report
(paragraph 348, page 109hat Policy P33 should remaims it provides
specific policy direction in respect of managing the effects on spawning and
migraion of indigenous fish specieshave recommended moviplicy P33
to st alongside Policies P40 and P41 that provide morergépolicy direction

for managing effects in Schedule F sites.

216. In response to Mr Dayslin my opinion repeatingthe RMAav oi @ly, r em
mi t i doeg netdrovide any additiahguidance to decision maketsnote
that the Avoid inPolicy P33 isnot absb u't e, as mord thah minoevoi d A
adverse effects Policy P41lis one way that an activity can be managed to

achieve this.

217. In regards tdMr Percy,Ms Pascallnd Ms Wratt/| reiterate my comments i
my s42A report (pagraph350 that the second part of the policy is intended
to provide guidance to plan useskpotential activities thamay cause more
than minor adverse effects on indigenous fish spedresrespect of Ms
Paga |l | 6 s evi dwgnemramendationetd iaciudeh en world &6 may 6 .
respect of Ms Wrattds evidence the poli
adverse effectsd not awaausdsintmgepinianct i vi t i
the policy does not conflict with the direction set within the RPS. Iporese

to Ms Wrattds request to specifically i
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transitory effects are includein the definition of effect and do not require

specific mention.

218. | agree with Ms Cooper that dbklauser ef er en
(b) and (c) may create confusion amgcommend deleting the word
6signi fi c-alaused (b)famdgcm s u b

219. | note thatthe additional text requested by Ms Coop#s alongsideher
suggested amendmentsstections 5.5.2 and 5.5.4e@eral condions- Beds of
lakes and rivers and/etlands to extend thi@me periodlimiting works during
the inanga spawning periodl. have recommenddaccepti ng Ms Coory
suggested amendments togbeonditions meaning that any disturbance to the
habitat within the two months prior to the peak inanga spawning periods will
require resource conserso that any associated adverse effects can be
addressedror this reason, | do not consider that it isessary to add this text
to Policy P41A.

Recommendation
220. I recommend the following amendments to Policy P41A:

Policy P33 P41A: Pretecting Effects on the spawning and migration of
indigenous fish species habitat

Avoid Fremore than minor adverse effects ofiaties onthe indigenous fish

species known to be present in any water body identified in Schedule F1
(rivers/lakes) as habitat for indigenous fish speewesl or Schedule Flb

(inanga spawning habitatgarticularhyat-therelevamuring knownspawning
and migration times identified in Schedule Fla (fish spawning/migratizn)

these-species;-shdle-aveidedThese activitiesnayinclude the following:

d) discharges of contaminants, including sediment, and

e) disturbance of the bed or banks that wdowlgnificantly affect

spawning habitat at peak times of the year, and
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f) damming, diversion or taking of water which leadsitgrificantloss
of flow or which makes the river impassable to migrating indigenous
fish.

4.3 Policy P37 Restoring wetlands
Background
221. Inmy S42A report | have recommended the following changes to Policy P37:

Policy P37: Values of wetlands
Activities in and adjacent toatural wetlands shall be managed to maintain

and, where appropriate, resttheir values including:

(@) as habitat for indigenous flora and fauna, and
(b) for their significance to mana whenua, and
(c) for their role in the hydrological cycle including flood protection, and

(d) for nutrient attenuation argkdiment trappingand

(e) as a fisheries resource, and
()  recreationand

(q) for education and scientific research

Matters arising during the hearing and response

222. Mr Percy requests thath e c | aus e 6 mRolicy P33 beeplaced | ue s 0
with o6avoid, r eeme @ y.fl eeieiate dnygraspwee inandyv e r s
S42A report (pagraph388) thatthe primary policieshat managéhe adverse
effects ofactivities in natural wetlands are Policies P40 to,Rv8ch manage
adverse effects through a mitigation hierardlsee novalue in the amendment

requested.

223.  Mr Falloon (FFNZ) considers that Policy P37 shoulccbmbined with Policy
P38 and consequentially deletddnote that the Federated Farmers original
submission only sought amendment of Policy P37 rather than deleticnes

P37 and P38 manage different aspects of wetland management and it is not

PAGE 80 OF 158



224.

Section 42A Report Wetlands and biodiversity

effective or efficient to combine them. Additionally, there is no scope to delete
Policy P37.

| note that Objective 028 seeks to restore the condition of wetlamgdseas
Policy P37 recognises that there are a number of different values associated
with natural wetlands anthat activities shall be managetb maintain and
where appropriataestore these values. In my opinidhe effect of activities

in the firstinstance is on wetland condition, which subsequently affects values.

| consider that a minor change add the term wetland conditiorelying on
clause 16(2) of the First Schedule to the RM#quld be appropriatefor
consistency and clarity

Recommendation

225.

| recommend the following amendments to PoRS/.

Policy P37: Values of wetlands
Activities in and adjacent toatural wetlands shall be managed to maintain

and, where appropriate, restoneir condition ancheirvalues including:

(&) as habitat for indigenous flora and fauna, and
(b) for their significance to mana whenua, and
(c) for their role in the hydrological cycle including flood protection, and

(d) for nutrient attenuation argkdiment trappingand

(e) as afisheries resoce, and
()  recreationand

(q) for education and scientific research

Note

The adverse effectsf @ctivities on the significantndigenous biodiversity

values ofhatural wetlands aremanaged under Policies P40 to P42.
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4.4 Policy P38: Restoration of wetlands

Background
226. In my S42A report | have recommended the following changes to Policy P38:

Policy P38: Restoration of wetlands
The restoration of natural wetlands and the construction of artificial

wetlandsto meet the water quality, aguatic ecosystemalth and mahinga kai

objectives set out in Tables 3.7 and ¥Bprovidehabitat for indigenous flora

and fauna, and to carigut the physical and ecological functionsnatural

wetlands, shall be encouragexhd supported

Matters arising during the hearing and response

227.  Mr Wilson (Fish and Game) requesiie addition of a suizlause to Policy P38
tocrossr ef erence to wetl and fival theeglidsi st ed |
in Policy P37 the water quality, aquatic ecosystem health, and mahinga kai

objectives . . 0

228. In my opinion if a wetland is restored to meet the aquatic ecosystem health,
and mahinga kai objectives then it will be in a healthy functioning state, which
will then automatically provide for the other values set out in Policy P37, and

therdore | recommenaho change tany s42A reportamendment.

Recommendation
229.  Nofurtherchange to Policy P38

4.5 Policy P39 Adverse Effects on outstanding water bodies

Background
230. In my $42A report(paragraph 504, page J4Brecommended no changes to

Policy P39.The notified version of Policy P39 reads as follows:

Policy P39: Adverse effects on outstanding water bodies
The adverse effects of use and development on outstanding water bodies and

their significant values identified in Schedule A (outstanding wdtedies)

shall be avoided.
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Matters arising during the hearing
231. Ms Kelly (FANZ) recommends addition of the following clause to Policy P39
to manage effects that are not significalnid, remedy or mitigate all other

adverse effects on the values of tlstanding water bodies and their margins.

232. Ms Whooley(First Gasyequests acknowledgement in the Policy for situations
where avoidancéorsremeéedipedsobl métigated

is not practicable. o

233. Mr Falloon (FFNZ) reiterates the origihFederated Farmers submission which

sought to amend Policy P39 As follows:

The adverse effects afappropriate use and development dhe significant
values ofoutstanding water bodiesnd-theirsignificant-value beidentified

in Schedule A (outstanding water bodiesaatordance with Method M3hall

be avoidedremedied or mitigated

234. Ms Wratt (WWL) notes that the NRBM is focused on protecting the
significant values of the outstanding freshwater bodies, rather than the
freshwater bodies per s&he requests ncl usi on of Al napprop
development to reflect Policy 24 of the RBR&lthe following amendments to
Policy P39 as an effective way to give effect to Objectives A2(a) and B4 of the
NPSFM:

The adverse effectsf inappropriate use and development on tidentified
significant values ofbutstanding water bodieand-thei—significant—values

identified in Schedule A (outstanding water bodies) shall be avoided

Response

235. Inresponse to the evidence raising concern regarding the strength of the policy
direction set by Policy P39, reiteratethe commentsin my s42A report
(paragraph499) that the outstanding water bodies identified in the proposed

Plan are the creme de leemeof waterbodies.

236. | note that the legal submissions on the water quality provisions for Hearing
Stream 4, dated 12th Janu&y) 1 8 , considers the ,meaning
as do the legal submissions for this Right of Reply, dag&#ay 2018 The
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legal adviceis thatfit was possible for minor and transitory effects to be
acceptable even where the avoid language wasdds@te legal advice also
notes thafiDue to the clear policy direction and Supreme Court authority on
the meaning of 'avoid' weodhot consider it necessary to import the 'minor or
transitory' language into the proposed Plan directly as it must apply when

o:

assessing the policy framework “in any e

237. I n my opinion the pol iecfyf edappsgidatetoson t o ¢
protect outstanding waterbodies and tlsggnificant values and given the case
law, discussed above, it does not require activities to have no adverse effects.
In my opinion there is the ability for resource users to avoid, @&na#or locate

their use and development to meet this policy direction.

238. In response to the evidence requesting that the policy is limited to the adverse
effects on the significant values of the outstanding waterboldiegerate my
response immy s42A eport paragraphs226 to 228 that avoidance of adverse
effects on the significant value$ a water body essentiallgquires avoidance

of adverse effects on the watardy itself.

239. I'n respect of the request by MB39Wratt t
to align it with Policy 24 of the RPS. | note that Policy 24 of the RPS sets
direction for ecosystems and habitats with significant biodiversity values rather
than outstanding values and it is also inconsistent with secfignob the
RMA. | also discuss this in pageapls 87-89 above.l do not recommend
addingbi nappropriated into Policy P39.

Recommendation
240. | continue to recommend no change to Policy P39.

8 Legal submissions on Water quality for Hearing Stream 4, dated 12 January 2018, paragraph 14, page 5
9 Legal submissions on Water quality for Hearing Stream 4, dated 12 January 2018, paragraph 21, page 8
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Issue 5: The mitigation hierarchy for managing biodiversity and
biodiversity offsetting (Policies P32 and P41)

Background
241. In the S42A Report: Wetlands and Biodiversity | made a number of
recommendations to improve the use of the mitigation hierarchy for managing

biodiversity including:

a. Replace the term O0mit ioglexthe élauses ih h 6 mi r
policies P32, P41 (al P45) to clarify the cascade as being avoid, minimise,

remedy, then considéiodiversityoffsets.

b. In Policy PB2(d) clarify that the level of adverse effect where it is

appropriate to consider offsetssignificantresidual adverse effect

c. Providegreater clarity about the difference between biodiversity mitigation
and biodiversity offsetting by adding a definition fdyiodiversity
mitigation, amendhg the definition forbiodiversity offset and separating
Schedule G into Part- Biodiversity Mitigation and Part 2 Biodiversity
Offsetting

242. In the S42A reportl separately addressed matters specific to Policy P41 (such
as use othe precautionary principle under Issue 6.3), but | have combined
thesesections here to reflectahmost submittersespamded to these matters

together

Matters arising during the hearing
General

The hierarchy of the mitigation hierarcly policies P32, P42 (and P45)

243. In paragraphs 41821 of my S42A Report | recommend clarifying the
mitigation hierarchyasset outin Policies P32P41, (and P45gsbeingto: first
avoid effects thenminimiseeffects thenremedyeffects then consider offsets

This clarification is supported by:

1 Ms Allan (GBC Winstone Aggregatgsparagraph4.4 of her evidenge

considers thathe propsed amendmenf@ppear to have sorted out the
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i ssue of the order of avoi d, remedy a

view an acceptable term in relation to effects on biodivegsity.

1 Ms Whitney(MDC/SWDC)is not opposed to the replacement wording in
clauses (b) and (0)f Policy P32 butrequests that the terndsc o mp | et el y 6
a n d -sd dmelause (clare deletedas this could lead to interpretation
i ssues as tsa t(lerdte thatthesterndiicompletelp was
included in the redlin@ersionin errorand| consider thatectifying this

erorshoul d address Ms Whitneyds concern
1 Ms Kelly (Fertiliser Association) supports the reordered clauses.

T MsFostesupports the refinement proposed
after the O0mit ishepappasds replacament 6fHiotwiey &tr € 0
wi t h 6 m(l addressi thésetide following section).

of the term émini mi sebo

T Ms Foster opposes the introduction of
and P42 as she considers that it substantively alters and limits the range of
mitigation options available within the hierarchijhe only example she
provides to illustrate this pdins the use of environmental compensation.

This, she suggests, is a form of mitigation.

1 Ms Wratt (WW) has concerns with use dhe term6 mi ni mi se 6, a

discussed in previous hearings.

1 Mr Kyle and Ms Dewar (WIAL) opposeuse of6 mi ni mi sedé r at hel

remedymitigate aghey considethisto bea more stringent requirement

Responsei Use of Omini mi sed

244,

I mai ntain that an amendment to use O]
advantageous. This is because | beli eve
meanings within the industry and these confuse the intention of this important

step in the effects management hierarchy.
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245. The first accepted meaning of Omi tigat
moderate the severity of something. However, it is the se@mtepted
meaning that | believe is used more commonly in the industry. That is to
interpret Omi tigated as a cluster ternm
hi erarchy Aavoido, Aremedyodo and Amitig

Omitigation packaged.

246. In my experience, when people talk about mitigation in relation to resource
consent applications they typically mean this total package of effects
management actions, not just those actions that moderate the severity of an
impact. This reality is recognidein the 2d Edition of the Environmental
Il nstitute of A u s t r(EHANL) gguidelined forN\eeologicdle al a n d

impact assessment in New Zealand when they recognise that:

dn practice, most forms of impact management have commonly been
collectivelyte med Omitigationd or represented |
pack®gebd

247. As discussed in my S42A Report, the wuse
also in line with international best practice, being the term used by the Business
and BiodiversityOffsets Programme (BBOP)Moreover, it is the term used

by the New Zealand Government in their national offsetting guidance:

APrior to considering a biodiversity of
to address adverse effects on site by:

A First avoiding or preventing impacts from occurring

A Where avoidance is not reasonably practicable, impacts should be

minimised

10 RoperLindsay, J., Fuller, S.A., Hooson, S., SarsleM.D., Ussher, G.T. 201&cological impact
assessment: EIANZ guidelines for use in New Zealand: terrestrial and freshwater ecosgféteditson,

p. 92. It was also recognised in tiEEdition.

11 Business and Biodiversity Offsets Programme (BBCQE)13. To No Net Loss and Beyond: An
Overview of the Business and Biodiversity Offsets Programme (BBCRhington, D.C.
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A Rehabilitating and restoring esite biodiversity from temporary impacts

associated wWith the activityo

248. In herprimary legal submissionfor Hearing Stream ,9Vs Kerry Anderson
states that thkegal difference between minimise and mitigate is that:

60éminimise iIis to make (something) as s
while mitigate i s t o(referaodthedefmitionslirehers e n or
Appendix 1).

249. My view is that this further emphasises the benefit of using minimise rather
than mitigateas it encourages plan users to seek to reduce adverse effects as
far as practicable before moving to remedy for effects that have been incurred.
This is in line with a precautionary approach to effects management and with
the intention of plan drafters tequire consent applicants to take a stege
approach that encourages the consideration of best practice impact
management methods at each step of the mitigation hierarchy.

250. As stated above, Ms Fosterdés primary c
insteado f O6mitigated is that it may | i mit
However, | cannot think of a situation in which a consent applicant would not
entertain a particular form of mitigation (e.g., treatment of wastewater
discharges, erosion and sedimeaintrol) for this reason. Minimisation of
adverse effects on site is, after all, what mitigation is fundamentally intended to
do.

251. Ms Fosterds contention that this woul o
compensation is incorrect. Environmental compensaisomot a form of
mitigation and should never be interpreted as such. That is made very clear

both by the BBOPS® and the EIANZ guidelines for ecologicalimpact

12New Zealand Government. 201@uidance on good practice biodiversity offsetting in New Zealpnd
18, emphasis mine.

13 Business andBiodiversity Offsets Programme (BBOP). 201Bo No Net Loss and Beyond: An
Overview of the Business and Biodiversity Offsets Programme (BB@Rhington, D.C., p. 3.
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assessmenin NZ.1* Environmental compensation sits at the bottom of the
effects management hiecay i after biodiversity offsetting because it is the

least preferable approach to effects management.

252.  Consideration of environmental compensation is provided for under RMA
s104(1fab) but any application to do so should clearly delineate actions to
compensate from those to offset or mitigate. Again, this is because
compensation actions do not balance biodiversity gains with biodiversity losses
and generally carry the greatest uncertainty for biodiversity outcomes. They

produce a gain, but one that stmelated to what is lost.

253.  For these reasons, | continue to recommend my amendmestsder and use
the term 6minimised in the mitigation
and P45.

No-net loss

254.  Ms Foster considers that it is approprifitethe proposed Plato provide for
of fsettingetl @ansdtdep oo puutshouldrot dieatoropt i on
imply that it is requiredor is the only outcome allowedr that it will be
determinative of consent in all cas&be siggestsaan amendma to explicitly

providefor, but not require, offsetting to achieve no net loss.

(d) where residual adverse effects remallmwing an applicant to proposiee

use of biodiversity offsetsiay-bereguired

Response - No net loss
255. | agree that the suggedtevordingin Policy P4lis too directive. | suggest a
new wording that aligns with RMA s104(ap), acknowledging that an offset
may not be required by a consenting authority, but may be proposed or agreed

to by a consent applicant.

14 RoperLindsay, J., Fuller, S.A., Hooson, S., Sanders, M.D., Ussher, G.T. Habfogical impact
assessment: EIANZ guidelines for use in New Zealand: terrestrial and freshwater ecosgféteditson,
pp. 8895.
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Recommendation - No net loss

256.

Amend Policy P41 to read:

(d) where residual adverse effects remaie, ke of biodiversity offsetmay

bereguiredproposed or agreed to by an applicant

Restriction of offsetting to biodiversity

257.

258.

259.

260.

Centrd?ort and KiwiRail support PolicieB32and P4las notified but consider
that offsetting should not be restricted to biodiversity and seek the deletion of
t he word A MiDah staegtsai; t y o

fiWhile | agree to some extent with the Officer that the focus of any offset, once
you have exaust ed t he Aavoi d, remedy or
cascade, should be on biodiversity, I
this shouldnecessarily be an absolutéirstly offsetting should be considered

on the basis of location. With landhoids that are limited it may not be
possible for a biodiversity offset of scale to be provided on land adjoining the
coast that is controlled by the applicant. An applicant may therefore have to
rely on other (usually public) agencies, to identify oppadties and make them
available. At the end of the day | do not see that this is a significant issue but

mi t

do prefer the use of just the word doff

Ms Wratt also questions addition of t

Pdicies P32 andP41 apply speci€ally to effects on biodiversity, ecosystem
health (the primary determinant of which is healthy biodiversity) and mahinga
kai (a subset of biodiversity) therefore consider it appropriate for the redress
of residual adverse effectdirected by these picies to be specific to

biodiversity.

The poposed Pan <contains a definition for
i odi ver sity becaubestha design andiimplemertation of
biodiversity offsets is guided by a substantial national and inter@étion
literature on their use. This literature is specific to biodiversity offsetting and it

is not appropriate for it to be used to determine or evaluate other non

biodiversity offsets.
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Mr Daysh contends that there is a potential need to use public land to
implement offsetting. | agree that this may be the case in some circumstances
but do not see the relevance to the wus

of fsetd in these policies.

Level ofadverseeffecs to bemanaged

262.

263.

264.

Ms Kelly (Fertiliser Associationonsiders that Policies P32, P39 and P41

should be amended to ensure tladit effects, not just significant adverse

effects, are addressed, otherwise there is a gap in the policy framework in

terms of determining whether proposals are contrary to thetidimeof the
proposedPlan. She also considers that thge of terminology should be
consistent ; in her opinion the use of t

t han 6more than minoro6 effects.

Ms Kelly also considers that Policy P32 should be amended for clarity. It reads

as if only significant effects are to be avoided (cla(®eof Policy P32:

avoiding significant effects) but then claufe) (as recommended by the

Of ficer) st atedsf ecwise rcea nandbut e rbseearangoi de d 6,
that any adverse effeatannot be avoided. The Policy then requires the
minimisation and remediation of adverse effects, presumably meaning all
adverse effectdvis Kelly consides that the Policy should set bthe process

for avoiding, minimising and remediating significant adverse effects and
separately set out the process for managing all other adverse e8hets.

requests an additional clause so that:

(d) all other effects shall be avoided, minimised or regedi on site, and

Ms Whitney considers that Policy P41(d) should only consider offsetting for
more than minoresidual adverse effects to reflect the policy direction within

the policy relating to more than minor adverse effects in clauses a)3te).

also requests the removal of the last sentence of Policy P41 which stipulates
when an activity is not appropriate as such consideration is appropriate at the
consenting stage when all the effects (both positive and adverse) are able to be
assessed in a congbrensive and integrated manner. Thedge&rmination in

the policy is not supported.
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265. Mr Kyle (WIAL) generally supports Policy P41 but is concerned that the
policy applies a Omore than minor adver
Apol i cy sho adhidvingf autcomes whereby significant adverse
effects are avoided, and other adverse effects are avoided, remedied or

mitigated. 0

Response - Level of adverse effects to be managed

266. As discussed in my Section 42A Report, and supported by Ms Fostée as
resources addressed by Policy P41 are matters of national importance under
section 6 of the RMA, any unmitigated residual adverse effects are likely to be
significantly adverse, by virtue of these resources themselves being so
significant. Therefore i o not support the insertion

mi noré as requested by Ms Whitney.

267. | note that there was some (understandable) confusion as to my
recommendati ons regarding the term 06sig
and (c), as the redlineersion incorrectly shows this term being deleted in all
three clauses. The correct version is shownhatracked change version
attached ag\ppendix B | consider that the concerns raisedMy Foster and

Ms Wrattregardingdeletion of this term, wilbe addressed kiiis correction.
Provision for NZCPS Policy 11

268. Ms Cooper recommends minor additional amendments to Policy P41 to ensure
that all species and habitats in the CMA as idetiin the Schedules of the
proposed Plamare subject to the protémhs afforded them by Policy 11 of the
NZCPS Thus she recommends addition of P40(c) (being natural wetlands). |
also note that P40(b) (indigenous bird habitats) may also have a coastal

component and should therefore also be included.

Ael f t he rehabiat carmot benavoaed, (except for those ecosystems
and habitats identified in Policy P40, (c) and(d) which are managed by
Policy P39A. . 0.

Should the policy framework provide for compensation?
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269. When the proposed Plan was notified there was no express provision in the
RMA for offsetting and compensatiobyt the Courts allowed consideration of
these as a positive effect under s104(1)iddwever, loth offsetting and

compensation are now specifiggbrovided forin s104(1)(&) of the RMA.

270.  Mr Anderson considers that an additional clause should be added to Policy P32
(similar to the last clause in Policy P41) to indicate that compensation is
generally inappropriatgparagraphs-4.3 of his submissionsHe considers that
it would be besficial to include a definition focompensatiofn the proposed
Plan (but is uncertain of scopéhave reviewed the submissions and consider
there is no scope in submissions to include a definition for compensatiua in

proposed Plan.

271. Ms Wratt(WW.L) requestglarity that environmental offsetting is not the same

as environmental compensation.

Response i Compensation

272.  Whilst | agree with Mr Anderson and Ms Wratt that it would be useful to
include a definition for comgnsation in the proposed Plan, or to provide
clarity that offsetting is not the same as compensdtibave reviewed the

submissions and consider there is no sdopeither change.

273.  Thereis considerable caselaw whichn be relied upon whiatiearly sets out
that environmental offsetting is not the same an environmental compensation.
The fact that s104(1)(ab) provides for both of these matters to be given regard

also provides some clarity

Recommendations i Compensation
274.  No changes.

DefinitionT Biodiversity Offset

275. Ms Allan (GBC Winstone)supported the submission of NZTA (Submission
146/ 026) in relation to the definition
remove the mention afno net los8in the definition and substitute @ore

balance@ description of the offset principle. Winstone continues to seek that
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outcome, as otherwise this sets up a fundamental problem in terms of the
RMA.

276. Ms Foster supports t heerpsriotpyo soefdf sdeetfd nai st
my section 42Areport as she considers that it clarifies that, where used, the
objective of offsetting should be 6éno n

277. Ms Wratt agrees thatbt he pr esent aut foffseting st i ve Vi
separate froomi t i gat i o ntédamerddments sobegdgfi@iton align
with thoseproposedn my s42A Report

278. FFNZ does not agree witthe amendments to biodiversity offsethey
consider thabffsetsshould be abléo be offered by an applicarmather than

being required by Council

Response 1 Biodiversity Offsetting

279. No net loss is one of the internationally recognised principles of biodiversity
offsetting as recognised by the BB&PThe requirement of no net loss, or
preferably a net gain, is central to the definition of biodiversftgetting®
That is, in other words, fundamentally what biodiversity offsettingras.this
reason, | oppose the suggested removal of no net loss from the definition of

biodiversity offset.

280. | agree that the term 6o fRMAandindeeds used
it is used in different ways in theroposed Plarioo. That is why a specific
definition for Obiodi ver proposgd Rmftoset ti ng
di stinguish it from 6offsettingd per se

terms.

15 Business and Biodiversity Offsets Programme (BBOP). 2018.No Net Loss and Beyond: An
Overview of the Business and 8iersity Offsets Programme (BBORYashington, D.C.

16 Biodiversity offsets arefi masurable conservation outcomes resulting from actions designed to
compensate for significant residual adverse biodiversity impacts arising from project development after
appropriate prevention and mitigation measures have been talem.goal of biodiversity offsets is to
achieve no net loss and preferably a net gain of biodiversity on the gyo{B®BIOP, 2009, p. 15,
emphasis mine).
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Il n response t o FF NZeoerssggestatiasendments, to | hav
reflect therequestto ensure that offsets are offered by an applicant, not

required by Council.

Recommendations i Biodiversity Offsetting

282.

No change

DefinitionT Biodiversty Mitigation

283.

284.

285.

286.

Ms Foster considers it problematic that the proposed definition for
Obiodiversity mitigationd includes déava
considers that this conflates mitigation with avoidance. As an alternative to the
proposed defitii on f or Obiodiversity mitigati on
that aligns with the accepted legal definition. However, she also suggests that

no definition may be preferable.

Ms Foster correctly notes that Omi ti gaf
plans. As already discussed, this is why there is so much ambiguity and
confusion around use of the term. The definition set out in the S42A Report:
Wetlands and Biodiversity seeks to reduce this confusion by clearly stating

how mitigation is interpreted ifné context of the plan.

As already discussed, the interpretatio
one most commonly used throughout the industry. That is, a definition that

uses mitigation to encompass all the steps in the mitigation hierarahgd,

minimise, and remedy. For clarity, this interpretation, and the hierarchy that
underpins it, is replicated in the definition of biodiversity mitigation, in

Policies 32 and 41, and in Schedule G1. This helps to make it clear how the
term O mi tto lgeaused innttéroposed RN, and to reinforce the

sequential nature of the steps identified.

Mr Fuller appreciates the intent of the new definition for biodiversity
mitigation and in principle, is not opposed to clarifying the difference between
mitigation and offsetting in line with the distinction between the concepts made
by the Courts. Howevehe considers thahe separate definition as currently

worded is likely to cause confusion. This is particularly so given the use of
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avoidance, remediam and mitigation, which are three distinct responses to
adverse environmental effects under the RMA, as concepts under a definition

of Amitigationo.

287.  Mr Fuller suggests combinng he concepts of Abiodi ver s
Abi odi ver sitye odefsieniot ivomdeaf ofmbi odi ver s
would allow biodiversity offsetting to be seen as part of, and following on from
the biodiversity mitigation hierarchy that includes three forms of mitigation

(avoid, minimise and remedy).

288. In my opinion, Mr Fuller has misunderstood the point of having separate
definitions which is to make it clear that the steps of biodiversity mitigation
should be independent from the offering of biodiversity offddtsgation is to
alleviate or moderatéhe severity of an effect at a site. On the other hand,
offsets generate biodiversity gains outside of the site that has been affected.
The RMA recognises this distinction and differentiates between mitigation of
adverse effects caused by an activity wanich resource consent is being
sought, and positive effects offered by the applicant as an offset to adverse

effects caused by the proposed activity.

289. FFNZ does not agree with thed2A recommendations for a new definition

(biodiversity mitigation) includig t he ref erence to a fAhier

Recommendations - Definition for Biodiversity Mitigation
290. No changdo the definition for biodiversity mitigation.

Schedule G

291. In my S42 Report,alying on the advice of Dr Stedrrecommendd separating
Schedule G into two parto provide greater clarity about the difference
between biodiversity mitigation and biodiversity offsettii¢nis separation is

supported § Ms FosterMs PascallMs Antonand MrAnderson.

292. Ms Allan considers thaprovision of guidance as generallgrovided in
Schedule G is appropriate as pafta plan However, she raises a number of
concerns with Schedufg which are addressed under the relevant clauses
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293. Ms Wratt raises a number of concerns with Schedylm @articular she does
not support the inclusion of a schedule to manage mitigation measures as she
considers that all RMA practitioners are familiar with this and it does not
warrant a special descriptioBhe also raises a number of other issues that |
consder have been addressed adequately in the discussion in my s42A report

and elsewhere in this Right of Reply.

294.  While | agree that this not a new concept, the reality is that mitigation is often
poorly implemented, with practitioners frequently moving straig offering
an offset, rather than working sequentially through the steps of avoid, minimise
and remedy adverse effects. The aim of Schedule G1 is to clarify and direct a
principled approach to mitigation in line with the principled approach to

offsetting.
Amendments to specific clauses in Schedule G

Schedule GAPrinciples for mitigation

295. Ms Foster di sagrees with the wording i
contexto6é) which Il imits mitigation to ac

effect was causediowever, she provides no justification for this.

296. | consider it necessary to limit mitigation actions to those that occur at the same
location to the activity that caused them. This is supported by case law. For
example, the High Court in the Escarpmentn®lidecision decided that

mitigation must addresg’ effects o6at the

297.  For the reasons set out above, | do not recommend any changes to Schedule G1

as set out in the S42A report: Wetlands and Biodiversity.

Schedule G2 Principles for offsding

Schedule G2(2) o6Limits to what can be offse

1”Royal Forest and Bird Protection SocietfyNew Zealand v Buller District Council and West Coast
Regional Council and others, [2013] NZHC 1346, Fogarty J.
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298. Mr Fuller disagrees with the circumstances in which offsetting would be
considered inappropriate, these being in areas with threatened species or
ecosystems, naturally uncommon ecosystems, and where etfeoda or

expertise for implementing the offset are too uncertain.

299. | note that the intention of the schedule wording was not to prevent the
consideration of offsetting in the circumstances that are specified. The intent
was to identify circumstances whatevould be inappropriate to consider the
use of an offseif that offset was projected to not redress the anticipated
residual adverse effects of the activiljhe intention, in other words, was to
specify circumstances in which a requirement of no ot br net gain would
be mandatory because of the irreplaceability or vulnerability of the biodiversity
affected. To address the concerns raised by Mr Fuller | suggest the following

amendment to G2(2):

6Consideration of bi odatewhensan dctivityhesf f set t i

the-peotential-tas anticipated tecause residual adverse effects oraernafter

an offset has been implementetere: é

Schedule G2(6) No net biodiversity | ossé

300. Mr Anderson requests review of the grammar to make it clear that

Apreferentiallyo relates to the site.

301. Mr Fuller believes that the o&édefinition
not provide for a situation where there is a net loss of biodiversity. However,
he does not provide a justification for this statemeét&.simply notes that a
motorway he has been involved with in the region could not have proceeded if

offsetswere defined so as to ensuren&t loss or a net gain of biodiversity.

302. | note that myintention with this schedule was not to ensure that motorways
could be developed. That said, | disagree that the schedule as worded would
necessarily prevent such developments. It would direct that activities would
need to ensure no net loss or a net gain in biodiversity in order to be considered
as an offset. If groposed activity does not meet these requirements it would

be considered a form of environmental compensaitian lower step in the
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effects management hierarchy. Failing to meet the requirements of a
biodiversity offset would highlight to decision makethe significant

consequences of the activity but not categorically preclude it.

303. Mr Fuller disagrees with the requirement in G2(6) to provide an explicit
calculation of loss and gain to demonstrate Immmet loss or net gain will be
achieved by the ppmsed offset. He considers this too onerous as there have

been previous disputes about the biodiversity offset models used.

304. | strongly reject this line of argument. The intention of this wording is simply
to require resource consent applicants to provide a clear calculation of loss and
gain to justify their proposal. For example, if an applicant removes one hectare
of wetland & a specified type, how many hectares of that wetland type will
they need to recreate? Without such information it would be impossible for

consent officers to determine if no net loss or net gain is achievable.

305. The fact that there is contention over offsalculations only illustrates their
complexity. That they can be difficult, however, is no argument against their

use. It simply points to the need for appropriate expertise in their formulation.

306. The difficulties of these calculations are likely to bmaledependent. For
smaller projects with less diverse biodiversity assemblages, offset calculations
can often rely on more straightforward calculations. For large projects working
with complex systems, this will likely not be the case. The challenge of
undertaking the calculation will therefore be justifiably commensurate with the
complexity of the biodiversity at stake.

307. Ms Allan requests the removal of the principle of no net loss from Schedule
G2. She contends that t hethetRMANfM néof f s et ¢

cases implying that no net loss is necessary.

308. | oppose Ms Alla 6 s r and)efee ®my discussion in paragraphisd-280
above.lt is important to note that the requirement of no net loss does not imply
no net loss of biodiversity in all circumstances. Rather, under Policy 32 consent

applicants are requiredly to considerthe use of biodiversity offsets and even
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then only in relation tosignificant residual adverse effect, not all residual

adverse effects.

309. Policy 41, as amended, is more restrictive, indicating that consent applicants
6may be ¥rteeusal biodieesity offsets to redress residual adverse
effects. However, it must be recognised that this policy relates only to the
consideration of adverse effects on sites with significant indigenous
biodiversity values. In my view, it is appropriate td aehigher standard for
effects management for the minority of areas in the region that have especially

high biodiversity values.

310. Ms Allan notes that no net loss is not specifiedaasequirement in the
proposed Rn at a policy level. However, one of thijectives of thgroposed
Plan (Objective 35)is that ecosystems and habitats with significant indigenous
bi odiversity values are protected and
6restorationd (neither of whieditesappear

ultimately requires no net loss of biodiversity.

Recommendations to Schedule G1 and G2
311. Recommended changes to Schedule G2 are set patagrapt299 above

Questions from the Panel during Hearing Stream 5
312. During the Hearing the Panel asked for clarification of the following:

a. Why is the mitigation hierarchy included in the proposed Plavhat is its
purpose and how does it interact with the other policies? Is it a mandatory
requirement in the policydoes it only apply to residual effects and is it all

effects or just significant effects?

313. The mitigation hierarchy is an internationalgcognised approach to managing
effects on biodiversity. It ensures that those undertaking development, or other
activities that may cause harm to biodiversity, follow a sequential,

precautionary approach that directs: first, preventing harm (avoid), second

8 Note: | have suggested softening this wording in response to a request from another submitter above.
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reducing harm (minimise), and third, making good on harm that is inflicted
(remedy). This is explained further in the s42A report: lels and
Biodiversity (paragraph€t11-415). The policies thatirect the use of the
mitigation hierarchy (P32, P41 ait#l5) are alsodentified and discussed in
thoseparagraphs

314. Under the poposed Rn it is mandatory for resource consent applicants to
apply the mitigation hierarchy when developing an application for resource
consent. However, none of these policigedithat all adverse effects mimst
avoided, minimised or remediedPolicy P32 appl i es only to
adverse effects armublicesP41 and P45 to Omore than
All policies accept thain many caseshot all adverse effectsilvbe able to be
avoided, minimised or remedied. The hierarchy directs only that there is a
preference for avoidance over minimisation, and minimisation over

remediation. This is simply the precautionary principle put into practice.

315. After avoiding, mimmising and remedying, residual adverse effects may still
remain. UndelPolicy P32, it is appropriate to consider the use of biodiversity
offsetting to redress arsignificantresidual adverse effects. Undeolicy P41,
it is appropriate to consider theeusf biodiversity offsetting to redresmy
residual adverse effects. Generally, the level of effects that must be redressed

are commensurable with the value of the biodiversity affected.

b. Is there a hierarchy in the RMA and does it allow for aeffects egime?
Does the mitigation hierarchy apply only to biodiversity or to all effects?

316. There is no mitigation hierarchy in the RMA. However, the use of a hierarchy
is supported by the Environment Court. This is reflected in ldgal
submission®f Ms Kerry Anderson (paragraphs3-16).

317. The mitigation hierarchy applies only to effects on biodiversity values. This is

also supported in Ms Anders@riegal submissions (paragraphl?2).

c. Is Schedule G necessary? Is it really a policy by default? Does it need to be

so prescriptive? Should the Plan instead rely on national guidance or
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internal practical guidance? Is reference to guidance outside of the plan

legal?

318. Schedule G is necessary to provide clarity to consent applicants and council
officers on how to designna implement appropriate forms of biodiversity
mitigation and biodiversity offsetting. There is a range of information available
on how to undertake both mitigation and offsetting, some of it conflicting, and
it is therefore appropriate to be clear aboaotvhthese activities are to be
interpreted in the context of the proposddnP The prescriptions provided in
Schedule G1 and G2 are in line with best practice and internationally

recognised principles.

d. How is offsetting under RMA s104 different, iGli? It is optional there but

not optional in the Plan?

319. Biodiversity offsetting is an effects management tool that it is appropriate to
considemsingunder both RMA s104 and the proposéanP

e. ls there support for tmetngatdemidbri ti o
320. This question is addressedparagraph283-289above.

f. Does the proposed Plan allow for compensation and does it need to?
321. This question is addressedparagraph272273above.

Method M20A

Background

322. In my S42A report | recommencew Method M20Ato signalt he Counci | 6s
commitment to identifying NZCPS Policy 11 site, habitats and ecosystems in
t he r egi.dhs@dew nethbéis supported by Ms Cooper (MOC), Ms
Wratt (WW) andMr Falloon FFNZ2), as they consider it will give clarity as to

where policies and rules will apply.

Matters arising during the Hearing
323. Mr Falloon requests amendments to Method M20A to widen the method to

identify the distribution and abundance of threatened and at risk indigenous

fish species within the region to support identification of restoration priqrities
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and identify and characterise the distribution, extent, condition and tenure
(public/private/coenant) of wetland types within the region to support

identification of restoration priorities.

Ms Cooper requests a timeframe be added to this method so duesitnot
become an opeanded commitmenshe recommends thatbe complete by
the end of 209.

Response

325.

326.

327.

The focus of Method M20A is to identify sites in the CMA that meet the
specific criteria of the NZCPS. | consider that this is a significant task in itself
and that it is unhelpful to broaden its scope. In response to Mr Falloon, |
consider tat my recommended changes to Method M20 inRigt of Reply,

so that Council will work with landowners to help to identify wetland type,
wetland boundaries and appropriate managem&mbuld help satisfy this
request | also note that Council is contially updating its data bases for
matters such as freshwater fisherieegardless of whether there are specific

methods in the proposed Plan.

| do not recommend the addition of a timeframe to Method M20A. The
Council is currently carrying out a scoping Bise, in consultation with the

Minister of Conservation, as background to initiating this work. Timeframes
for the completion of this work wil

long-term plan.

Further to my original recommendation, | considet thevould be appropriate

to broaden the list of parties that Council will work with in carrying out this
study, with specific inclusion of iwil consider that this addition is a minor
change that can be made relying on clause 16(2) of the First Schedhk
RMA.

Recommendation

328.

| recommend the following amendmentgtoposed newlethod M2A:
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Method M20A Coastal Sites that meet NZCPS Policy 11

Wellington Regional Council will work witlthe Department of Conservatiderritorial
local authoritiesiwi and other partieas appropriate to:

(a) identify sites in the coastal marine area or coastal environment within the region
that meet the criteria set out in the New Zealand Coastal Policy Statement Policy
11, and

(b) produce a regional list of these sites ifaclusion in the Plan by plan change or
variation

Issue 6. Managing sites with significant values (Policies P39-43)

6.1 Policy P40 Ecosystems and habitats with significant
indigenous biodiversity values

Background

329. Inmy s42A report | recommended no chasmtePolicy P40.

330. The notified version of Policy P40 is as follows:

Policy P40: Ecosystems and habitats with significant indigenous
biodiversity values

Protect and restore the following ecosystems and habitats with significant
indigenous biodiversity valse

(@) the rivers and lakes with significant indigenous ecosystems identified in
Schedule F1 (rivers/lakes), and

(b) the habitats for indigenous birds identified in Schedule F2 (bird habitats),
and

(c) significant natural wetlands, including the significant natural
wetlands identified in Schedule F@&ignificantwetlands), and

(d) the ecosystems and habitgpes with significant indigenous biodiversity
values in the coastal marine area identified in Schedule F4 (coastal sites)
and Schedule F5 (coastal habitats).

Matters arising during the hearing
331. Mr Daysh (CentrePort and KiwiRail) requests that Policy P40 be redrafted to
readnProtect-and-restorBlanage the values ahe following ecosystems and

habitats with significant ndi genous biodiversity value

this is that Mr Daysh is of the opinion tham otherwise beneficial proposal
with more than minor adverse efts could not be consented unded4{D) of
the Act as a noicomplying activity as it would both need to protect the values
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and restore thenMr Daysh considers this to feven more important due to
the suite of rules that make developments with more than minor adverse effects

anoncompl ying activity.o

Mr Kyle (WIAL) raises similar concern in regards to Policy P40 as he
considers imitiongpe& dwertyolits direction

that the Airport has significant coastal bird habitat on three sides.

Mr Falloon (FFNZ) reiterates the Federated Farmers submission to replace
Oprotectd with Omai nt ai nooveathedwordso a me n ¢

6significant natéaral wetlands, includin

Ms Whitney requests addition of O6where
Policy P40.

The policy direction for significant indigenous biodiversity is RPS Policies 23,

24,19 and 47. Policy 1equi res f@Aprotect o0, and Pol i
from inappropriate subdivision, use and development, and Policy 47 sets out a
framework for determining whether the proposed activity is inap@tgprMs

Wratt states that sheannot find support fromhe higher level planning
document s for the directive to Arest ol
amendments to Policy P40:

Protect and—+estorethe following ecosystems and habitats with significant

indigenous biodiversity valudsom inappropriate use amtévelopment of

(a) ¢é

Mr Wratt (WWL) reiterates Wellington Water Ltd original submission
expressingconcerned that Schedule F1, which is subject to Policy P40, does

not identify which parts of urban streams are piped, which leads to the
assumption thatllastated values are true for the entire length of water body.

Ms Wratt(WWL) alsoconsiders thaPolicy P40is not likely to be correct for

some values, for example, indigenous bird habitat. This would not necessarily

be an issue, except that the Polioyct ai ns t he words firestol
be possible in respect of all freshwater ecosystems that have been piped in the
context of urban Wellington. The submission considered the policy framework

PAGE 105 OF 158



Section 42A Report Wetlands and biodiversity

needs to recognise the difference between piped andahatueams within
Schedule F1. Piped stream provisions should allow for the ongoing
maintenance, operation and upgrade of regionally significant infrastructure

without the requirement to restore.

337. Ms Wratt (WWL) also supports a finer level of mapping teendify those
stretches of rivers (in particular) that contain values that qualify them as
ecosystems and habitats with significant indigenous biodiversity values. It is
highly unlikely that the piped urban streams will have the same values as more

naturalstretches of streams.

Response

338. In this section | address what is the appropriate policy direction for ecosystems
and habitats with significant biodiversity values in respect of Policy P40. The
implications of te combination of policies seeking protectiand nonr
complying activity rules and whether there is a consenting pathway are

addressed under the Section titthldw Issuéstarting at pargraphl139above.

339. Inresponse to the evidence questioning the strength of Policy P40, | noted that
the policy direction to Oprloghee order and r €
planning documentsn particular Section 6(0)f the RMA, Objective 1 and
Policy 11 of the NZCPSand Objective 16 and Policy 24 of the RPS. |
acknowledge that Policy 24 of the RPS creaeme potential confusi@iven
that it sets a direction téprotect ecosystems and habitats with significant
values from inappropriate subdivision, use and devedopm 0 . However, [
opinion the overriding direction from the higher order planning documents
(RMA, NZCPS and RPS)hen considered togethisrto protect and restaré
recommend no changes to the policy direction set in Policy P40.

340. In response to Ms Wratdb s ( WWL ) concern that Pol i c
streans, | reiterate my comments in my s42A report (paragraph 531, page
153). Piped sections of a stream or river still contribute tovhlkees of the
overall river ecosystem and pacts on these areas netd be managed.

Resource consent applications are sssé with regard to the contextthin
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which they are carried out, so the naikmodified and natural systewill be

part ofthe substantive assessment.

Recommendation

341.

342.

The only change | recommend to Ryl P40 is consequential to the
recommendations made with respect of the definitions for natural wetland and

significant natural wetland as discussed in Issue 1.
The amended wording of Policy P40 is as follows:

Policy P40: Ecosystems and habitats with significant indigenous
biodiversity values

Protect and restore the following ecosystems and habitats with significant
indigenous biodiversity values:

(a) the rivers and lakes with significant indigenous ecosystems identified in

Schedule F1 (rivers/lakes), and

(b) thehabitats for indigenous birds identified in Schedule F2 (bird habitats),
and

(c) the habitats for indigenous birds identified in Schedule F2 (bird habitats),

and

(d) significant natural wetlands, including the significant natural
wetlands identified in Schedule F3identified significant natural

wetlands), and

(e) the ecosystems and habitgpes with significant indigenous biodiversity
values in the coastal marine area identified in Schedule F4 (coastal sites)
and Schedule F5 (coastabitats).

Note-

All natural wetlandsin the Wellington Region are considered to be significant

natural wetlandsis theymeet at least two of theriteria listed in Policy 23 of

the Regional Policy Statement 2013 for identifying indigenous ecosystems and

habitats  with  significant _indigenous  biodiversity  values; being

representativeness and rarity.
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6.2 Policy P42: Protecting and restoring ecosystems and
habitats with significant indigenous biodiversity values

Background
343. Inmy S42A Report | recommended nwaages to Policy P42.

344.  The notified version of Policy P42 reads as follows:

Policy P42: Protecting and restoring ecosystems and habitats with
significant indigenous biodiversity values

In order to protect thecosystems and habitats with significamtligenous
biodiversity values identified in Policy P40, particular regard shall be given to
managing the adverse effects of use and development in surrounding areas on

physical, chemical and biological processes to:
(&) maintain ecological connections hih and between these habitats, or

(b) provide for the enhancement of ecological connectivity between

fragmented habitathroughbiodiversity offsets and

(c) provide adequate buffers around ecosystems and habitatsigvitiicant

indigenous biodiversy values and

(d) avoid cumulative adverse effects on, and the incremental loss of the

values of these ecosystems and habitats.

Matters arising during the hearing

345. Ms Kelly (FANZ)i s concerned with the wuse of t
ar eas o6 i 2andrequeasts geletidrof this polidy.is unclear if this
means O6in close proximity tobdé or obéadjac
Policy 42 has the potential to lead to significant constraints on activities
beyond ecosystems and habitats witlgngicant indigenous biodiversity
values. If buffers are required around such ecosystems to avoid the loss of
these areas or, corridors are required between areas, this can be addressed

through offsetting or provided for under Policy P31.

346. Mr Kyle (WIAL) requests deletion of Policy P42 as he considers that it is not

necessary as the matters are addressed by other pfaiareanaging sites with
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significant biodiversity values, namely policies P40 and P41. Ms Dewar
supports deletion of Policy P42 as shesidered it lacks specificity and would

reduce duplication.

347. Ms Wratt (WWL) considers it problematic that Policy P42 refers to
Asurrounding areaso. This is not define
users of the plan as to how widespread the applicability of this policy is. There
is a mismatch between the rules whichlggp the extent of the area mapped
and identified in Schedule F1 (rivers/lakes), Schedule F2 (bird habitats), and
Schedule F3 (significant wetlands), and the policy which could potentially
relate well beyond the schedula®asMs Wratt goes on to suggssdeleting
clause(c) as she cannot see how it would work in reality. For example if an
infrastructure operator is undertaking works in the bed of a stream identified in
Schedule F1, it would be ultra vires the Act to impose a condition requiring
bufferson land for which they have no ownership or control. She supports the

following amendments:

In order to protect the ecosystems and habitats with significant indigenous
biodiversity values identified inRPeliey—P40 Schedule F1 (rivers/lakes),
Schedule F2 (bd habitats), and Schedule F3 (significant wetlangajticular

regard shall be given to managing the adverse effects of use and development

(a) maintain ecological connections wittand between these habitats, or

(b)y-previde—for-the-enhancement @ihancingecological connectivity between

fragmented habitats through biodiversity offsets, and

ignificant

(d c) avoid cumulative adverse effects on, and the incremental loss of the

values of these ecosystems and habitats.

Response
348. Inresponse to the evidence presented on Policy Réd2rate my comments in
my s42A report (paragraph 566 to 567, pages 160 to 161) that Policy P42 is
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349.

350.

critical to the health of significant sites recognising the strong influence of
surrounding land use. | do not consider that it is possible to proviefnitidn
for surrounding area or adequate buffer as this will vary depending on the

characteristics of the water body and the activities being carried.

Additionally, |1 do not consider that Policy P42 duplicates policies P40 or P41
as Policy P42 is targed at managing the adverse effects of use and

development in surrounding areas.

Il n regards to Ms Wr atnmisinatchedamditr&vires: t h at
The intention of tfs policy is to managé¢he adverse effects @ictivities that
may impact upondentified significantsites. | do not consider this to be ultra

vires.

Recommendation

351.

| recommend no changes to Policy P42.

6.3 Policy P43: Restoration and management plans and
definition for restoration management plan

Background

352.

In my S42A report(paragraphs577 to 579 pagesl63) | recommended the
following changes to Policy P43:

Policy P43: Wetland Rrestoration and management plans

Restoration activities that have more than minor adverse effects on
ecosystems and habitats with significant indigenous biodiversity values
identified in Schedule F (indigenous biodiversity) are appropriate if they are
undertaken as part ofveetland restoration management plan

Matters arising during the hearing and response

353.

354.

Mr Falloon (FFNZ) is of the opinion that Policy P43 should be amended to
indicate that a restoration management gRNP) is prepared in partnership
with the Council. | note that the FederatedriRers submission supported

Policy P43 as notified and sought no additional changes to this policy.

| agree thatt is preferable forestoration management plaiasbeprepared in
partnership with the CounciThe Council actively encourages and supports

this throught h e C o Waeilands|Pigramme. However, some landowners
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may wish to prepare their ownestoration managemeptan and while these
plans needo be approved byhe Council in orderto be used to manage
activities under Rule R10@his is rot precluded bythe proposed Plan For

these reasons, | recommend no change to Policy P43.

Recommendation

355.

No change to Policy P43

Issue 7. Wetland activity rules

Background

356.

In my s42A report | recommended a number afon changes to the wetland
activity rules to provide clarification and the addition of a new rule so that any

new structure in a Schedule C site is atReted Discretionary Activity.

General

357.

358.

359.

360.

FFNZ seeks an enabling rule frameworleriitted Activities with less and

clearer conditions anithe deletion of a number afetland activityrules.

Mr Jensen considers that restoration should be simple for landowners and that
Rules R107R110 set the bar too high and potentialgduce the likelihood of
landowners implementin@MPs. He also requests @ew rule to provide for
access to parts of a site that may be denied by the presence of a natural,

significant or outstanding wetland.

As discussed in my S42A Report, wetlands are the rarest andabmzst
ecosystems in the Wellington Region. There agey\few activities that are
appropriate tde carriedout within a wetland environment and, in my opinion,

the strong approach taken by the rules in the proposed Plan to manage
activities within theseecasystems is appropriatés discussed under Issue 1,
Council has an active and well supported Wetlands Programme that encourages
and supports landowners to carry out restoration. Rule R106 provides for
restoration that is carried out in accordance with a restoration management plan

to be a controlled actiwt with discretion to waive any consent fees.

Ms Whitney considrs that a reference to the NEBA should be inserted to

highlight to plan users that the NETA applies to the operation, maintenance,
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upgrade, relocation or removal of existing National Grehsmission lines

within wetl ands t h aMs Whitney acceptstisai e r e d 0 |
reference is not an imperativeut considers thait would be helpful to

highlight to plan users the relationships that exists between the NESETA and

plan rules, nohg the proposed Rn provisions cannot be more onerous or

l eni ent than the NESETAOG.

361. While | consider thatthere is limited harm from adding a reference to the
NESETA, as NES provisions have primacy over provisions in the proposed
Plan,| do not considethatit is necessary nor in my view effective or efficient
to repeat al |l of the provisions of t he

proposed Plan and | therefore do not recomnsernth an amendment

Recommendations
362. No changes

Section 5.5.2 Wetland General Conditions

5.5.2 General Condition (c) Removal of machinery from a wetland every
night

363. Mr Wilson (Fish and Game)equests deletion of the requirement to remove all
machinery from a wetland overnight, or on completion of the activigy.
considers thathis requirement does not appear to be linked to any actual
measurable effect of machiyebbeing left in a wetland whilevorks are taking
place and prevents cestfective wetland management that involves

machinery.

364. Ms Whitney (Transpower) also opposes ttosdition, given the impracticality
of removing machinery each night. She considers this requirement could cause

more damage with increased daily movements to and from the wetland.

365. The Wetland General Conditions apply only to permitted activity rules R104
and R105which are restricted to smadtale activities and the use of hand
held machinery.Given the sensitivity of wetland environnienl do not
consider that it isunreasonable to requitbe removal ofall equipment and
materialsto the edge of a wieind on adaily basis It would be very difficult to

enforce alternative time periods and it is important to ensure that any
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equipment and materials are not left indefinitely within the wetland system.

this reasonl do notrecommendnyamendmento this condition

Recommendation: 5.5.2 General Condition (c)

366.

No further amendments 5.5.2(c)

5.5.2 General Condition (d) Fish passage

367.

368.

369.

370.

371.

Mr Anderson (Forest & Bird) requests that the qualifier on fish passage
included i n Policy P 3 thi§ fs)requaead dor they )

protection of indigenous fish andourapopul ati onso i
Wetlands 5.5.2(d) and Beds of Lakes and Rivers 5.5.4(d) general conditions to

recognise that fish passage is not a universal positive.

| do notagree withtheneed to add this qualifier to general conditiongsihis

clause refers tamaintaining fish passage while designing, installing and

S

maintaining structures and carrying out these activities. It does not require that

fish passage is restored, which is wheonsider thatt would be appropriate

to qualify this as requested by Mr Anderson.

Ms Wratt seeks an exclusion to condition (f) to enable temporary restriction of
fish passage due to maintenance or construction works for regionally

significant infrastucture, particularly necessary for flood protectierdept for

works to clear damage and debris after a storm gvent

| note that this has already been provided by the amendments recommended in

my S42A Report: Wetlands and Biodiversity as shbeilowin red.

(e) structures are designed, installed and maintained, and activities
are carried out in a manner to ensure that fish passage is maintained

at all times,unlessa temporary restriction of no more than 48 hours

is required for construction mnaintenance activitieand

For these reasons | recommend no further change to this condition (5.5.2 (e) in

the S42A redline).
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5.5.2 General Condition (e) Inanga spawning
372. Ms Petroveseeks that thénangaexclusion periods extendedo runfrom 1
January @ 31 May (rather than from 1 March 31 May) to allow any
vegetation thahasbeen disturbed toe-establish prior to the peak spawning
period therebyincreasinghe likelihood of egg survival and spawning success.
Ms Petrove states that a period of aasketwo months prior to the peak
spawning period should provide sufficient vegetation recovery time if
disturbance/degradation occurs. She also notes the importaneeoiding
further | oss of inanga which has a cons

373.  Mr Perrie, in hisRight of ReplyEvidence(AppendixF), agrees that a longer
exclusion period is required to ensure that riparian vegetation has a chance to

re-establish to allow for the survival and successful development of inanga

eggs.

374.  While five morths may seem like a significant period for an exclusion to the
permitted activity rule, | note that the extent of inanga spawning habitat across
the region is very limited, being generally restricted to the reach of tidal
influence (Refer to Mapl4, Appendk 2 o f Mr Right ofi Re@ys
Evidencg.

375.  For these reasorigecommend an amendmenotcondition (e) so that it refers

to the periodlL Januaryo 31 May

376.  Mr Wilson seeks theleletion of the restriction on works in wetlands during the
inanga spawning season, as he considéet this could prevent any
management activities taking place during the most appropriate maintenance
periods, which are during summer, and which is digotime when volunteers
undertake wetland work prior to the gamebird season. He also considers that it
is not clear how the likely scale of the works affects inanga spawning habitat
as, usually, works in wetlands are seeking to maintain vegetation sddable
inanga spawning, or, removing sediment to ensure more open water for fish

passage.

377. Mr Perrieaddresses these poinitshis Right of Replyevidence He notes the

very limited extent of inanga spawning habitat in the regioth as this habitat
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is resticted to areas of tidal influencéhe factthat thereare only a small
number ofwetlandsthataresubject to this exclusion perideefer to Mapl4 as
abovg. He reiterates the importance of ensuring that activities do not
compromise inanga spawningaticularly given their conservation status of
AAt -BReé slki rrorrthgse .reasons | do notcommendany further

amendmento this condition

Recommendation: 5.5.4 General Condition (e) - inanga spawning

378.

Recommended amendment to Section 5.5.4 Wetlandsr@eConditions (e)
((f) as amended in the S42A report):

e)f) in any part of thenatural-wetland, significant natural wetland or

outstanding natural wetland with inanga spawning habitat identified in

Schedule-1b F4{coastal-sites)and-Schedule(Ebastal-habitatsnho bed

disturbance, diversions of water or sediment discharge shall occur between

1 Januanparchand 31 May,

Schedule Flb: Known rivers and parts of the coastal marine area with
inanga spawning habitat

379.

380.

In the S42A Report: Wetlands and Biodiversity, responding to a submission
from PCC (S163/114) and on the advice of Mr Perrie, | recommended that
clause (e) ofSectiors 5.5.2 (wetlands general conditions) and 5.5.4 (beds of
lakes and rivers generabnditions) shbuld refer to Schedule F1b and Map 14

for a list of inanga spawning sites, rather than Schedules F4 and F5. The reason
for this was that Schedule F1b provides a dedicated list of known rivers and
parts of the coastal marine areas with inanga spawningahakihereas
Schedule F4 (Sites with significant indigenous biodiversity values in the
coastal marine area) and Schedule F5 (Habitats with significant indigenous

biodiversity values in the coastal marine area) only identify a subset of sites.

Subsequentlytihas been brought to my attention that thereaareimber of

sites listed inrSchedule F4 that were not included in Schedule F1b. | asked Mr
Perrie to carry out a review of the three schedules (F1b, F4 and F5) to ensure
that Schedule F1b provides a commes$ive list of the inanga spawning sites
already identified. Mr Perrieeports on this in hiRight of ReplyEvidence
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(refer toAppendixF). He has identified seven sites listed in Schedule F4 that

should also be crosseferenced in Schedule F1b.

381. Mr Perrie also noted thathe followingnaming conventions used in Schedule
F1b lack clarity anche suggests some minor modifications to better identify
severalsites (changes should also lmeade toMap 14: Known rivers and parts
of the coastal marine area withaimga spawning habitat (Schedule Rbb

reflect these changpgs

382. Modify Lake OnokeRut @mUbhRahvgear On dhesyaairsce t h
lower part of theR u a m U hRivarghat leads into Lake Onoke is a reach of
tidal influencethat is currently listed inSchedule Flas inanga spawning
habitat

383. Modify Lake Pounui Stream to APounui L a

reflect the habitat where inanga spawning is currently taking place.

384. Modify Porirua Stream to APorirua and
Stream is a tributary of the Porirua Stream and it discharges into the Porirua
Stream in the reach of tidal influence. Inanga spawning is recorded from both
the Porirua and Kenepuru Streams and they should both be clearly identified in
Schedule F1b to avoidny chance for confusion as to what reach/stream is

considered significant/known in the future

Recommendation: Schedule F1b: Known rivers and parts of the coastal marine
area with inanga spawning habitat

385. Add thetidal reachesf the following riversto Shedule F1b and Map 14
(Note that these are not new listingst more accurate names to reflect the
scheduled arga

Awhea River Kaiwharawhara Streanaiwhata StreanpNgakauau Stream

Okau StreamwWaiwhetu StreamWharemauku Stream

386. Make the following mendmentdo the names used iBchedule F1b and Map
14:

Lake OnokeandR u a mU hRaverg a
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PounuiLagoon/Lake Pounui Stream

Poriruaand KenepuriStreans

Rule R104 Structures in natural wetlands and significant
natural wetlands

387.

388.

389.

390.

Ms Whitney (Transpower) segkeither a new permitted activity rule for

existing structures in all wetlands or an amendment to Rule R104 to include
ongoing use mai ntenance, repair, additionebd
s20A(2) means existing structures will otherwise require resotwnsent as a
discretionary activity once the proposed Plan becomes operative as the use

would contravene Rule R107.

Legal advice on this matter is as followsh®ther section 20A will apply and
consent is required for existing structures will dependvbare the structures

are located.

If the structure is on land where section 9 appliesise of the structures

allowed unless thgroposed Plan says otherwise, therefexisting structures

do not reed to be explicitly permitted-or transmissions les, Regulation 5 of

the NESETA provides for the O6operation
permittedactivity.6 Oper ati on6 is defined to incl uc
line to convey &electricity6é anudest he de
structures associated with them. Therefdog,transmission line structures no

specific permitted activity is regred in the proposed Plan (althougther

structures not covered by an NES might).

If the structure is in the CMA section 12(2) prodes that no person may

occupy the CMA unless expressly allowed in a NES & m a regional

coastal planWhere a wetland is in the CMA, the occupation of that land by a

structure would either require consent, or specific authorrsatithe regional

coastal planFor transmissions lines, Regulation 5 of the NESETA provides for

t he 6operati on of Ahned&i asti mg pterram stmie
00Operationd is defined to include o6the
electricitydiandot hedt dahs mi srgciuresn s I i ne
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associated with thengo for transmission line structures no specific permitted
activity is required in the proposed Plan (but other structusesovered by an
NES might).Regulation 4 of the NESETA speiciélly states the NES applies
to occupation of the CMA.

391. If the structure is in a bed or a lake or rivesection 13 of the RMA concerns
restrictions on certain uses of beds of lakes and rivers and states that no person
may O6use any stdeua ouenrtiee bédnof a river eimless u n
expressly allowed by a NE®,r a r ul e i n Thareforegigesso n a | p I
there is a rule allowing the use of structuitesn consent would be requirdtl.
no permitted activity for these structures is providechanpgroposed Plan then
sedion 20A is likely to apply &n applicant would need to show it was lawfully
established, and the effects are the same or similararacter, intensity and
scale). | f it wasnot l awfully established
unlawful, andthat position has not changechéerNESETA will not apply here
as it only applies to Ouse of l anddé (al
defined to exclude beds of lakes and rivers when it is in a NES.

392. Therefore, it is only the use ofatismission structures in wetlands that are
within the beds of lakes or rivers that are not provided for. As such |
recommend an amendment to Rule R104 to provide for the use of existing

lawful structures.

393. Ms Whitney (Transpower)seeks deletion oR104f) restricting activities to
handheld machinery within all atural wetlands. She considers thaving to
comply withthe generalconditions in Section 5.5i8 sufficient to controlany
adverseeffects. This will allow local authorities to use some lamgeachinery

for maintenance and repair where necessary.

394. Wetlands are fragile environmenis the intent of restricting the use of
machinery to hantteld machinery is to limit the potential risk of adverse
effects associated withe activities provided for iRule R105 (which include,
for examplethe maintenance or replacement of existing structwtg@sh could
potentially involve heavy machineryeposition to create stable working
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platforms and trenching to name a jewhe general conditions do provide
sonme measure of control but, in my opinion, it is inappropriate to provide for
the otherwise unfettered use of larger machinergaoy out these sort of

activities without assessmenttbk potential effects

Mr le Marquandaccepts that wetlands are fragdsvironments and should be
protected from inappropriate development, especially activities involving
vehicles and heavy machinery. However, he notes the requirement on
electricity operators to comply with the Electricity (Hazards from Trees)
Regulations @03. Vegetation that grows too close to an existing electric line
could result in a flashover and not only cause a power outage but result in a fire
and associated broader loss of values for that wetldadconsiders that it is
appropriate to enable adties like vegetation trimming with hand held
machinery in and around existing infrastructure where the disturbance will be
minimal. He notes that Rules R104 and R105 permit the use of hand held
machinery in relation to structures in wetlands and pestt gantrol and
considers that it would be reasonable that a similar approach is taken in relation

to vegetation trimming associated with maintenance of existing infrastructure.

| agree with Mr le Marquand that provision for this scale of actiatgnable
the maintenance of regionally significant infrastructsrpustified so long as it
meets the conditions of Rule R104nd | recommend an amendment

accordingly.

Recommendation

397.

Add the following to Rule R104:

Theuse,maintenance, repair, addition, alteration, or replacement (like for like)

of an existing lawful structure or existing lawful regionally significant

infrastructure including associatedregetation removaland the placement of

é
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Rule R104A - Structures in natural wetlands and significant natural
wetlands within a sites identified in Schedule C (mana whenua) -
restricted discretionary

398.

399.

Mr Wilson is opposed t@roposed new &He R104A as he considetbat it
would preventhe bulding or replacement of maimand requests replacement
of this rule with a general rule that permits all structures under’.18m
considers that becauseanbowner permission will always be required to
construct structures on the bed of a wetlaithé imposition of a restricted
discraionary rule is overly onerous on an activity that has less than minor

impact on the wetland.

| set out the rationale for new Rule R104A in my S42A Report: Wetlands and
Biodiversity at pargraphs664-665). In my opinion, landowner permission will

not necssarily take into consideration the effect of a structure (albeit a small
structure) on the relationship of iwi with the significant values of the scheduled

site. For these reasons, | continue to recommend my original recommendation.

Rule R105 - Planting and pest plant control in natural wetlands, significant
natural wetlands and outstanding natural wetlands

(f) Appropriate plants

400.

401.

The Panelasked vhat information is available so that people know what plants

are typical of the area and wetland type?

The Council hasa list of wetland plant speciethat are appropriate for the

wetlands of the Wellington Region and is develogmgher guidance that is
focussed on wetland type which wil!/l be
later this year As discussed unddssue 1, Council has an active and well

funded Wetlands Programme supported by staff in the biodiversity, land
management and environmental science departments who are available to

provide sitespecific advice.

(g) Pest plant species

402.

Dr Gerbeaux MIOC) is concerned with th@roposedchangeto Rule R10%g)
which removes the concept hebscorgress t pl at
related tothe@r cei ved i nv as(Typha austtalsin theslowerf r aup ¢

North Island. The current wording would allawa utp i removed in areas
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where it can contribute as habitat to some threatened species (such as bittern),

in areas where it may not have been present historically.

403. | have discussed this with Dr Crisp amhile she is sympathetic to Dr
Ger beauwgmss shmencconsi ders that a case
typical of wetlands in the Wellington Region and that there is no further case to
answer. In my opinion the amended wording recommended in my S42A report
is more helpful than reverting to the asifietl text. | also note that the
Minister of Conservation, in the original submission, requested clarification of
t he wor d A khagspnote thatitha Cauncil is currently developing
guidance specifyingvhat wetland plants are typical of the areadawetland
type (as referenced in R105(f)), and what pest fpaties are not typical of
the area and wetland type arde appropriate to be removed from, or
controlled within, a wetland-or these reasons, | recommend no change from
the S42A amendment.

(i) and (j) aerial spraying of agrichemicals and hand-held machinery

404. Mr Havell (on behalf of the Minster of Coesvation) considerthat the aerial
application of agrichemicals undertaken in accordance with EPA permissions
under section 95Athe HSNO Act, manufacturer instructions, and in
accordance with NZS8409:2004ill limit spray drift and that Rule R105(i)
and () shouldtherefore be deleted only apply where a risk management plan
(such as a spray plan based upon NZS8409:2004 or wetland restoration

management plan) has not been developed or followed

405.  Mr Havell notes that in difficult and sensitive areas aerial application will have
less impact on fragile vegetatidhanthe use of hantield machinerywhich
can cause damage to fragile vegetationugh tramplingHe considerghat Dr
Crispbs comment s, and the ret,donoti on of
take into account improvements in the use of aerial spraying technologies such
as small aerial spray units, i.e. drones. In lsggle maagement operations,
he considers thagrichemicals permitted for use in wetlands are most likely to
indirectly affect bird and other species populations through habitat collapse

rather than direct toxicity effects. Inis view, balancing biodiversity values
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such as exotiedominated vegetation versus fauna values is best managed

through wetland restoratiomanagement plans.

406. Mr Havell supports the permitted use of agrichemicals in wetlands in
conjunction with a spray planneironmental assessment and risk management
plan, and compliance with EPA permissions and conditiBlesrequests that
the wording of clause (h) could be altered to reflect EPA terminology, that is

finto and over o water rat her than Asurf

407. | have discussed these amendments with Dr Crepd Mr Denton who
addressed the use of agrichemicals in Hearing StBarhey agree withhat
requested amendment to refer to Adinto
also agree wittMr Havell that the aerial ggtication of agrichemicals within a
wetland can be appropriately managed as part of a wetland restoration
management planl note that | have provided for this in my s42A
recommendationselating toRule R106 with my recommendtion toaddfithe

use of aedlspraying as a Mat.ter of control

408. However,neither Dr Crisp nor Mr Dentosupportproviding foraerial spraying
as part of a permitted activitgue to the risk of adverse effects associated with
this activity. They do not agree with Mr Havell that ERp&rmissions under
section 95A of the HSNO Act, use in accordance with manufacturer
instructions, and in accordance with NZS8409:2004, will limit spray dirii.
their experience that aerial spraying can often be pesgutecandtheynote
that thee are many people who do not have the expertise dDdpartment of
Conservatiorwho would be able to carry out this activity under a permitted
activity rule. For these reasons | consider that providing for aerial spraying as a
permitted activity in natutawetlandsis inappropriatel note that, as well as
developing Wetland Restoration Management Plansto manage aerial
spraying within a wetland, it may be efficient for the Department of
Conservation taonsider applying foa global consento provide foraerial

spraying withinwetlandsin theregion.
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Rule R106 Restoration Management Plan

409. Waa Ratas concerned at thextra approval process for Rule RiBich they
consider isduried in Schedule F3aThe submitter request removal of
barriers to preparing RMPs when the desire is to encourage them; thus removal

of the requirement for a RMP to be approved by Council.

410. Wetland restoration management plans are used in the proposed Plan to enable

activities that would otherwisequire discretionary or necomplyingresource

consent.As wetlands are rare and sensitive ecosysteestoration activities

need to becarefully considered andlanned on a sitby-site basis. For

example, activities such as adjusting water levels neede carefully

considered, not just for the benefits to the wetlands, but also the potential

effects on neighbouring properties. For these reasons, | consider that it is
appropriate for wetland restoration management plans to require Council
approval. | donote that landowners wishing to prepare these plans are well
supported, wi t h advice and of t en fund

Programme.

Rule R107: Activities in natural wetlands and significant natural
wetlands — discretionary activity

411. Ms Whitney opposeshe recommended amendment to Rule R1Q7¢&)ich
was made to provide clarity, as she considers it introduces uncertainty. | agree
with the concerns raised bys Whitney andagreebut rather than adopt her

alternative amendmehtecommen reverting to the original wording

Recommended Change to Rule R107:
412. Amend Rule R107(a) as follows:

(a) the placement of new structuregh a footprint of 10 or greater for the

purpose of hunting and recreation (including maimai and jetties) and all
othe structuresthat—do—notmeet-theconditions—of Rule R18#th—a

PAGE 123 OF 158



Section 42A Report Wetlands and biodiversity

Rule R108 Activities in natural wetlands and significant natural
wetlands

413. Ms Whitney notes that while RulR108 would appear to relate specifically to
activities within a natural wetlands significantnatural wetland, when reading
the accompanying conditions, it appear
diverting water 1 nt o, or from the natur al we
is a noacomplying activity. As such, any take or use of water from a
waterbody that feeds into a wetland is a+4somplying activity, regardless of
the scale of the activity, proxity to the wetland, or nature of effect.
Clarification is sought as to whether this is the intent of the rule. If this is the
intent, it is opposed given there is no scale or parameters provided to the water
take, or use. For example, would a water takenfa stream that feeds into a
natural wetland 1km away trigger the noncomplying rule? In this respect, |
note that water takes from or within 50m of a natural wetland (as a condition
under R136), are a discretionary activity under Rule R142 and are tieerefo

managed. Such a condition could be applied to Rule R108.
414. Ms Whi tuggesied changés RuleR108are:

(a) take, use, damming or diverting watete, within—er—frem the natural
wetland or significant natural wetlaralternatively

(b) take, use, damming ativerting water into, within, or from50m of the

natural wetlanar significant natural wetland.
Response

415. | partly agree with Ms Whitneyhat the norcomplying activity forthe dake
and usé of water should be restrictedo that itapplies within 50m of a
wetland This is consistent witlthe approach taken in Section 5.6.2 Take and
Use of waterand specificallyp e r mi t t e Rule &&36 Takd andyuseoof
wated which permitsthe take and useof water (subject to conditionsyvithin
50m of a natural wetland. | recommend an amendmetd Rule R108
accordingly and consider the activity of taking and using water beyond 50m of
a wetland would be considered under Rules R136, R141 or R142.
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416. | consider that damming or diversion of was@ouldreman unfettered by this
setback as damming and diversion of water into, within or from a wetland
could have significant adverse effects on wetlands hydrology and functioning
and as such it is appropriate that this be the subjetiieofesource consent

process.

Recommended Change to Rule R108
417. Amend Rule R108 as follows:

(a) take, usedamming or diverting water into, within or from timextural
wetland-or significant natural wetland, or the take and use of water

within 50m of thesignificant natural wetland,

Rule R110: Activities in outstanding natural wetlands T non-complying activity

418. Ms Whitney (SWDC/MDC andTranspower)raisesthe sameconcern with
respect o At ake, use, damming or diverting
above inRule R108 The same response applies hasefor Rule R108 above

and | recommend an amendment accordingly.

419. Ms Whitney seeks that activities and structunesutstanding natural wetlands
associated with RSI, including reclamatiand the discharge of stormwater,

area discretionary activity under Rule R109.

420. As noted in my S42A Reporthé activities addressed under Rule R110 are
nonrcomplying, consistent with the strong objective and policy direction to
protect outstanding water bodies and their valliés anticipated that activities
to be undertaken within an outstanding natural wetland will be addressed by

their restoration management plan

421. With respect toregionally significant infrastructure, all of the activities
addressed have a high risk of adversafiecting the outstanding values of
these ecosystems. Rule R110 does not prohibit these activities, but sets a strong
test (unless the effects of the activities are no more than minor), which will
assess their appropriateness within the context of tleetolgs and policies of
the proposed Plan. continue toconsider that this is appropriate given the

outstanding nature of these water bodies.
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Recommendation Rule R110

420. Amend Rule R110 as follows:

(b) take, use damming or diverting water into, withor from the

outstanding natural wetland, or the take and use of water within 50m

of theoutstanding natural wetland,

Method M21: Fish Passage

422.

423.

424,

Mr Falloon reiterates the originBFNZ submission and seeks that clause (b) is
amended taiproviding training and guidance to landowners and managers

including on design or rettfitting of culverts and river crossing structuoes

and in clause (c) priority areas are named.

The Minister of Conservation generally supported Method M21, but requeste
amendment to refer to the role of the Department of Conservation in relation to
fish passage, and to ensure that the Department be involved in the
determination of priority areas to restoring fish passage and to ensure a focus
on priority areas, while taining the general direction to restore fish passage.
Ms Coopeiseekghefollowing amendment to Method M2d) :

(c) identifying priority areas for restoring fish passage in consultation with key

stakeholders (including the Department of Conservation) rastbring fish

passage ithese areas aspaiority areas

| agree with both of these requesdtsonsider thathe change requestday Ms
Cooperwill contribute to meeting the concerns of FFNZ and | recommend

amendments accordingly.

Recommendation Method M21: Fish Passage

425.

Amend Method M21 as follows:

Wellington Regional Council will support the maintenance and restoration of

fish passage in the region by:

(a) developing and providing information on fish passage, and
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(b) providing training and guidance tandownes and managersncluding on

design or retrditting of culverts and river crossing structuraad

(c) identifying priority areas for restoring fish passage in consultation with key

stakeholders (including the Department of Conservation and landowners)

andrestoring fish passage inese areas aspaiority areas

Issue 8. Schedule A: Outstanding Water Bodies

General

426.

427.

Mr Falloon reiterates the NZFF request to delete Schedule A and all references
to outstanding waterbodies in the rules pending a future plan change in

accordance with Method M7.

FFENZ introduces no new argument and therefore my response as gnapara
781 of my S42A: Wetlands and Biodiversity stands and | recommend no

change.

Taup®@ Swamp Compl ex

428.

429.

In my s42A Report Wetlands and Biodiversityl, accepted the submission of

the QEIIl Trust to elevate the Taup@ S\

signi ficant ,listedtinuScredule #3ein theagropbded Planan
600Out standi ng , Ist@dio 5chddulewA8.tThisa recdrdmendation
rde i ed on the advice of Dr Crisp that
criteria to be recognised aan Outstanding natural wetlands it is both
HighlyRe pr es ent atHighRabér iatnydd hvaasl udeapts 814 e f er
815and Appendix Hn thes42A Report: Wetlands and Biodiversity).

TheTaup @ Somplexpomprises

1 The main body of the wetland, owned by QEIl (29.72,re)d including
the northern part of the Plimmerton Domawned by PCC (6.09 ha).

1 Two arms to the west of theain trunkrailway: The Track Wetland (0.73
ha,owned byPCC) and Botha Wetland (0.70 pavately ownegl.

1 Three arms to the east of the state highway: (2.33 ha, 0.81 ha, and 3.31 ha
i all privately ownejl
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Matters arising during the hearing

430. During QEI I Tr u$eadng StpameS then Paadiquested a
clarification of the boundaries of thevetland area to be upgraded to
Outstanding.

Response

431. The Trust has provided supplementary written legal submissions to confirm
t hat their submi ssi on Swaegd @mplex.dl altoo t he
confirm that this is what was assessed by Dr Crisp and included in her primary
evidence For the avoidance oenyd o u b t , I recommend t hat
Swamp Complex as assessed using the RPS criteria and as shiqpendix
H1 Map 1 is removed from Schedule F3 aadded toSchedule A3with the
wetland to be shown on Map 1 and the
(GIS).

Add sites to Schedule A: Outstanding water bodies

Background

432. Ra n g iotWairempaequested the addition of 15 waterdies to Schedule
A: Outstanding water bodiekrejected that request as | consider that including
a list of outstanding watdsodies for only one iwi group imappropriateas
there has been no robust process usadeauatify the criteria or process to be
used to identify these sitggsefer to pargrapts 783785 in S42A report:
Wetlands and Biodiversity)nstead| recommended an amendment to Method
M7: Outstanding water bodies (refergaragraph794) that the Counlcivork
with mana whenua to develop and apply criteria to identify water bodies with
outstanding cultural and spiritual valu@shich would then beadded to the

Plan via a plan change or variation)

433.  There are significant implications of a water body bdisigd in Schedule A,
with the proposed Plan taking a strong apprdacprotect aitstanding water

bodies and their significant valugefer to Objective O31 and Policy P39).

434.  Activities that disturb the bedf a Schedule A sites are more likely to reguir
resource consent and generally have a higher activity status compared to the
same activity outside a Schedule A site. Where an activity would be a

discretionary activity outside a Schde A site, it is frequentipon-complying
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within Schedule A sites.ere are also two prohibited activity rules in section
5.5 of the proposed Plan that apply to the reclamation of outstanding wetlands
(Schedule A3) and outstanding lakes (Schedule ARjther, n my S42A
Report: Beds of lakes and riverdhdverecommende that reclamation within
Schedule Al sitesecomea prohibited activity under Rule R128, except where
necessary to enable the operation, maintenance or upgrade of regionally

significant infrastructure.

Schedule A sites are also subject to higher standar@sms of the permitted
discharges to water rules in section 5.2 of the proposed Plan (considered in
Hearing Stream 4).

The sites currently listed in Schedule A of the proposed Plan include:

1 3 rivers, all located within either forest parks ortevasuply protection

areas
3 lakes

14 wetlands

Matters arising during Hearing Stream 4

437.

438.

Mr Percy(R a n g iotWairaepa)onsiders that in ost to give effect to the
NPSFM, the proposed Plamustidentify all outstanding freshwater bodies.

Mr Percy is concerned that there is no certainty about when a full list of
outstandingwater bodies for the Wellington Region will be completed and
requests that either a variation to the proposed Plan is eqitradw or that the
water bodies requested be inserted in Schedule A as part of this current
Schedule Iprocess. He also considers that if Schedule B sites are given the
same protection as Schedule C sites, this would provide some interim

protection of sora of the sites identified.

The Panel askedlv many of the requested sites are already in Schedae C

whet her RangitUne provided sufficient
The Panel requested a s32AA assessrfrent Mr Percyof including these
additional sites as part of this current process rather than at a later stage.
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439.  Mr Percy provided supplementary evidence on 27 April 2018, which includes

four sets of tables:

440. Table 1 illustrates the effect of applying the same rules to Schedule B sites as

are currently applied to Schedule C sites in the proposed Plan.

441. Table 2 provides references to Rangit Ur

water bodies:

RuamUhanga River and its tributari
Wairarapa Moana

Lake Pounui

Hapua Korari

The Hidden Lakes

= =4 4 -4 -

442. Table2 al so refers to the report from Ca

Wairarapa Waterwayso (November 2011),

basis for supporting RangitUneds reque

bodies in Schedule A:

1 Waipoua River

1 Waingawa River

1 Kopuaranga River

1 Waiohine River

443. Table 3 illustrates the effect of recognising tRes a m U hRivergaad its
tributaries, Wairarapa Moana, Lake Pounui, Hapua Korari and the Hidden

Lakes as Outstanding Waterbodies and including them in Schedule A.

444. Table 4 provides a sidey-side comparison of the consequences of including

the relevant waterbodies in Schedule A or Schedule B.

Response
HasR a n g iptovidedesufficient evidence to support all the extra sites?

445. Mr Percy refers t odea prgsentetl dueiriysearlieru | t ur a

hearing streams fofive of the 15 waterbodies requested to be added to
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Schedule A in its submission¥he submitter ef er s t o Cal eb Roy
report oOCul tur al Val ues for Wairarapa W
inclusion of an additionalfour water bodies. No additional evidence is

provided for the remainingx sites.

446. Note thatthere is background information available associated with the
preparation of Schedule B.avlyof the siteshatRangi t Unbeadddd quest s
to Schedule A are already included in Schedu(esBer to Table3).

Costs of including 15 additional sites in Schedule A

447. Increasing the number of Schedule A sites will increase the costs to resource

users, who will be:

1 more likely to require resouramnsent for their activities (fewer permitted
activities for Schedule A sites)

T need to achstandard as obhcgherties that wc
discretionary activities outside of Schedule A sites are frequently non
complying in Schedule A site©bjective 031 and theeslevantpolicies
such as Policy P38et a high test for necomplying activities.

1 unable to apply for resource consent for reclamation, as this is a prohibited
activity in outstanding wetlands (Schedule A3) and outstanding lakes
(Schedule A2) and recommended in my S42A Report: Beds of lakes and
rivers to be prohibited in outstanding rivers (Schedule, &kept where
necessary to enable the operation, maintenance or upgrade of regionally

significant infrastructure.

448. There are 20 @6 listed in Schedule A of the proposed Plan as notified (3
rivers, 3 lakes, 14 wetlands). The Schedule Al designation for outstanding
rivers currently applies only to define
River upstream of the confluence with thHeukeatua River). Some of
RangitUneds requested sites are at a o
RuamUhanga Ri ver a nAtldinga 19 additianal sitesr i but ar
particularly such largscale sites, would significantly expand the scope of
ScheduleA from what was notifiedIt is my understanding that the intent of
Schedule A was to schedule only the creme de la creme of water bodies, rather
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449.

than capturing a large part of the regidrhis would have significant cost

implications for resource users.

There is also an equity consideration, for two main reasons. Firstly, there is no
description of the criteria wused to
added to Schedule A and, given the cost implications, Council has a duty to
ensure that a raist and consistent process has been used to identify new sites
to include in this schedule. Secondlgonsider thatt is inequitable to include

sites for only one iwi group ahead of the work envisaged under Method M7.

Benefits of including 15 additionaltes in Schedule A

450.

451.

The main benefit of including additional sites in Schedule A is increased
protectionof the cultural values of these water bodlewte that all of the sites
are already subject to some degree of additional consideration as thadly are
listed in at least one other scheduleble below shows all of the schedules
each of the 15 additional sites currently appear in within the peapBlan.

Parts of six of the sites are already listed in Schedule C. If the Panel accepts my
recommendatiorin my S42A Report: Beds of lakes and rivers to include
Schedule C sitesn prohibited activity Rule R12 these six sites will be
protected from eclamation regardless of whether they are also included in
Schedule A. Reclamation outside Schedule A or Schedule C associated with

piping a stream is a nezomplying activity under Rule R127.

Table3: Requested additional sites éuthedules they are cently listed in.

Requested additional site | Schedules already listed in the proposed Plar

recommended to be listed

Te Awa o Turanganui Schedule F1

Te Awa o Tauanui Schedule F1

Te Awa o Ruakokoputuna Schedule F1, Schedule |

Te Awa o Huangarua Schedule B'® Schedule H2, Schedule |

Te Awa Tapu 0 Ruamahanga Schedule B, Schedule C, Schedule F1, Schedule F2, Schedule F3,

Schedule H, Schedule |

¥ Recommended to be added in HS1 S4&¢eas and sites with significant mana whenua values
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Te Awa o Taueru Schedule B3, Schedule H2

Te Awa o Whangaehu Schedule B3, Schedule F1, Schedule H2, Schedule |

Te Awa o Waingawa Schedule B*3, Schedule F1, Schedule F2, Schedule H, Schedule |

Te Awa o Waipoua Schedule B3, Schedule C, Schedule F1, Schedule H, Schedule |

Te Awa o Waiohine Schedule B3, Schedule C, Schedule F1, Schedule F2, Schedule H,
Schedule |

Te Awa o Kopuaranga Schedule B3, Schedule C, Schedule F1, Schedule H2, Schedule |

Wairarapa Moana Schedule B

Lake Pounui (Lake Pounui Wetlands are in Schedule A3), Schedule F1

Hapua Korari Schedule C

The Hidden Lakes Schedule C, Schedule F3

Risks of not acting

452. The risk of not acting is that the values associated with the 15 sites not
currently included in Schedule Acould be subject to inappropriate
development. | consider this risk to be low becaakeof these rivers are
alreadylisted in a site of significance. Many activities will therefore already
triggerrequirement for resource conseoften asa discretionary activityhich
will require a full assessment of all potential effects and can be declined.
Further, Policy P18 aleely provides for iwi to be informed of resource
consents relating to Schedule B sites, with recommendations in Hearing Stream
1 to recognise iwi as an affected party, and Policy P45 provides for a high level
of cultural oversight of activities within Schaelé C sites, including a

requirement for a cultural impact assessment.
Risks of acting

453.  In my opinion, the main risk of acting is that sites have not been subject to a
robust process of consideration are included in Schedule A and the résait is
large aeas of water bodies are subject to excessive restrictions. Given the

extent of some of the requested additions, | consider this risk to be high.
Conclusions
454. | continue to recommenithattherequesp f Rangi t Unbereecteai r ar a

and Method M7 extated so that the Council works with mana whenua to
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develop and apply criteria to identify rivers and lakes with outstanding cultural
and spiritual values across the regtbat are theradded to the proposed Plan

via a plan change or variation.

Upper Reaches of Hutt River
455.  Ms Wratt requests that tl&S maps should be amended to shbatthe upper
reaches of the Hutt Riveincluded in Schedule Aextend toa point 20m

upstream of the Kaitoke weir.

456. | agree that the currelacation of this siton Map 1 ando®ounci | 6s onl i
web map viewer is incorrect and recommend a correctish@snon theMap

2 in AppendixH.

Schedule A2: Lakes with outstanding indigenous ecosystem values
457. In Issue 8 of the S42A Report: Wetlands and Biodiversity, | recommended

adding tke criteria used to identify lakes with outstanding indigenous
ecosystem values to the beginning of Schedule A2. These were inadvertently

omitted from the redline text and | recommend that these be added.

Schedule A: Recommended changes
458. Add Taup @ Swalexpto Map rh of the proposed Plan and to the
Council 0s onl i (&) web map viewer

459. Amend the GIS map for Schedule Al to show the Hutt River extendiag to

point 20m upstream of the Kaitoke weir.
460. Add as a preamble to Schedule A2:

Lakes listed in Schedul&2 as having outstanding indigenous ecosystem

values meet the following criteria:

q Indigenous fish diversity (habitat for six or migratory indigenous fish

species); and

1 Threatened fish species (habitat for nationally threated fish species).
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Issue 9. Schedule F: Ecosystems and habitats with significant

indigenous biodiversity values

Schedule F1 General
461. Mr Falloon reiterates theHNZ original submissiomegarding amendments to

the preamble to Schedule the need to clarifgriteria and prioritisesitesin
Schedulg1, with detail to be addeldy thewhaituaprocess

462. Mr Perrie responded to these concerns intaghnical evidence for HS5:
Wetlands and Biodiversityas reported irparagrapts 830-831 of the S42A
repor). Mr Perrie stands by his commis supporting the robustness of
Schedule F1 as an appropriate list of rivers and lakes that are significant
indigenous ecosystenasnd his conclusion that no changes are required to this
scheduleFFNZ has provided no additional information and for thessans, |

do not recommend any amendments.
Ngarara Stream

463. Ms Drewitt (Maypole Environmental) requests amendment of Map 1 to show

correct boundaries for Ngarara Stream and tributaries

464. Mr Perrie has reviewed Ngarara Stream ardtributaries as shownon
Council 6s onl.iHe agreesahathewiiseaw énaccuracy and

recommends that this ®rrectedhis accordingly.
Wharemauku Stream and its tributaries

465. Kapiti Coast Airport Holdingd.td remainsconcerned at the catchmeside
approach taken by Council to the Wharemauku Stream and its tributaries and
subsequent classification of the entire stream/tributary system as having
significant ecological value, coupled with onerous policy framework, valeh

a number of unreasonable consequences.

466. Mr Perrie reviewed the appropriateness of including the Wharemauku Stream
and its tributaries in Schedule F1 for the S42A Report: Wetlands and
Biodiversity (pargraphs 852-855), confirming that this stream meetshe

criteria for being classified s a iffsicggant I ndi genous ecosy
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Recommendations i Schedule F1

467.

Make achange to the online GIS map viewer to correctly show Ngarara

Stream

Schedule F2c: Habitats for indigenous birds
Stony Bay and Casghoint

468.

4609.

Ms Whitney requests amendments to theundaries ofwo sites listed ir-2c
(habitats for indigenous birds in the coastal marine)aleang in Stony Bay
andCastlepoint, to exclude boat launch areas.

As statedn my S42A Reportthe main concern dhis submitter is\otwhether
these sites havsignificant valuedor indigenous birdsbut theeffect of the
rules which do not provide for boat launching within sites of significance. |
understand thain the ROR Report: Activities in the Coastal Marifgea
(underlssue 4, Section 8 Mr Blackmanhasrecommended changés Rule
R190 to explicitly provide for the launching of boats within sites of
significance For these reasond, do not recommendany change to the

boundaries ofhe Stony Bayor theCaglepointsites in Schedule F2c.

Sites adjoining Wellington International Airport

470.

471.

WIAL has requested removal of Schedule F2c sites located adjacent to the
Wellington Airport, including both Lyall and Evans Bays, and the adjoining
CMA. Ms Dewar and Mr Kyle @wmit that there is insufficient evidence to
support the categorisation of sites bounding the Airport as significant habitat
for indigenous birds. WIAL draws on technical evidence from Dr Thompson
who is of the view that the Wellington Airport sector oistboastal zone is a
highly modified habitat, consisting of imported rock material and concrete
blocks that do not support any breeding seabird or shorebird taxa. Dr
Thompson supports the removal of this section of the coastline from Schedule

F2c and conslers that this would have negligible effect on indigenous birds.

Mr Kyle also notes that WIAL is obliged by the Civil Aviation requirements to
implement a Wildlife Hazard management Plan and undertake bird control
activities to ensure aircraft safetgoth Mr Kyle and Ms Dewar consider that
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inclusion of this coastline has the potential to have significant constraints on
the development of the Airport due to the directive and limiting policies

associated with significant habitats.

While WIAL have opposedhe scheduling of these sites for their biodiversity
values, | understand that their main concern is the perceived lack of a
consenting pathway for activities within sites with significant biodiversity

values. | have addressed these concerns in the sdction | e d i New

Combination of avoid policies and n@eno mp | yi ng agraphi2% t i es 0O

on) where | conclude that the provisions of the proposed Plan do not preclude
activities within sites with significant values, but rather ensure that they are
caried out with appropriate environmental safegaurds. | note that Policy P41
states that activities in significant sites should be avoided in the first instance
and, if they cannot be avoided, then they have the opportunity to apply the
biodiversity mitigaton hierarchya manage the adverse effects.

| sought advice from Dr Nikki McArthur to respond to the opposition of WIAL

to the scheduling of these sites as part of my S42A Report (refer tgragaim
887-898). | have sought his further advice to responithéoevidence presented

by WIAL at Hearing Stream 5. Dr McArthur has advised that he considers that
the submitters have presented no new information that refutes the scientific
appropriateness of scheduling these sites and that he stands by their inclusion
in Schedule F2c. He notes that these sites were identified by an expert panel of
specialist ornithologists, which also included himself, two senior DOC

Scientists and one Birds New Zealand Council member.

For all these reasons, | recommend that the babitat sites that adjoin

Wellington International Airport should remain within Schedule.F2c

Wellington Harbour and south coast

475.

WCC remains concerned that Schedule F2c does not include areas used by
birds within unmodified parts of the Wellington coastline, but does include
areas within the highly urbanised parts of the coastline that are then subject to a
very restrictive policy famework. WCC seeks the addition of NZ banded
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dotterel breeding sites on the south coast, supported by the evidence of Ms

Emeny.

476. I n response t atthaNacnipkte matune ofeSchedule fE2e
reason for this was discussed in my s42A reporgjnglon the evidence of Mr
Nikki McArthur. | note thatthe Council is currently carrying ouh antensive
survey of indigenous birds around the coasttithe entireVellingtonregion
Surveys are being done in 1km coastal reaches gpatate surveyare being
carried out withinestuariesWe | | i ngt onés south coast wi
of this work this spring Schedule F2 will be updated as a result of this work
through the nextplan change or variation procebging undertakenand |

consider thathis should help to meet the concerns of the WCC

477. 1do not support the view that Schedule F2c¢ should be updated every Fagears
thiswould be a very onerousommitment for CouncilHowever,updates to the
schedulecan bemade as part of ongoing plan dgas asa result of new
information, includingchanges to the conservation status of coastal bird

species.
Wellington Harbour(Port Nicholson) inland waters

478. The Panel queried why Map 18 (insert) does not show the harbour as being
shaded blue, as shownn Ma pWellin§ton Hérbour (Port Nicholsori)
inlandwater6 i s | i sted in Schedule F2c and tF

insert.

479. | have reviewed this map and consider th& shadingvas probablyomitted
because it would make it impossible taigder the scheduled foreshore sites.
However, this should be rectified andedcommend an amendment to rectify

this (refer toMap 3 inAppendixH).

Recommended Amendments
480. Amend Map 18 I nsert to shioiwnltahmd wahtee riisy
areincluded in Schedule F4as shown irMap 3 AppendixH).
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Schedule F3: Identified significant natural wetlands

Henley Lakes A

481. Ms Whitney requests clarificatiom the planning maps or the schedthat
Schedule F3 only applies to Henley LakesaAd not thewider wetland
network in the Henley Lakes areshe also requests further evaluation as to the
appropriateness of the inding Henley Lake A within Schedule F&s she
notes thatit is not included in théWildlands Report(2013 and that other

reports refeto them being of local, rather than regional, significance

482. | note that Schedule F3 specifically r
wider Henley Lake complexSchedule F3 lists natural wetlands that are greater
than 0.1ha and the level of ecologisanificance is not a consideration. For

these reasons, | recommend no amendment to this listing.
Pylon Swamp

483.  Three significant wetlands that make up Pylon swamp on the property of David
and Michael Keeling were identified in Schedule F3 of the proposad WAt
Keeling in his originalsubmissionopposed the inclusion of Pylon Swamp in
Schedule F3and raised concerns with the indicative delineavestland
boundaries. During his presentation at the Hearing, Mr Keeling acknowledged
thatthe central coref Pylon Svampwas likely to bea naturalwetlandand, in
a following discussion with Council staff, agreedalbow Council wetland

expers access toarry out a scientific delineation tifewetlandboundaries.

484. Mr Owen Spearpoint Counci | 6s iswet sanhdd s MeciKelel i
propertytwice in May and June 2018 to carry out a delineation exercise. Using
a nationallyaccepted delineation methodology, he concluded that, while some
of wetland areas now have marade features in the form of fences and gate
the topography and vegetation indicate that all three parts of the Pylon Swamp
meet the criteria for betherefpreremaiionat ur al
Schedule F3 of the proposed Plablr Spearpoint has prepared new
delineations for the boundasieof these wetlands, which will be updated on
C o u n inierhad™S wetlanddayer.
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485. Relying on the evidence of Mr Spearpoint, | therefore recommend that Pylon
Swamp remain within Schedule F3s the boundaries for Schedule F3
wetlands are not included thin the proposed Plan, no further

recommendation is required.

486. In Table 7 of my Section 42A | propose a number of name changes for
Schedule F3 wetlands to be consistent with the wetland names in the KCDC

District Plan. Mr Keeling opposéke following chages:

a) Huritini Swamp toLake Huritini Swamp

b) Waiorongomai Road Manuka Wetland to WaiorongorRaiad MChuka
Wetland

487. Mr Keeling also considers th#te listing forLake Kaitawa& Keelings Bush
should read.ake Waitawa& Keelings Bush

488. I have discussed these names widlh Counc

ofMr Keelingds points and | recommend am

Recommendations i Schedule F3
489. Amend the following wetland names in Schedule F3:

I.  kakeHuritini SwampSwamp
ii.  Waioronganai ReadRoadM huka Wetland
ili. Lake\WKaitawa & Keelings Bush

Schedule F4: Sites of significant indigenous biodiversity in the CMA

KaiwharawharaSreammouth/ Btuary

490. CentrePort Ltd (S121continues to express concern regarding the apparent
conflict betweenthe scheduling of the Kaiwharawhara Stream mouth and
estuary in Schedule F4 (coastal sites) and the policy framework that recognises
regionally significant infrastructure anth particular the Commercial Port
Area. Mr Daysh is concerned thdihe interse¢ion of the port area with the
Kaiwharawhara Stream mouth and estusty meanghatworks that are more
intensive than maintenance and repair would nbe-complying activities,

resulting in many uncertainties and risks for an otherwise appropriate
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developmentHe sets outa number of options to try and resolve his congerns

one of which is to removine Kaiwharawhara estuary from Schedule F4

491. Mr D a ygsenbrél ®oncerns withregard to the ombination of i @ido
policies andnon-complying activity status are addressedboveunderfi Ne w
Issue: Combination of avoid policiesand roo mp | yi ng acti vi ti es«
125 on) His concerns regardinghe specific rules that apply to the
Kaiwharawhara Stream mouth and estuary are addressed by Mr Deimign

Right of Reply: Management of theasal marine area

492.  With respect to the removal of Kaiwharawhara Stream mouth and estuary from
Schedule F4CentrePordid not presentany further evidence challenging the
scheduling of the Kaiwharawhara Stream mouttd astuary andr Daysh
statedat the Hearinghat theyno longer seek st deletion He did however
request clarification of the boundaridefining boththe CMA and the river
mouth and queried why the Kaiwharawhara Stream mouth was not included in

the panning mapst2-48 thatshow thesdoundaries for some rivers

493. It is my understanding that map2-48 only showthose rivers where there has
been a negotiated agreement between the regional council and relevant parties
as to theCMA and river mouthboundaris; all of thesewereagreed as part of
the operative Regional Coastal Planthe development of the proposed Pdan
decision was madeot to pursueany additionaldelineationsfor other rivers,
but rather to rely on the definitiodor CMA in the RMA. For the
Kaiwharawhara Stream th@MA boundary isshown as beinghe upstream
boundary of the Schedule F4 s({tearked adjacent to Hutt R@nd the river
mouth boundary ishown atthe downstream boundaryhese boundaries are

shown on GSavabrviewet 06 s

PAGE 141 OF 158



Section 42A Report Wetlands and biodiversity

Issue 10. Schedule I: Important trout fishery rivers and

spawning waters

Background

494. In my s42A Report, in response to concerns raised by a number of submitters
such as FFNZ, | provided clarification of the criteria used to identify the
important trout fishery rivers and spawning water listed in Schedule I, along
with a reassessment of the rivers listed in Schedule | against these criteria. This
work relied on a technical review carried out by Dr Adam Canning, a
freshwater fisheries expeastorking for the Wellington Fish and Game Council,
with his evidence attached as Appendix H to the s42A Report: Wetlands and

Biodiversity. In summary, these criteria are:

Important trout fishery rivers

A river is considered tbave regionally important trout fishery values where it

has a trout population and meatdeast twoof the following criteria:

i) is close to home (within 30 minutes driving from a centre of
population)

1)) provides a wilderness experience

iii) has a high frequencyf use (at least 100 angler days for at

least one of the last three National Angler Surveys)

iv) has a high catch rate
V) has a high chance of catching a trophy fish (angler
motivation)..

Important trout spawning waters:

A waterbody is considered to be regiogathportant for trout spawning if it is

in the catchment of an important trout fishery river and has:

) had aconfirmed spawning assessment
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i) been identified as having suitable spawning habitat since the
year 2000

495. Dr Canning evaluated the rivers listedSohedule | against these criteria and

made the following recommendatignehich | accepted in my s42A Report

a) Important trout fishery rivers : All the rivers listed in Schedule |
Important Trout Fishery Rivers meet the criteria for regional

importance anghould be retained.

b) Important trout spawning waters: The following rivers do not meet
the criteria for an Important Trout Spawning Water and should

therefore be removed:

T FIlightydés Stream,
1 Pukehinau Stream,
1 Tauweru River, and
1 Whangaehu Stream
496. | made segral other recommendations in regard to Schedule I, including to add

8 rivers to Schedule 4 Important trout fishery rivers. Unfortunately, in the
Summary of recommendations and the redline version of the s42A Report, |
incorrectly recorded that these @i be added to Schedule Important trout

spawning waters. | recommend rectifying this error in this Right of Reply.

Classification of sites within Schedule |

497. FFNZ continues to raiseoncernsregarding the criteria and data used to
identify Schedule Isites, for both important trout fisheries and important
spawning watersiVhile Ms McGruddy does express support for the inclusion
of important trout spawning habitat in the proposed Plan, she redoasthe
Council review the criteria used to defingysificance to ensure that they are
appropriate,analyse the evidence supporting the classification oflighed
water bodies,and evaluatehe costs and implications, including for stock

exclusion
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498. Pending completion of that analysis, FFNZ seeks thatedidb | be
restructured to show indicative priorities, and relevant rivers/reaches be located

in whaitua chapters for whaitua consideration, as follows:

T Indicative regionally important trout fishery riversfutt, Ru a mUh an g a

1 Indicative locally importantrout fishery rivers: Wainuiomata, Waikanae,
Waiohine

1 Indicative first priority spawning reachesCollins, Whakatikei, Wainui,
Rahui, Catchpool, Mangatarere

1 Indicative second priority spawning reacheMaungakotukutuku, Blakes

and perhaps others bdsen clear evidence from spawning surveys.
499.  Longer term, FFNZ seeks the following amendments:

1 Trout fishery criteria for importance: >1000 angler days (average of the
last 3 National Angler Surveys (NAS).

1 Trout spawning criteria for importance: engage irgeent adviser to
propose options for identification of important spawning reaches based on
robust analysis of survey data since 2000.

1 S32AA: test options relative to the baseline case and costs implicated for
stock exclusion.

1 Schedule I: specify the aggd criteria, restructure into two tables with
clear and separate headings, specify and map the spawning reaches
identified.

500. Ms McGruddy makes it clear (page 79 of her evidence) that her primary
concern relates to the implications of Rule R97, which requihe exclusion
of cattle (including dairy cows), farmed deer, and farmed pigs from important

trout spawning waters (as they are a Category 2 water body) by 31.07.2022.
Response

501. As explained in the s42A Report: Wetlands and biodiversity (paragraph 955),
Schedule | was developed by the Council in collaboration with the Wellington

Fish and Game Council, drawing on a variety of surveystlagidlocal expert
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knowledge. As set owtbove a review exercise was carried out in 2017 by Dr
Canning, specifically to clarify the evaluation criteria and review the

appropriateness of rivers listed in Schedule 1.

| have asked Dr Canning to respond to the matters raised by FFNZ in relation
to the Schedule | criteria and review, as reported in my s42A report. His
response is attached Appendix G. He makes the following key points:

Important trout fishery rivers

1 Angler days, while useful, are insufficient on their own to ascertain the
importance of trout fisheries. The dataset is based on where anglers say
they have been fishing and may not always match with where they actually
fish, many sites are not detected opegr to have low angler days because
that information was not captured by the survey. Furthermore, the value of
a single angler day can differ between rivers as rivers may be valued for
different reasons. As an example, in some cases, a river with fegr angl
days can be highly valued because of the solitude it provides. For these
reasons, a range of common criteria and expert judgement were used to
identify Important Trout Fisheries.

1 Regarding the data held by Counthile Council doesot hold data on
trout populations because this is the statutory role of Wellington Fish and
Game Council, nathe Wellington Regional Council.

Important trout spawning waters

1 The criteria for identifying trout spawning habitat anechmore complex
than @mply relying on the redd survey datayhich incorporates an
assessment of trout presence (either the fish themselves or spawning redds)
The criteria also include an assessmenthef suitability of the river as
spawning habitat (which takes into consaten attributes such as stream

substrate size, stream flow velocity and stream slope).

Implications of stock exclusion requirement

503.

Council staff have carried out a review of the lengtlaaditionalriver reach
that will be capturedby the stock exclusiorrequirements ofRule R97(d)
because of the Category 2 criteriertrout spawning waters | note that a
significant percentage of the spawning sites are located on Department of
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504.

505.

Conservation or regional park land (approximately 20%), and thus will not
require fencing. Furthermore, there is considerable overlap (approximately
50%) of identified spawning streams with anot@ategory two criterion the
lowland areas identified by Map 29 of the proposed Plan. This leaves
approximately 30% of the current spang extent outside of national or
regional parks or Category 2 water body lowland areas. Some of this
remaining 30% of stream length is also already fenced or has stock excluded;
however we do not have sufficient data to provide analysis of an
approximate length.l also note that stock exclusion does not necessarily
require permanent fencing; natural barriers or temporary fencing meet the

requirements of the rule.

Further to this | note that Rule R97(d) applies only to cattle (including dairy
cows), famed deer and farmed pigs. These stock have been targeted because
they are widely recognised as being the type of livestock that are likely to
significantly impact on water bodies, includingusingphysical disturbance of

the banks and beds, increasedseno and sedimentation, and direct inputs of
faecal matter, nitrogen and phosphorus to surface waksrset out in the
Section 32 Report: Livestock access, brésdding and cultivation:

1 Cattle are heavpodied animals and their treading or accessed#us
and banks of surface waters can cause stream bank erosion, pugging
and damage to stream beds. They are also more likely to stand in the
water.
91 Dairy cows are generally stocked at a more intensive level than other
cattle and during the milking seasthey are regularly moved around
the farm, and so are likely to cross waterways more often than other
cattle in other enterprises.
1 Deer and pigs like to wallow and create mud holes along the banks and
in wet areas
Because of the significant risk of adse effects caused by the access of these
animals to water bodies, including sedimentation and disturbargraw#l and
cobble streambeds, which acsitical for the spawnindhabitat of fish and

habitat foraquatic invertebratesn my opinion,it is totdly appropriate that

PAGE 146 OF 158



Section 42A Report Wetlands and biodiversity

these stock should be excluded frcameas identified as providing trout

spawning habitat.

506. The changes sought by Ms McGruddy to Schedule | (as a-tenortoption)
represent a significant change to Schedule | as notified, includirgidicant
reduction in the rivers listed, as well as the introduction of a-tievo
categorisation (first and second priority reaches). | note that such an approach
is not supported by the provisions of the proposed Plan and is also unlikely to
meet Coundi 6s obl i gations under the RMA s7/(
regard to the protection of the habitat of trout and salmon, and not just

significant habitat.

507. For all these reasons, and recognising the professional qualifications and
experience of Dr Canng as a freshwater fisheries expert, and the fact that he
is drawing on the collective knowledge of the Wellington Fish and Game
Council in supporting Schedule I, | recommend that Schedule | be retained,
subject to the amendments recommended within théA SR&port Wetlands
and Biodiversity and this Right of Reply, as an efficient and effective way of

workingtomeeCounci |l 6s obligations under RMA

508. | do note that updates to Schedule | will be made as part of ongoing plan
changes owariations as new information is gained from processes such as

Council 6s devel opment of the Whaitua I m

509. Ms McGruddy also requests that Schedule 1 is divided into two tables to avoid
confusion. | agree that this would provide further clardyd certainty,
especially with respect to the application of Rule R97(d) and | recommend a
change to Schedule | to more clearly separate the two parts: Important trout

fishery rivers and Important trout spawning waters.
Recommendation
510. Divide Schedule I ird two partsas showrat the end of this Section
Plateau Stream

511. Ms Wrattrequestdhat Plateau Stream be shown on the GIS map.
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512. | note thatPlateau Stream is actually shown correctly on the GIS map as a
tributary of t he @ncardedtly sRowwvie Scheduléd ase v e r
being a tributary of the Whakatikei Stream and | therefore recomwrtinat this
error be correcteds set out in the Recommendations below.

Papawai Stream

513. Mr Hammond continues to questidhe listing of Papawai Stream aan
important trout spawning waten Schedule |.He cites various reports and
observations that generally indicate poor habitat and water quality, and low
numbers of adult trout in hstream althoughhe acknowledges that there is
possibletrout spawningn thes t r elawerdeaches.

514. Dr Canning (Wellington Fish and Game) has reviewed the rivers included in
Schedule | andhas advisedhat inclusion of Papawai Stream is appropriate as

it meets the relevant criteria.

514.1 Mr Perrie considersclusion ofthe Papawai Stream Bchedule | irsection 7
of his Right of ReplyEvidence(AppendixF). He acknowledges thathile this
river does have sontreacheswith degraded habitatnd reduced water quality
that may impact on trout spawning values, neverthelesg spawning is
known to occurin this stream, in particular the lower reaches around the
vicinity of the confluence of t he Papa
down to theR u a mU hRiver.g a

514.2 Mr Perrie considers that they issue appears to be whettlex existing extent
of Papawai stream, as shown in Map 22, is still appropriate for spawning or
whether this should be reduced in extent to the lower reaklgesonsiders
that any reduction in extent would need to rely on additional survey
informationand that, until a new survey is carried out to confirm the extent of
trout spawning habitat in the Papawai stream, he recommends that Papawai

stream be retained in Schedule |

515. In carrying out this review Mr Perrie noted that the Papawai Stream is
incorredly shown on Map 22 as an important trout fishery rive identified
several othesites shown on Map 22 as important trout fishery rivessich
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should onlyshow as important trout spawning watetde has prepared a
corrected map anbdrecommend that Ma22 be updatedccordingly(refer to
Appendix4o0f Mr Perrie)ds ROR evidence

Drafting error
516. In my S42A report recommendd adding the followingrivers as important

trout fishey riversto Schedule:l

Mangaone streaniKarori streamKaiwharawhara streaniKorokoro stream
Tauherenikau RiveMakara StrearOtakura stream

517.  This wasincorrectly shownin the Summary of recommended changasd in
the Redline chapteras addingthese riversto Schedule IImportant trout
spawning areas. have correctedhis reommendationbelow andin the

attachedRedlinechapter

Recommendations
518. Make the following amendments to Schedule I:

Schedule I: Important trout fishery rivers and spawning waters
Part Almportant trout fishery rivers

Akatarawa River Otakura Stream3*
Te Awa Kairangi/Hutt River Pakuratahi River
HuangaruaRiver Ruamahanga River
Karori Stream?0 Tauherenikau River3
Kaiwharawhara Stream34 Tauweru River
Kopuaranga River Waikanae River
Korokoro Stream34 Waingawa River
Lake Kourarau3 Mangatarere Stream
Mangaone Stream34 Wainuiomata River
MangaroaRiver Waiohine River
Mangatarere Stream Waipoua River
Makara Stream34 Waitohu Stream

- 2 1 Kol R

Otaki River

20 Incorrectly shown in S42A Redline as being added to list of Important trout spawning waters
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Schedule I: Important trout fishery rivers and spawning waters

Part B: Important trout spawning waters (specific locations shown in2¢fap 2

Abbotts Creek

Te Awa Kairangi/Hutt River

x  Pakuratahi River

x  Farm Creek

x  Rimutaka Stream

x  Akatarawa River

x  Akatarawa West

x  Deadwood Stream

x  Frances Stream

x  Birchville Stream

x  Mangaroa River

x  Collins Stream

x  Cooleys Stream

x  Narrow Neck Stream

x  Whakatikei Stream River

x  Wainui Stream

x—Flighty's-Stream=?

Important troutishery-rivers-andpawning waters (specific locations shown in M&p 22)

x—Plateau-Stream

x  Moonshine Stream

Otaki River

x  Waiotauru River

x  Pukeatua Stream

x  Rahui Stream

x—Pukehinau-Stream

x  Waitatapia Stream

X Plateau Stream

X

Ruamahanga River

21 An indented river is a tributary of the river above
22 342A Report: Wetlands
23 An indented river is a trildary of the river above
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x  Kopuaranga River

x  Waipoua River

x  Mikimiki Stream

x  Te Mara Stream

x  Kiriwhakapapa Stream

x  Wakamoekau Creek

x  Waingawa River

x  Blakes Stream

x  Atiwhakatu Stream

x— TauweruRiver

x  Kourarau/Tupurupuru Stream

x  Waiohine River

x  Mangatarere stream

x  Enaki Stream

x  Kaipatangata Stream

x  Beef Creek

x  Papawai Stream

x  Huangarua River

Important trout spawning waters (specific locasbiosvn in Map 22)

x—Whangaehu-Stream

x  Ruakokoputuna River

Waikanae River

x  Maungakotukutuku stream

Wainuiomata River

x  Catchpool Stream

Issue 11. NES: Plantation Forestry regulations

Background

519. Under te National Environmental StandardsPlantation Forestry (NESPF),
s68(4) the permitted activity rules require earthworkayvesting machinery
and mechanical land preparatitmbe setbackbm from wetlands larger than
0.25haThe NESPFallow councils to havenore stringent rules torotectsites

of significance identified within a regional plamdin my Section 42A Report

24 An indented river is a tributary of the river above
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(paragraph659) | state thatjn reviewing the application of these regulations,
Mr Dentonhasrecommendedhat ths setbackshouldbe extended tapply to
all natural wéands. This recommendation is given effea$ part ofSection

5.5.2Wetland general conditions

Matters arising at the Hearing

520. Mr Keeling raised concernwith the applicationsof thesesetbackdor forest
harvestingrequestinghatfif such a rule is @ablished it should not come into
effect until all the trees currently growing are harvestasl he considers that
these trees will be better harvested and removed than not.

521. At the Hearing the Panelnoted an inconsistency between my statement in
paragraph 659 of the S42A Reporand the recommendation made by Mr
Denton inparayraph1004 which appliesthe forestrysetback to Schedule F3
wetlands (ldentified significant natural wetlands that are larger than 0.1ha)

rather than all natural wetlands

Response
522. Wi th respect to Mr Keelingds <c-Pmcerns,
already have effect with respect to wetlands greater than 0.25ha. | also note
that this setback does not prohibit the harvesting of trees but mearayhat
proposal to harvest treavithin closer proximity to a wetland will need to carry
out an evaluation of the potential adverse effeslth conditions applied to
ensure thathe activity is carried out in such a way as to protect the values of
the wetland. Given the rarity of watld habitats in the Wellington Region |

consider that this is appropriate.

523. | acknowledgehat there werénconsistent statementscinded inthe Section
42A Report Wetlands and Biodiversityith respect toapplication of the
wetlandsetbacks this was de toa miscommunication between Mr Denton
and myself. Because all wetlands in the Wellington Region meet the criteria for
being significant indigenous ecosystems and habitats (refer discussion under
Issue 1)it is my opinion, relying on the advice of Dri€p, thatthese setbacks

should be applied to all natural wetlands, particularly as smaller wetlands are
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oftenmore vulnerable to activitiesuch as those associated with afforestation,

than larger wetlands

Recommendations on Wetlands general conditions
524.  AmendSection5.5.2Wetland general conditior{l) as follows:

the following setback conditions apply to Plantation Forestry activities as

covered by the Resource Management (National Environmental Standards f

Plantation) Regulations 2017

(a) earthworks must not occur within 10m ofSzhedule—E3—{ldentified
significant natural wetlands)-site and

(b) harvesting machinery must not be operated within 10m 8Efeedule
E3fldentifiedsignificant natural wetlands)-site and

(c) mechanical langreparation must not occur within 10m ofSzhedule
E3{identifiedsignificant natural wetlands)-site
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Appendices
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Appendix A: Recommended Amendments and S32AA
Assessment

(See separate document.)
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Appendix B: Track change version of Plan Provisions

(See separate document.)
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Appendix C: Clean version of Plan Provisions

(See separate document.)
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Appendix D: PROPOSED NATURAL RESOURCES PLAN -
Review of WETLAND definitions and methods of identification

Prepared by Mr Jerome Wyeth, 4sight Consulting. Report dated 15 July 2018

(See separate document.)
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Appendix E: Greater Wellington Regional Council — Wetlands
Programme

(See separate document.)
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Appendix F: Statement of Right of Reply Evidence of Alton
Perrie

Technical:

a) Inanga spawning period;
b) The trout fishery and trout spawning value of the Papawai Stream.

(See separate document.)
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Appendix G: Memo from Dr Canning on behalf of Wellington
Fish and Game Council regarding Schedule |

(See separate document.)
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Appendix H: Maps in the proposed Plan
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Map 2 - Correction to Map 1, Schedule A1 Te Awa Kairangi/Hutt
River

Outstanding water bodies (Schedules A1, A2, A3)
Detailing change to Te Awa Kairangi/Hutt River

- part of site deleted shown in redline
Map 1

N Te Awa Kairangi/Westemn
1! Hutt River

Wl S )

Te Awa Kairangi/Eastern

T

Esri, DeLorme, NaturalVue, GWRC, WAGGIS, LINZ, NZAM

This version of the map is not compiete. The version of this map available online through the online web map viewer shows the
complete, detailed information on a GIS overlay that is not shown on this hard copy. The online version is available on the Council's

website at http/iImapping.gw.govt.nz/gwre/ {select theme Respesad Natural Resources Plan 2245) and can be accessed fom the
Council offices or public library.
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Map 3 - Correction to Map 18, Schedule F2c: Wellington Harbouri

inland waters

Habitats for indigenous birds in the coastal
marine area (Schedule F2c) - Wellington Harbour

N Mana lasland

Te Ama-o(Por'nn
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Hutt River Estuary
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Turakiras
Head 43
,A - < 2 z”g‘;‘
) 7‘3.’ ’ ! NIWA; Esri, Delorme. NaturalVue

This version of the map is not complete. The version of this map available online through the online web map viewer shows the
complete, detailed information on a GIS overlay that is not shown on this hard copy. The online version is available on the Council's
website at hitp/imapping.gw.govt.nz/gwrc/ (select theme Peopesad Natural Resources Plan 2245) and can be accessed from the
Council offices or public library.
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