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Introduction 

1 This memorandum is filed in support of the submission by Hammond Limited 

(Hammond) as it relates to matters to be considered as part of Hearing Stream 

1.  Hammond does not intend to appear at the hearing, but asks that this 

memorandum be tabled at the hearing and considered by the Hearing Panel in 

reaching its decision. 

2 Hammond owns a farm property in Greytown, as indicated on the attached plan 

in Appendix 1.  The Papawai and Whakapototo Streams run through the 

property.  Hammond holds consent to take and use water from bores which are 

connected to the Papawai Stream.   

3 Hammond also holds consent, granted in 2015, to undertake works in the bed of 

the Papawai and Whakapototo Streams and farm drains to remove accumulated 

silt and vegetation from the active channels in order to maintain them.  The 

stream clearance is required to provide flood protection and maintain the existing 

drainage system on the adjacent farmland. 

4 Stephen Hammond is a founding member of the Papawai Community Trust, a 

Papawai Marae based group working to restore the mauri of the Papawai Stream 

through the Papawai Stream Care Group.  Hammond has provided fencing and 

land for native riparian planning as part of that project.  Hammond has also 

fenced all streams, drains and water races on the property and has installed 

bridges and culverts to ensure that stock do not enter the water.   

Timing of activity 

5 Policy P4 seeks to minimise adverse effects and requires, amongst other matters: 

(c) Timing the activity, or the adverse effects of the activity, 
to avoid times of the year when adverse effects may be 
more severe, or times when receiving environments are 
more sensitive to adverse effects. 

6 The submission by Hammond opposed use of the word "avoid" in clause (c) 

unless it was qualified to recognise that farming operations could be severely 

impacted if activities had to be avoided at various times of the year.  The 

submission seeks that avoidance only be required "where practicable". 

7 The meaning of "avoid" has been considered by the Courts and will be dependent 

on its context.  In some contexts, the Court has found that "to avoid is a step 

short of to prohibit"
1
 and should not be interpreted as imposing a blanket 

                                                      

1 Wairoa River Canal Partnership v Auckland Regional Council [2010] 16 ELRNZ 152 at [15] – [16] 
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prohibition on the activity
2
.  In other contexts, "avoid" has been held to have its 

ordinary meaning of "not allow" or "prevent the occurrence of"
3
.  It is clear from all 

of these cases that the term "avoid" is a very strong direction which will generally, 

if not always, preclude the activity. 

8 The s42A report considers that if activities have to occur at a particular time of 

year (for example, cultivation) then the policy directs that these activities avoid 

particular times when the receiving environment is most sensitive (for example, 

cultivating when it is not raining).  The s42A report also states that use of general 

qualifiers in objectives and policies is not supported, on the basis that this 

weakens the provision, leaves it open to conjecture and dispute, and reduces its 

effectiveness. 

9 While that is accepted in a number of situations, it is submitted that the use of 

"where practicable" is appropriate in this circumstance.  In the context of timing of 

an activity, the meaning of "where practicable" is readily understood.  Further, its 

inclusion would not alter, but would more accurately reflect, the intended 

interpretation of the policy.  The s42A response acknowledges that the 

practicality of timing of an activity would be taken into account in applying the 

policy.  It would be for the applicant to identify practical constraints on timing of 

the activity and how the activity would be best timed within the available window, 

when seeking consent.  

10 In light of the explanation provided in the s42A report, Hammond considers that 

issues raised in its submission could also be addressed by deleting reference to 

the time of the year.  There will be a number of matters relevant to appropriate 

timing, for example time of year, weather conditions, and ecological conditions or 

events. 

Relief sought 

11 Amend Policy P4 as follows: 

 (c) Timing the activity, or the adverse effects of the 
activity, where practicable, to avoid times of the year 
when adverse effects may be more severe, or times 
when receiving environments are more sensitive to 
adverse effects. 

                                                      

2 Man O' War Station v Auckland Council [2013] NZEnvC 233, at [43] 

3 Environmental Defence Society Inc v The New Zealand King Salmon Company Ltd [2014] NZSC 38, at [92] - 

[96] 
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Activities in Schedule C sites of significance to mana whenua 

12 The Papawai Stream is identified as a Schedule C site of significance to mana 

whenua.  A map showing the location of the Schedule C Papawai Stream in the 

vicinity of the Hammond property is attached as Appendix 2. 

13 The Council's 2015 decision granting consent to Hammond for stream clearance 

recorded the existing environment of the Papawai Stream as follows: 

The stream has a cobble base however, in most places the 
stream bed is covered by a thick layer of fine sediment.  This is 
not regularly flushed from the system due to the generally low 
variation in flow.  Overall stream flow is characteristic of a 
spring-fed system with little variation compared to 
predominantly runoff-fed rivers and streams… 

The open Papawai currently has limited overhead cover.  The 
northern most reaches of these watercourses are currently 
covered in weed.  In some parts it is difficult to distinguish 
between the stream channel and the flood plain due to the high 
levels of weed present.  The prolific growth of vegetation has 
encouraged the accumulation of a deep layer of fine sediment 
and decomposing organic material and this significantly limits 
the range of available instream habitats for native fish and 
invertebrates.  In other areas herbicides have been used to 
control week growth and this has exposed the water surface.  
However this has allowed algal growth to proliferate. 

The 'Restroation' reaches of the stream are part of the 
Papawai-Mangaroa Stream Restoration Project.  The riparian 
margins are fenced to prevent stock access here and native 
revegetation planting has occurred on the northern bank. 

The 'Shaded Papawai' is the eastern-most part of the stream 
within the farm.  The stream is wider and deeper here 
compared to other parts of the stream.  The northern bank is 
dominated by mature crack willow which overhangs the 
majority of the channel providing shade.  Macrophyte growth is 
limited by sharing however water weeds are still common here 
but absent from the deepest pools.  The deep pools in this 
section of the stream provide valuable habitat for a range of 
native fish and invertebrate species. 

14 Hammond acknowledges the stream's value to mana whenua, and that those 

values should be recognised and provided for.  Hammond is a founding member 

of the Papawai Community Trust and has contributed to the Papawai Stream 

Care Group project as detailed above.  The consent for stream clearance also 

includes detailed conditions requiring adherence with an ecological mitigation 

plan, management of effects on water quality, an invitation to an iwi 

representative from Papawai Marae to attend during works to ensure no items of 

cultural significance are adversely affected, and accidental discovery protocol. 

15 A number of objectives and policies relevant to Schedule C sites of significance 

to mana whenua are addressed in Hammond's submission. 
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Objective O33 and Policy P44 – protecting and restoring sites of significance to mana 

whenua 

16 Objective O33 and Policy P44 both require that sites with significant mana 

whenua values be "protected and restored".  Hammond's submission identifies 

that this is a very high standard which does not recognise the site's location 

within a working farm environment or the existence of activities which need to 

have a degree of interaction with the site.  It also fails to consider the state of the 

site and the degree of restoration which might be achievable in the 

circumstances, resulting in uncertainty as to the outcome required.  Hammond 

sought that the requirement to protect and restore sites of significance applies 

"where appropriate". 

17 The s42A report identifies that the requirement to "protect and restore" sites of 

significance derives from policies of the Regional Policy Statement (RPS), which 

must be given effect to.  The relevant provisions are (emphasis added): 

Objective 16 

Indigenous ecosystems and habitats with significant 
biodiversity values are maintained and restored to a healthy 
functioning state. 

Policy 24: Protecting indigenous ecosystems and habitats 
with significant indigenous biodiversity values – district 
and regional plans 

District and regional plans shall include policies, rules and 
methods to protect indigenous ecosystems and habitats with 
significant indigenous biodiversity values from inappropriate 
subdivision, use and development. 

18 The RPS provisions more accurately define the parameters of requirements to 

'protect and restore' sites of significance, and should be reflected in Objective 

O33 and Policy P44. 

Relief sought 

19 Amend Objective O33 as follows: 

Sites with significant mana whenua values are protected 
from inappropriate use and development, maintained and 
restored to a healthy functioning state. 

20 Amend Policy P44 as follows: 

Sites with significant mana whenua values identified in 
Schedule C (mana whenua) are protected from 
inappropriate use and development, maintained and 
restored to a healthy functioning state. 
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Policies P4 and P45 – minimising and managing adverse effects 

21 Policy P4(b) states that where minimisation of adverse effects is required, that 

shall include locating the activity away from areas identified in Schedule C (mana 

whenua).  

22 Policy P45 seeks to avoid activities in Schedule C sites.  Where the site cannot 

be avoided, more than minor adverse effects on the significant mana whenua 

values must be evaluated through a cultural impact assessment and managed in 

accordance with tikanga and kaupapa Māori by avoiding, remedying or mitigating 

effects and receiving written consent of the iwi authority.  Where more than minor 

adverse effects on Schedule C sites cannot be avoided, remedied or mitigated, 

the activity is inappropriate. 

23 Hammond's submission sought recognition that in some circumstances it will not 

be possible to avoid, or locate the activity away from, areas identified in Schedule 

C.  These policies also fail to consider the existing environment.  Restoration may 

take significant time to achieve, and in the meantime stakeholders' must manage 

the resource as they currently find it.   

24 In respect of P45, the s42A report states that the initial policy step directs 

activities to avoid Schedule C sites in the first instance because of the significant 

values associated with those sites; and that the rest of the policy only applies if 

there is potential for the activity to have more than minor adverse effects.  

However, it is not clear how an application for consent will be assessed against 

P45 where it falls between those two situations.  That is, if it does not avoid the 

site as required by the first part of the policy, but effects are no more than minor 

so that other parts of the policy do not apply, is the activity consistent with the 

policy?  Retaining a general requirement to 'avoid' Schedule C sites without 

regard to the effects of the activity is uncertain and leaves interpretation of the 

policy open to dispute. 

25 In respect of P4, the s42A report states that the approach to avoiding activities 

within Schedule C areas reflects Policy P45.  However, P4 does not reflect P45, 

as it does not address the situation where a Schedule C site cannot be avoided.  

Any activity which cannot locate away from a Schedule C site will be contrary to 

Policy P4.  Hammond maintains that Policy P4 is too rigid in its approach. 

26 Policy P45 requires written consent of the iwi authority to be obtained in order to 

demonstrate that the adverse effects of activities are being managed in 

accordance with tikanga and kaupapa Māori.  Hammond's submission noted that 

it is unclear what it will mean for the activity if iwi consent is not received.  The 

s42A report states that this does not give the iwi authority a 'power of veto', but 

makes it clear that the iwi authority will be considered an affected party. 
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27 Identification of an affected party means that effects on that party must be 

considered when determining an application resource consent, unless written 

consent is provided.  However, the wording of P45 means that where an activity 

has more than minor effects on a Schedule C site, the activity will be contrary to 

P45 unless written consent of the iwi authority is obtained.  There are a number 

of reasons a party may not provide affected party approval, even if they are not 

opposed to the activity.  For example, they may wish to remain part of the 

process in order to consider any amendments to the activity which may develop 

during that process, or may not wish the effects on them to be disregarded in 

reaching a decision on the application (as occurs if affected party approval is 

provided, s104(3)(a)(ii) RMA).  The intent of the policy would be better expressed 

by stating that the iwi authority will be identified as an affected. 

28 Hammond also sought that qualification be made to the P45 finding that, where 

more than minor adverse effects on Schedule C sites cannot be avoided, 

remedied or mitigated, the activity is inappropriate.  This finding is against an 

assessment of policy consideration of sites of significance to mana whenua, but 

not against other considerations.  For example, it may be necessary to undertake 

activities to avoid, remedy or mitigate a flood hazard.  While that activity may be 

inappropriate in respect of effects on mana whenua values, having regard to the 

wider importance of the activity it may not be inappropriate on the whole.   

Relief sought 

29 Amend Policy P4 as follows: 

(b) where practicable, locating the activity away from 
areas identified in Schedule A (outstanding water 
bodies), Schedule C (mana whenua), Schedule E 
(historic heritage), Schedule F (indigenous 
biodiversity) 

30 Amend Policy P45 as follows: 

In the first instance, activities in sites with significant mana 
whenua values identified in Schedule C (mana whenua) 
shall be avoided where they would result in more than 
minor adverse effects on the mana whenua values for 
which the site is identified. 

If the site cannot be avoided, more than minor adverse 
effects on the significant mana whenua values must be 
evaluated through a cultural impact assessment 
undertaken by the relevant iwi authority or iwi authorities.  
The adverse effects of activities shall be managed in 
accordance with tikanga and kaupapa Māori as 
recommended in the cultural impact assessment by: 

(a) avoiding more than minor adverse effects, and 

(b) where more than minor adverse effects cannot be 
avoided, remedying them, and 
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(c) where more than minor adverse effects cannot be 
remedied, mitigating them., and 

(d) receiving written consent of the iwi authority. 

Where there are more than minor adverse effects on the 
significant mana whenua values, the iwi authority will be 
considered an affected party. 

Where more than minor adverse effects on significant 
mana when values identified in Schedule C (mana whenua) 
cannot be avoided, remedied or mitigated, the activity is 
inappropriate in respect to mana whenua values… 

Provisions supported 

31 Hammond supports the following provisions, as contained in the Redline version, 

consistent with its original submission and further submission: 

(a)  Objective 8 - Allocation regime 

(b) Policy 8 – Beneficial activities. 

32 Hammond seeks that those provisions be retained. 

 

Dated this 29
th
 day of May 2017 

 

 

Sarah Eveleigh 

Counsel for Hammond Limited
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Appendix 1 – Plan showing land farmed by Hammond Limited 
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Appendix 2 – Map showing extent of Schedule C site – Papawai Stream in the 

vicinity of Hammond Ltd 






