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INTERIM DECISION OF THE ENVIRONMENT COURT

A.

FIRST ISSUE: The wording of objective 2
(i)

We suggest a very slight change to the wording of Objective 2 to
encompass the broader land use activities that contribute to the
manageable load of nitrogen while retaining the focus on farming
activities:
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Objective 2
activities

Effect on Lake Taupd water quality from land use

Land use activities which result in nitrogen leaching, particularly
farming, are managed to facilitate the restoration of the water quality
characteristics of Lake Taupo to their 2001 levels.

(ii)

We find that .the version of Objective 2 set out in (i) above, and the
supporting explanation of the Principal Reasons for adopting as put
forward by the Regional Council, most accurately recognises the
opportunities to manage the nitrogen load to the lake in the Lake Taupe
catchment, and is the most appropriate way to achieve the purpose of the

Act.
B.

SECOND ISSUE: Leaching rates of pine on improved pasture and gorse and
broom

(i)

The actual nitrogen leaching rates ofpines planted into improvedpasture.
We find that the variability is such, that it is not possible to be any more
precise than the range of 8 to 12 kg N/ha/year. This will eventually reduce
to a long-term equilibrium rate of 2 to 3 kg N/ha/year.

(ii)

The assigned nitrogen leaching rate for pine on improved pasture.
We find that the assigned nitrogen leaching rate for non-nitrogen fixing
plantation forests should be 3 kg N/ha/year regardless of the previous land
use.

(iii)

The assigned nitrogen leaching rate for woody nitrogen fixing species
such as gorse and broom.
We fmd that the assigned nitrogen leaching rate for areas of woody
nitrogen fixing species such as gorse and broom should be the same as for
unimproved land at 2kg N/ha/year.
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We find that rule 3.10.5.3 is to be a controlled activity.
SUB-ISSUE - Term of consent
We find that a 25-year term is appropriate.
D.

FOURTH ISSUE: Rule 3.10.5.10 - non-complying or discretionary activity
status
We find that rule 3.10.5.10 is to be a non-complying activity.

E.

FIFTH ISSUE: Whether rules 3.10.5.1 - 3.10.5.10 should be framed as
discharge rules and land use rules or land use rules
We find that:
(i)

We have jurisdiction to amend RPV5 to incorporate appropriate discharge
rules by invoking section 293 of the Act.

(ii)

RPV5 needs to be integrated with the region wide rules of the Regional
Plan. This can be done by either:
(a)

providing for discharge rules, or a discharge rule, to control the
discharge of nitrogen in RPV5; or

(b)

in some way cross-referencing the other region wide rules and
RPV 5 and providing for a mechanism to accommodate any
discrepancy - for example the threshold of any permitted discharge
under the region wide rules may be exceeded by the equivalent
discharges allowed under the NMP and NDA.

(iii)

There is no legal reason why discharges of nitrogen from specific
activities, in accordance with the detailed Nitrogen Management Plan
compiled to ensure that an NDA is complied with, or in accordance with
specific permitted land use activities, and which would otherwise
contravene section 15, should not be expressly allowed in a rule.
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(iv)

It us our tentative view, that in the interests of simplicity, it would be more

appropriate to incorporate the discharge rules within RPV5.
(v)

Any discharge rules incorporated into RPV5 should be clearly
differentiated from the land use rules.

. Accordingly we direct:
(a)

The respondent is to prepare changes to the rules ofRPV5 or the Regional
Plan so that any associated discharges of nitrogen that would otherwise be
in breach of section 15 are expressly allowed.

(b)

The respondent and Federated Farmers' planning witnesses (Mr van
Voorthuysen and Mr Hartley) are to caucus in regard to the changes and
the respondent is thereafter to consult with all of the appellants and section
274 parties in regard to the changes, including any agreed changes arising
from caucusing.

(c)

The respondent is to prepare any consequential amendments to RPV5 and
the regional plan arising out of this decision.

(d)

Counsel for the respondent is to liaise with counsel for the other parties
following caucusing, in an endeavour to agree on the legal issues, and
failing agreement, to identify succinctly any remaining legal issues
outstanding.

(e)

Following the caucusing and consultation, counsel for the respondent is to
file with the Court a memorandum setting out the proposed process and
timeframes for progressing matters.
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F.

GENERAL
The respondent is to prepare any consequential amendments to RPV5 and the
regional plan arising out of all of our findings and liaise with counsel for the other
parties.
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REASONS
Introduction

[1]

These appeals raise important issues relating to the maintenance and enhancement

of the water quality of Lake Taupe - the largest lake in New Zealand. The current water
quality of Lake Taupo was described by the experts as excellent - as clear and blue.
Changing land use in the catchment has increased the amounts of nutrients and sediments
entering the lake, leading to a gradual decline in water quality. Nitrogen is of particular
concern.
[2]
Proposed Variation 5 to the Waikato Regional Plan (RPV5) addresses
anthropogenic additions to the nitrogen cycle in the Lake Taupe catchment. It proposes a
complex regulatory regime for nitrogen arising from a range ofland uses and discharges,
a nitrogen trading scheme, and a public fund to reduce the nitrogen inputs to the lake.
Background

[3]

Lake Taupe is 622 square kilometres within a total catchment area of 3487 square

kilometres. Rural land use is primarily planted production forestry and pastoral farming
- mostly sheep and beefwithjust six dairy farms'.
[4]

Ngati Tuwharetoa has manawhenua and Lake Taupo is an iconic physical,

spiritual and cultural taonga. Iwi, through Tuwharaetoa Maori Trust Board, own the lake
bed and the catchment is entirely contained within their rohe. Ngati Tuwharetoa is
collectively the largest private sector landowner with approximately 40% (around
109,000ha) of the land in the catchment being Maori land. The Lake Taupe Forest Trust
and the Lake Rotoaira Forest Trust administer 151 Maori land blocks (around 57,000ha)
for approximately 13,000 owners"
[5]

There are large areas of Crown-owned land within the catchment.

The

Department of Conservation manages parks and reserves including the Tongariro
National Park. The Department of Corrections has two blocks of land in pastoral farming
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and production forestry at the south end of the lake. Landcorp owns six farms (around
1l,000ha) to the north and west of the lake',
[6]

We made a site visit by helicopter on 19 May 2008. On that site visit we flew

over the entire Taupe catchment. That site visit enabled us to better understand the
evidence relating to the land uses and the catchment.
[7]
A public fund, managed by the Lake Taupe Protection Trust Incorporated, has
been set up to facilitate the reduction of nitrogen entering the lake. Central Government,
Environment Waikato and the Taupe District Council have committed $81.5m over a 15year period. In recognition of the national importance of this lake, Central Government is
funding 45%, Environment Waikato 33% and the District Counci122%4.
[8]

The principal strategies of the Taupe Trust include the conversion of high

nitrogen leaching pastoral land into low nitrogen leaching land uses, research into low
nitrogen leaching activities and technologies, and public education':
Overview of RPV 5
[9]

RVP5 is one of the first regional planning instruments that seeks to impose

comprehensive regulatory controls on nitrogen discharges from rural land uses for an
entire catchment. It is a complex document and has gone through a number of iterations.
The latest proposed version is a combination of the 23 June 2008 version and Appendix
A 6 and Appendix B 7 to a caucusing statement of 20 June 2008, following a meeting
between Mr van Voorthuysen and Mr Hartley. It is by no means fmal. The parties
propose to continue caucusing following the issue of this decision in an attempt to
finalise the wording and agree on any consequential amendments. We discuss in this
brief overview the relevant provisions required to understand the contested issues in
context.

Brodnax, EiC, paragraph 4.8.
Brodnax, EiC, paragraphs 9.7 and 9.8 .
5 Fitzgerald, BiC, paragraph 5.3.
6 Draft version ofmles as proposed by Federated Farmers providing for a permitted activity regime (mle
3
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[10]

The primary objective of RPV5, set out in objective 1, is to maintain the water

quality of the lake in the long term, It acknowledges that the water quality will continue
to decline and seeks that it is restored to 2001 levels by 2080.
[11] Objective 2 focuses on activities that result in nitrogen leaching from land,
particularly farming. This acknowledges the large proportion of nitrogen from
manageable activities in the Lake Taupe catchment that is from farming. Federated
Fanners seeks the deletion of the words emphasising fanning, because, they say, they do
not accurately reflect the full range of sources of manageable nitrogen in the catchment.
[12]

To achieve these objectives RPV5 introduces novel measures which focus on land

uses (in particular farming) to curb the diffuse discharges ofnitrogen into Lake Taupe by:
(a)

Restricting nitrogen discharges from rural land use activities by imposing
a "cap" on nitrogen leaching at historical (July 2001 to June 2005) levels.
This should avoid any increase in the outputs of nitrogen from rural land
within the Lake Taupe catchment;

(b)

Utilising a public fund to achieve a reduction (the aim is a 20% reduction
by 2020) in manageable nitrogen discharges. This would compensate for
nitrogen which is already in transit to the lake, in groundwater or streams,
and which will arrive at the lake over several decades;

(c)

Creating the context for the trading of nitrogen discharge allowances to
occur. This would provide flexibility for landowners and enable landuse
change within the capped limit for the whole catchment and assist the
Trust, which has been established to administer the public fund, to retire
nitrogen from the catchment.

Rules 3.10.5.1 to 3.10.5.11 - nitrogen leaching land uses
[13]

Rules 3.10.5.1 to 3.10.5.3 reflect the principal purpose which is to achieve an

overall cap on nitrogen leaching from land to the lake at historic (2001 - 2005) levels.
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•

Rule 3.10.5.1 provides for low nitrogen leaching farming activities as
permitted activities iflow stocking rates and fertiliser standards are met.

•

Rule 3.10.5.2 provides for low nitrogen leaching non-farming activities as
permitted activities. The rule permits planted production forestry activities
and other "non- farming activities". This rule includes conditions for the use
of fertiliser on planted production forestry land.

•

Rule 3.10.5.3 is a central provision. It provides for high nitrogen leaching
fanning activities as controlled activities. Rule 3.10.5.3 makes it a controlled
activity to carry on existing nitrogen leaching farming activities which carry
more stock than the very low stocking rates set out in permitted activity rule
3.10.5.1. Nitrogen leaching rates would be calculated to "benchmark" the
amount of nitrogen historically leached from each farm. This becomes the
nitrogen discharge allowance (or "NDA") for that farm.

•

The NDA would be fixed by calculating the amount of nitrogen leached in the
single best year (year with the highest leaching value) from farming activities
on land between July 2001 and June 2005. Once the benchmark level is set,
the farmer would then produce a Nitrogen Management Plan (or "NMP") to
describe farm practices which would ensure that the NDA is complied with.
If a farmer would wish to materially alter the NMP an amended plan would.
need to be filed with the Regional Council to demonstrate that the levels of
nitrogen leaching will not exceed the NDA.

•

The effect of rules 3.10.5.1 to 3.10.5.3 is to retain the status quo with respect
to nitrogen leached from land uses within the lake's catchment. This means,
for example, foresters can continue to carry out their forestry business and
farmers can continue to farm at the intensity and scale that they have in the
past. The rules are designed to limit any increase in nitrogen leaching, in the
absence of compensatory nitrogen leaching offsetting, as that would result in
the nitrogen cap being exceeded. In this way, historical land uses are grandparented.

•

The controlled activity rule proposed by rule 3.10.5.3 is challenged by
Federated Farmers, Taupo Lake Care Incorporated, Ngati Tuwharetoa
Agricultural Group and Fonterra Co-operative Group Limited". They all
maintain that the rule should be a permitted activity rule.
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[14]

It is proposed that the rules be land-use and discharge rules.
Farmers and Fonterra seek that they be land-use rules only.

Federated

Rules 3.10.5.4 to 3.10.5.5 are controlled activity rules to allow for some

development flexibility for forested and undeveloped land.

[15]

•

Rule 3.10.5.4 provides a limited development allowance for Maori land of 2
kg Nlhalyear above the background leaching rate.

•

Rule 3.10.5.5 provides a limited development allowance for non-Maori land
of 2 kg Nlhalyear above the background leaching rate.

Rules 3.10.5.6 to 3.10.5.9.bring in the flexibility mechanisms for land use change

allowing increases in nitrogen leaching where there are corresponding decreases
elsewhere in the catchment. The rules cover the sale of and purchase of parcels of land
(and the division of the associated NDA) and enable nitrogen to be traded between
landowners.

[16]

•

Rule 3.10.5.6 provides for the division of the NDA when part of a farm is sold
as a controlled activity.

•

Rule 3.10.5.7 provides for farming to continue, following nitrogen trading
(offsetting) and a change in the NDA, as a controlled activity.

•

Rule 3.10.5.8 provides for farrning to continue following the sale of land or
nitrogen trading as a permitted activity (this rule is only required if Rule
3:5.10.3 is adopted as a permitted activity status) .

•

Rule 3.10.5.9 provides for nitrogen discharges from new nitrogen leaching
land uses on low nitrogen leaching land (provided those increases are offset
elsewhere in the catchment) as controlled activities.

Rule 3.10.5.10 is a default rule for all other land use activities. This has been

proposed as non-complying. Federated Farmers, Taupe Lake Care Incorporated, Ngati
Tuwharetoa Agricultural Group and Fonterra Co-operative Group Limited seek that this
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[17]

Rule 3.10.5.10 provides for land use activities that may result in nitrogen
leaching and do not meet the preceding rules as non-complying activities.

Rule 3.10.5.11 contains the values for the nitrogen leaching rates for various land

use activities as described by Rules 3.10.5.1 to 3.10.5.10. The actual leaching rates and
the approach to incorporating the rates into the rules are at issue.
•

Rule 3.10.5.11 lists the deemed leaching rates for low nitrogen leaching
activities (Rule 3.10.5.1), unimproved land, plantation forest, gorse and broom
scrub, and wastewater systems. The rule specifies the use of OVERSEER for
calculating the nitrogen leaching rate for farming activities.

Rule 3.10.6.1 to 3.10.6.6 - wastewater rules
[18]

Existing onsite wastewater discharges in the near shore zone (where they increase

the potential for health risks and nuisance plant growth) are permitted for a period of time
and will then become controlled activities. Existing onsite wastewater discharges outside
the near shore zone, new advanced onsite wastewater discharges on properties greater
than 5000m2 and new conventional onsite wastewater discharges on properties greater
than 4ha are all permitted activities. New Papakainga and marae wastewater discharges
are restricted discretionary activities.

Other on-site wastewater discharges are

discretionary activities under Rule 3.5.7.7 of the proposed Waikato Regional Plan.
Public Fund and Lake Taupo Protection Trust
[19]

As we have said, the Regional Council, Central Government and the Taupe

District Council have agreed to establish a Public Fund. This fund would be used to
permanently remove 20% of the manageable nitrogen from the catchment through
securing permanent change on individual properties to reduce nitrogen leaching. It is
contemplated that this would be achieved by purchasing pastoral and cropping land in the
lake's catchment from willing sellers, and converting it permanently to covenanted low
nitrogen land uses, such as forestry. Alternatively the fund could be used for purchasing
the NDAs from willing landowners, and permanently removing that nitrogen from the
catchment.
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[20]

The Public Fund is vested in the Lake Taupe Protection Trust. The Trust is a

Council controlled organisationthat has been establishedpursuant to the provisions of the
Local Government Act 2002 and a Deed of Trust between the Crown, the Regional
Council, and the District Council. The purpose of the Trust is to give effect to the
policies contained in RPV5 of reducing manageable nitrogen inputs to the lake by 20%
by the year 20209 .
The science underpinning RPV5

[21] Underpinning RPV5 is a considerable amount of scientific research. This has
involved extensive water quality monitoring since 1974. Environment Waikato
commissioned technical investigations to learn more about lake water quality and the
influence ofland use change within the catchment.
[22] The scientific evidence addressed the decline in lake water quality, the sources of
nitrogen, and the "nitrogen load to come" as a result of historical land use within the
catchment. The nitrogen cycle in the catchment was explained in terms of the major
sources of nitrogen (natural and anthropogenic), the transformations and forms of
nitrogen (organic and inorganic), the leaching of nitrogen from the root zone of the soil
(under. grazed pasture and forests), and the attenuation of leached nitrogen as it travels
from the root zone to the Lake. The OVERSEER1M nutrient budget model
(OVERSEER), developed to estimate pasture nutrient requirements and nutrient losses to
waterways, is proposed to calculate the amount of nitrogen leaching from the root zone of
farming systems.
.Lake water quality
[23] Lake Taupe has been studied over a number of years and Mr William N Vant,
water quality scientist with EW, described the water quality as excellent although
showing clear signs of gradual deterioration'". He noted the increase in concentrations of
both nitrogen and algae (measured as chlorophyll a), Studies indicated that algae are
frequently nitrogen deficient, that is, the availability ofnitrogen limits their growth.
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[24]

Mr Vant stressed the importance of long term monitoring data, given the observed

seasonal and annual variations in Lake water quality. The water quality objectives in
RPV5 are based on "current water quality" (as at 2001) using a five-year averaging
period from January 1999 to December 2003.
Sources of nitrogen and the load to the Lake
[25]

Mr Vant explained the three main routes by which nitrogen and water enter the

Lake: rainfall, surface inflows by rivers and streams, and direct seepage of groundwater
through the lakebed. He then outlined the sources of nitrogen and the tonnes per year
reaching the Lake from each source, "the load to the Lake", to give an overall "nitrogen
budget" for the Lake.

Mr Brent Clothier, a soil scientist, described the nitrogen cycle in pastoral farming
systems and the attenuation of nitrogen after it is leached from the root zone of the soil on
[26]

its journey to the Lake. He noted 11 that:
Scientists have developed a good understanding of the mass balance
components of the N[nitrogen] cycle for a range of land uses.
[27]

Mr Troy Baisden, a soil scientist, described the nitrogen cycle in native forest,

production forests and undeveloped land within the catchment. The nitrogen inputs are
atmospheric deposition and nitrogen fixation, particularly where species such as gorse,
broom, tutu or clovers are present. Outputs are nitrogen leaching from the root zone,
denitrification (loss ofnitrogen as a gas) and erosion'f.
[28]

Mr William Dyck, a soil scientist and forester, had reviewed the available

scientific information and noted that there was a lack of directly relevant monitoring or
research data for nitrogen losses from native forests, plantation forests and scrubland in
the Taupe basin. Relying on data from the nearby Purukohukohu catchment, Mr Dyck
considered that the nitrogen leaching from forests would be higher than the estimates put
forward by Mr Vant and Mr Baisden.
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[29]

Mr Dyck also noted that nitrogen fixing species, such as acacia and alder, may

leach nitrogen at much greater rates than pine forest. The technical experts on forestry
leaching (Troy Baisden, Roger Parfitt, William Dyck and John Lavery) agreed13 that
carbon credits and biofuel crops may lead to different forestry regimes in the future.
[30]

During the course of the hearing the scientists called by the various parties

(William Vant, John Hadfield, Kit Rutherford, Troy Baisden, William Dyck, John
Lavery, Paul White and Warwick Silvester) met to resolve the differences in the
estimates ofthe nitrogen load and produced a joint statement".
[31] The scientists clarified the terminology used and the distinction between leached
nitrogen (that is nitrogen leaching from the root zone) and attenuated nitrogen (the
effective yield of nitrogen entering the Lake). They explained":
... To reiterate this distinction we talk of leached N [nitrogen] as that N that
leaches beiow the root zone of piants in the soli. This Is also called
unattenuated N and is measured in the ground water in shallow wells,
Iysimeters (typically at a depth of 50cm) or in small springs fed by shallow
groundwater. This N moves with the water through the soli predominantly into
rivers and thence to the lake during which time some of the N is lost either
through uptake or through denitrification. This loss is called attenuation and it
is expressed as a fraction of the leached N.

[32]

The scientists discussed the scientific information available on attenuation rates

and acknowledged that some land uses would affect the actual rate. A global average of
0.5 was adopted for the Taupe catchment, that is - half of the leached nitrogen is lost and
the other half is delivered to the Lakel6.
[33]

The leaching rate of nitrogen and the effective yield of leached nitrogen is

expressed as kilograms of nitrogen per hectare per year (kg Nlhalyear). The resulting
load of nitrogen to the lake is expressed as tonnes per year (tonnes/year).

13 Forestry

leaching caucus statement, dated May 2008.
of scientists' caucus on load to the Lake, dated 19 May 2008 .
••, •.•• ~>.~5 Statement of scientists' caucus on load to the Lake paragraph 7.
- : S'CM OF)), id paragraph 12.
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[34]

The scientists were in agreement on the load to the Lake from all sources except

for pine forests planted into previously improved pasture. The current load to the Lake
from all sources was estimated to be approximately 1360 tonnes of nitrogen per year.
The area of pine planted into improved pasture is small and only contributes three to
eight tonnes per year or less than one percent of the total load. The agreed load and
sources of nitrogen entering the Lake is shown in the table below'".

Table 1. Load and sources of nitrogen entering the Lake

Source

Load ofN
(tonnes/year)

%

Effective yield
(kg N/ha/year)

Atmospheric deposition

272

20

4.4

Undeveloped land

311

23

2.0

7

<1

12

Pine on unimproved land

122

2.0

Pine on improved pasture

3-8

9
<1

4.2-6.0

Pine on unimproved pasture

12

1

2.7

Non-dairy pasture

442

33

8.6

Dairy pasture

68

5

29

Urban run-off

16

1

8.0

Sewage

17

1

Tongariro power development

87

6

N-fixing scrub

Total

1357 -1362

Manageable nitrogen

[35]

Mr Vant, in his evidence-in-chief, described the load of nitrogen to the lake from
atmospheric deposition, undeveloped land, pine plantation, and the Tongariro power
development as large and unmanageable. In contrast he described the nitrogen load from
sewage as small but manageable and the nitrogen from areas of pasture as both relatively
large and manageable. He went on to describe the combined load of nitrogen from

18

manageable sources, or "manageable nitrogen", as the sum of: non-dairy pasture, dairy
pasture, urban run-off and sewage".
[36]

During the course of the hearing the land planted into pine was divided into

separate categories depending on the previous land use - unimproved land, improved
pasture and unimproved pasture. Significant areas of gorse and broom (nitrogen-fixing
species) were also considered as a separate land use category. The load of nitrogen from
pine planted into previously improved pasture and nitrogen-fixing scrub was added to
what was regarded as manageable nitrogen".

Nitrogen load to come
[37]

Mr John Hadfie1d, a groundwater scientist, summarised the hydrogeologic setting

of the Lake Taupe catchment. The Lake acts as a sink for groundwater, so groundwater
does not bypass the Lake and flow into other catchments. The movement of groundwater
is generally very slow and mean residence times (the age of the groundwater), determined
for water from 25 wells in the catchment, were between 20 and 180 years. Higher nitrate
nitrogen concentrations were found to occur in some of the younger groundwaters.

Mr Hadfield concluded that groundwater quality was not yet in equilibrium with current
land-use2o:
Further increases in nitrogen load are expected as old pristine groundwater is
progressively replaced by groundwater that has been impacted by farming
and other land uses.

[38]

Mr Hadfield presented modelling work for the catchment and calculated that the

amount of nitrogen stored in the groundwater would increase from 3,500 tonnes (natural
background) to between 10,000 tonnes and 18,000 tonnes under the current land-use.
This groundwater storage capacity is responsible for the lag between changing land-use
and the impacts of increased nitrogen leaching on the water quality of the Lake.
[39]

The "nitrogen load to come" is the difference between the nitrogen load currently

entering the Lake and the steady state load due to changing land use within the
catchment. The technical experts (Bill Vant, John Hadfield, Paul White and Warwick
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Sylvester) produced a statement on the load to come". Hadfield and Vant agreed that the
nitrogen load to come is 160 to 210 tonnes/year. Silvester and White agreed that the
nitrogen load to come is 180 to 230 tonnes/year. The scientists differed only on the
extent of attenuation in the groundwater and noted that the differences were minor.
[40]

The scientists were agreed that it would be many decades before the entire

nitrogen load to come would enter the Lake. The nitrogen load to come between 2007
and 2020 was estimated at 24 to 35 tonnes/year. That is, the combined load of nitrogen
entering the Lake by 2020 would be 24 to 35 tonnes/year greater than the present load, if
there were no land-use change over that time.

Pine on improved pasture
[41]

The scientists' caucus on the load to the Lake was agreed that the amount of

nitrogen leaching from pine forest planted into previously improved pasture varies with
the history of the pasture prior to planting and the management of the forest
subsequently. Factors such as rotation length, pruning times and the thiuning regime
would modify the amount of nitrogen leached. The scientists noted 22:

a

It was therefore agreed that there is lack of agreement for leaching by pines
planted on improved pasture but that a range of leaching values from 8.4 - 12
kg N/halyr represents a probable range.
[42]

The scientists were agreed that the elevated levels of nitrogen leaching from pine

planted into improved pasture would trend down over time. However they were not
agreed on the length of time for the nitrogen leaching to retum to the leaching rates for
pine on unimproved land. Mr Dyck estimated that it would take approximately nine
rotations", Mr Baisden estimated two to five rotations24 and Mr Sylvester estimated one
rotatiorr",
[43]

Mr Sylvester addressed the implications of the higher nitrogen leaching rate for

pine planted into improved pasture".

Technical experts on nitrogen toad to come, dated 25 February 2007.
of scientists' caucus on toad to the Lake paragraph 20.
23 Dyck, rebuttat paragraph 3.31.
24 Baisden, rebuttat paragraph 3.29.
~<
Sylvester, EiC, paragraph 3.8.
,/~Z s'}\!. _Or ;';'Sylvester, EiC, paragraph 4.3.
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This option like many other options will not have the immediate benefit on
nitrogen leaching that has been previously assumed although it will have a
benefit over time as the nitrogen leaching gradualiy reduces.

[44]

Mr Baisden was cross-examined on the effectiveness of converting pasture to pine

forest given the elevated nitrogen leaching rate. He acknowledged that we would wait
for any benefits, in terms of lake water quality, from the land use change but noted that
such a change would immediately halt the inputs of nitrogen'",
The OVERSEER model

[45]

Mr Stewart Ledgard, a soil scientist, described the application of OVERSEER and

the nitrogen leaching sub-model. In pastoral fanning systems the major contributor to
nitrogen leaching is animal urine along with minor amounts from animal dung, dairy
effluent and fertiliser". The model uses the long-term average rainfall data for each site
and therefore estimates the long-term average nitrogen leaching rate rather than the, more
variable, actual leaching rate for a particular year.
[46]

Mr Ledgard presented validation data from seven dairy farms showing a highly

significant agreement between the measured and calculated amounts of nitrogen leaching
using OVERSEER29• He acknowledged that there is some uncertainty in the model
calculations and estimated this to be of the order of ±20% although this variability would
be less when assessing alternative practices for a particular farnr'".

Mr Ledgard

explained that it would be impractical and expensive to measure nitrogen leaching from
farms except for ongoing model validation and testing of new mitigation practices.
[47]

During cross-examination Mr Ledgard explained that OVERSEER uses a single

value for leaching from forests and does not account for different forestry management
regimes. The latest version uses three kilograms of nitrogen per hectare per year. He
explained that a higher rate, depending on the history of the land planted into forests,
would not be appropriate as OVERSEER is a long-term average model." In response to
questions from the Court Mr Ledgard clarified that transitional changes in leaching rates,
resulting from changes in farm management practices or a new land use, would not be
27 Transcript

p320

2' Ledgard, EiC, paragraph 3.6.
2' Ledgard, EiC, paragraph 7.2.

,~
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Ledgard, rebuttal paragraphs 3.23 and 3.24.
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accounted for in the model. OVERSEER calculates the new long-term leaching rate even
though it may take a number of years to transition to that new level32 •
[48]

Mr Jan Johannes Hania is managing the implementation ofRPV5 for the Regional

Council. The primary focus to date has been on large (greater than 100 hectares) farming
properties'", Mr Hania explained the process for benchmarking each farm to determine
the Nitrogen Discharge Allowance (NDA) under Rule 3.10.5.3.
[49] The OVERSEER model is to be used to determine the nitrogen leached from each
farming operation during the period July 2001 to June 2005, the benchmarking period.
The NDA will be set using the "best year" (the year with highest leaching rate for
nitrogen) within this period. Once the NDA has been assigned each farm must have a
Nitrogen Management Plan (NMP) to describe key farm management practices that,
when modelled in OVERSEER, demonstrate that the nitrogen leaching from the property
will not exceed the NDA34•
Findings on science evidence
[50] The water quality of Lake Taupe is excellent but is showing a slow decline due to
increasing nutrient levels. The levels of nitrogen currently entering the Lake are
considerably higher than the natural background levels. Most of the increase is due to
pastoral farming within the catchment with only minor contributions from the Tongariro
Power Diversion, sewage and urban run-off.
[51]

The load of nitrogen reaching the Lake from various sources has been estimated

using the available scientific data and modelling techniques. While there is some
uncertainty in these figures there is a remarkable degree of agreement, among the
scientists called on behalf of the parties, on estimate of the total load to the Lake. We
concur with their expert opinion and consensus and acknowledge that there will be
ongoing research to refine the estimates of nitrogen from the various sources and the
pathways into the Lake.
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[52]

The estimates of the manageable load of nitrogen may be summarised as follows:

Table 2. Manageable nitrogen load to the Lake
Source

Load ofN
(tonnes/year)

%

Effective yield
(kg N/ha/year)

7

1

12

Pine on improved pasture

3-8

1

4.2-6.0

Non-dairy pasture

442

80

8.6

Dairy pasture

68

12

29

Urban run-off

16

3

8.0

Sewage

17

3

N-fixing scrub

Total

553 -558

Based on these estimates pastoral fanning contributes 92% of the manageable nitrogen.

[53]

The rate of nitrogen leaching from pine into improved pasture is dependent on the

history of the land, the management of the forest, and the time elapsed since planting.
The variability is such that it is not possible to be any more precise than the range of 8 to

12 kg Nlhalyear as agreed in the scientists' caucus. This will eventually reduce to a longterm equilibrium rate of 2 to 3 kg Nlhalyear. While the reduction may take decades, the
time period is inconsequential given the time lags in the groundwater system and the
Lake itself. Neither the rate of nitrogen leaching from pine on improved pasture nor the
time period for this to reduce are critical to the long term water quality of the Lake. What
is important is that the conversion of pasture to non-nitrogen fixing forest species
immediately reduces inputs of nitrogen to the catchment.
[54]

Nitrogen fixing plant species can result in considerably elevated levels of nitrogen

leaching from the root zone. Nitrogen fixing species include weeds such as gorse and
broom, native colonisers such as tutu, and, potentially, acacia and alder trees. This raises
the question, whether the regulatory framework for forestry needs to make the distinction
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between nitrogen fixing and non-nitrogen fix.ing production species - a matter that was
not addressed in the evidence or the submissions.
[55] The OVERSEER model provides an estimate of the nitrogen leaching from the
root zone of farming systems. This is an established model and its precision and
accuracy have been confirmed by a considerable body of research. The long-term
equilibrium approach of OVERSEER considers the impact of changes in land use. or
management approaches and expresses those impacts immediately in the newly
calculated leaching rate. Thus any change in nitrogen inputs is immediately reflected as a
change in outputs even though the actual leaching rates will trend up or down (depending
on the changes made) over a period of years.
The hearing and issues
[56] The hearing commenced 'at Taupe on 5 May 2008. Fifteen parties were
represented at the hearing. We heard and/or read evidence from twenty-two witnesses.
A number of the witnesses were cross-examined. Many of the witnesses were experts in
the scientific, economic and planning disciplines. Caucusing of the witnesses occurred
prior to the hearing as part of the case management process and further caucusing took
place during the hearing. The caucusing resulted in many issues being settled.
[57] The parties requested that the outcome of this hearing should be an interim
decision which makes rulings on key issues, leaving consequential amendments to the
RPV5 to be caucused by the parties or subject to further hearing. Again, at the parties'
request, this decision makes final determinations on substantive issues. The issues will
thus be capable of being appealed to the High Court under section 299 of the Act, in
accordance with the principle in Wellington City Council v AMP Society",
[58] Despite this decision being interim in nature, we required the parties to put before
the Court detailed drafting of the provisions that lie at the heart of the substantive issues.
This was required so that we could consider the issues in a proper context. The drafting
required further caucusing, which in turn, led to a resolution of some issues.
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[59]

In his opening submissions, Mr Berry for the Regional Council, identified eleven

substantive issues and five sub-issues. He described the case as being "multi party" and
"multi issue in nature". The process of refining the issues during the hearing resulted in a
number of issues being settled. In closing, Mr Berry identified the remaining issues
requiring determination by us as:
(1)

The wording of objective 2 - in particular whether the term "farming"
should be included and whether other nitrogen leaching activities should
be referred to.

(2)

The issues relevant to nitrogen leaching from pines planted into improved
pasture, namely:
(i)

whether the leaching rate from pines planted into improved pasture
is 8kg Nlha/year (per Dr Baisden's evidence) or 12kg Nlha/year
(per Mr Dyck's evidence), and

(ii)

the most appropriate provisions to include in RPV5 to address
allocation and equity issues relevant to pines planted into improved
pasture and gorse and broom in light of the period of time it takes
the rate of nitrogen leaching from those land uses to trend to
background levels.

(3)

Whether high leaching activities currently provided for under rule 3.10.5.3
should be provided for as a permitted activity or whether such activities
should require a controlled activity consent as per RPV5 as notified.
•

A related issue, if controlled activity status is retained, what consent
duration should be provided for such consents by RPV5.

(4)

Whether applications to depart from rules 3.10.5.1 to 3.10.5.9 should be
provided for as a discretionary activity or as a non-complying activity; and

(5)

Whether rules 3.10.5.1 to 3.10.5.10 (inclusive) should be framed as
discharge rules and land use rules.
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[60]

We note that the precise wording of objective 1 and the use of the term

'discharge' is also at issue. This is related to the framing of the 3.10.5 group of rules as
land use rules or land use and discharge rules.
Relevant statutory and plan provisions

Statutory provisions
[61]

RPV5 was notified on 9 July 2005. It was therefore notified after the material

amendments in the Resource Management Amendment Act 2003 ("2003 Amendment")
came into force. The relevant amendments introduced by the Resource Management
Amendment Act 2005 ("2005 Amendment Act") came into force on 10 August 2005, so
the provisions of that Act will not apply by virtue of the transitional arrangements set out
in section 131 of that Act.
[62]

In terms of the relevant provisions of the Resource Management Act, the

provisions ofRPV5 must:
(a)

Be in accordance with the Regional Council's functions as set out in
section 30, the provisions of Part 2, and the Regional Council's duty under
section 32 (see section 66(1)); and

(b)
[63]

Give effect to any regional policy statement (see section 67(3)(c)).

The functions of Regional Councils are set out in section 30(1) of the Act. Those

most relevant for present purposes are as follows:
(1)

Every regional council shallhave the following functions for the purpose
of giving effect to this Act In its region:
(a)

the establishment, implementation, and review of objectives,
policies, and methods to achieve integrated management ofthe
natural and physical resources of the region:

(b)

the preparation of objectives and policies in relation to any
actuai or potential effects of the use, deveiopment, or
protection ofland which are of regional significance:

(c)

the control ofthe use of landfor the purpose of-
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(iii)

(f)

[64]

the maintenance and enhancement of the quantity of
water in water bodies and coastal water:

the control of discharges of contaminants into or onto land, air,
or water and discharges of water into water:

For completeness, it is noted that section 30(1)(fa) was not enacted until the 2005

Amendment Act.

[65]

Section 63(1) states that:
The purpose of the preparation, implementation, and administration of
regional plans is to assist a regional council to carry out any of its functions in
order to achieve the purpose of this Act.

[66]

Section 68(1) states that:
(1)

A regional council may, for the purpose of(a)

Carrying out its functions under this Act (other than those
described in paragraphs (a) and (b) of section 30(1»; and .

(b)

Achieving the objectives and policies of the plan,-

include rules in a regional plan.
[67]

In turn, section 68(5) provides that:
(5)

A rule may(a)

Apply throughout the region or a part of the region:

(b)

Make differentprovision for(i)

Different parts of the region; or

(U)

Different classes of effects arising from an activity:

(c)

Apply all the time or for stated periods or seasons:

(d)

Be specific or general In its application:

[(e)

Require a resource consent to be obtained for an activity
causing, or likely to cause, adverse effects not covered by the
plan.
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[68]

Section 65(1) of the RMA confers power on regional councils to prepare regional

plans "for the whole or part of its region for any function specified in section 30(1)(c).
[69]

Section 65(3) provides guidance as to the circumstances in which regional plans

should be developed. Relevantly it states:
(3)

Without limiting the power of a regional council to prepare a regional
plan at any time, a regional council shall consider the desirability of
preparing a regional pian whenever any of the following circumstances
or considerations arise or are likely to arise:
(a)

Any significant conflict between the use, development, or
protection of natural and physicai resources or the avoidance
or mitigation of such conflict:

(b)

Any significant need or demand for the protection of natural
and physical resources or of any site, feature, place, or area of
regional significance:

(e)

Any significant concerns of tangata whenua for their cultural
heritage in relation to natural and physical resources:

(f)

The restoration or enhancement of any natural and physical
resources in a deteriorated state or the avoidance or mitigation
of any such deterioration:

(h)

Any use of land or water that has actual or potential adverse
effects on soil conservation or air quality or water quality:

Many of these considerations (in particular (a), (b), (e), (f) or (h» could be considered to
be relevant in the context ofRPV5.
[70]

Section 32 provides that, in achieving the purpose of the RMA, an evaluation

must be carried out. Section 32(3) and (4) (prior to the 2005 Amendment Act) stated
that:
(3)

An evaluation must examine(a)

the extent to which each objective Is the most appropriate way
to achieve the purpose of this Act; and
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(b)

(4)

whether, having regard to their efficiency and effectiveness, the
policies, rules, or other methods are the most appropriate for
achieving the objectives.

For the purposes of this examination, an evaluation must take into
account(a)

the benefits and costs of policies, rules, or other methods; and

(b)

the risk of acting or not acting if there is uncertain or insufficient
information about the subject matter of the policies, rules, or
other methods.

Part 2

[71]

As noted above, the Regional Council is required to prepare the RPV5 in

accordance with the provisions of Part 2. Section 5 is the fundamental section in Part 2
as it sets out the purpose of the Act:

[72]

5

Purpose

(1)

The purpose of this Act is to promote the sustainable management of
natural and physical resources.

(2)

In this Act, "sustainable management" means managing the use,
development, and protection of natural and physical resources in a
way, or at a rate, which enables people and communities to provide for
their social, economic, and cultural wellbeing and for their health and
safety while(a)

Sustaining the potential of natural and physical resources
(excluding minerals) to meet the reasonabiyforeseeable needs
of future generations;

(b)

Safeguarding the life-supporting capacity of air, water, soil, and
ecosystems; and

(c)

Avoiding, remedying, or mitigating any adverse effects of
activities on the environment.

The definitions of "natural and physical resources" and "environment" are

relevant to understanding section 5. Natural and physical resources are defined in section
2 as including:
...land, water, air, soil, minerais, and energy, all forms of plants and animals
(whether native to New Zeaiand or introduced), and all structures.
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[73]

[74]

"Environment" is defined in section 2 as including:
(a)

Ecosystems and their constituent parts, Including peopie and
communities; and

(b)

All natural and physical resources; and

(c)

Amenity values; and

(d)

The social, economic, aesthetic, and culturai conditions which affect the
matters stated in paragraphs (a) to (c) of this definition or which are
affected by those matters.

"Amenity values" is defined in section 2 as meaning:
...those natural or physicai qualities and characteristics of an area that
contribute to people's appreciation of its pleasantness, aesthetic coherence,
and cultural and recreational attributes.

[75]

The correct approach to section 5(2) was recently stated by this division of the

Court (differently constituted) in the Geothenn 36 decision as follows:
Our approach is to weigh the matters in section 5(2) in order to reach a broad
judgment as to whether an objective, policy, or rule wouid promote the
sustainable management of natural and physical resources. The values in
section 5 have been variously referred to as "indicators", "guidelines",
"directions" or "touchstones" for promoting the goal of sustainable
management.
The matters in section 5(2)(a), (b) and (c), are all to be accorded full and equal
significance. Accordingly, they are to be applied having regard to the
circumstances of each case. Applying section 5 Involves a broad overall
judgment or whether a proposal, or in this instance, the provisions of the
proposed change and variation, would promote the single purpose of the Act.
This allows for the balancing of conflicting considerations In terms of their
respective significance or proportion in the final outcome.

Other Part 2 provisions
[76]

Section 6 matters must be "recognised and provided for". The following matters

are relevant in the context ofthese appeals:
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6

Matters of national Importance

In achieving the purpose of this Act, all persons exercising functions and
powers under it, in relation to managing the use, development, and protection
of natural and physical resources, shall recognise and provide for the following
matters of national importance:

[77]

(a)

The preservation of the natural character of the coastal
environment (including the coastal marine area), wetiands, and
lakes and rivers and their margins, and the protection of them
from inappropriate subdivision, use, and development:

(b)

The protection of outstanding natural features and landscapes
from Inappropriate subdivision, use, and development:

(e)

The relationship of Maori and their culture and traditions with
their ancestral lands, water, sites, waahl tapu, and other taonga.

"Particular regard" must be had to section 7 matters. Those that are relevant are;
7

Other matters

In achieving the purpose of this Act, all persons exercising functions and
powers under it, In relation to managing the use, development, and protection
of natural and physical resources, shall have particular regard to(a)

Kaitiakltanga:

[(aa)

The ethic of stewardship:]

(b)

The efficient use and development of natural and physical
resources:

(c)

The maintenance and enhancement of amenity values:

(d)

Intrinsic values of ecosystems:

(I)

Maintenance
environment:

(g)

Any finite characteristics of naturai and physical resources:

(g)

The protection of the habitat of trout and saimon:

and

enhancement

of

the

quality

of

the
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8

Treaty of Waitangi

In achieving the purpose of this Act, all persons exercising functions and
powers under it, in relation to managing the use, development, and protection
of natural and physical resources, shall take into account the principles of the
Treaty ofWaitangi (Te Tiriti 0 Waitangi).
Sections 9(3) and 15(1)(b)
[79]

Both sections 9(3) and 15(1)(b) are relevant in the context of the issues raised in

this appeal. They state:
9

Restrictions on use of land

(3)

No person may use any land in a manner that contravenes a rule in a
regional plan or a proposed regional plan unless that activity is(a)

Expressly allowed by a resource consent granted by the
regional council responsible for the plan; or

(b)

Allowed by section 20A (certain existing lawful uses allowed).

15'

Discharge of contaminants into environment

(1)

No person may discharge any(a)

Contaminant or water intowater; or

(b)

Contaminant onto or into land in circumstances which may
result in that contaminant (or any other contaminant emanating
as a result of natural processes from that contaminant) entering
water; or

unless the discharge is expressly allowed by a rule in a regional plan
and in any relevant proposed reqlonal plan, a resource consent, or
regulations.
[80]

The rules in RPV5 were promulgated as land use rules to control land uses and

associated discharges of nitrogen, but the WRC now considers that the rules should be
both land use and discharge rules as requested in Carter HoIt's appeal. This is opposed
by Federated Fanners and Fonterra - a matter we discuss in detail later in this decision.
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The statutory instruments

Waikato Regional Policy Statement
[81]

The Waitako Regional Policy Statement was made fully operative in November

2002.
[82]

Provisions of the policy statement most relevant in the context of these appeals"

are contained in Chapter 3 entitled "Significant Resource Management Issues,
Objectives, Policies and Methods". Section 3.4.5 - Water Quality contains an objective
of:
Nelimprovement of water quality across the Region.
[83]

Section 3.4.5 also contains two relevant policies" setting out the Regional

Council's achievement of the objective of net improvement of water quality in the
Region. One policy seeks to ensure protection of significant characteristics of the quality
of outstanding water bodies (policy I section 3.4.5) and the second relevant policy seeks
to ensure adverse effects of land use on water quality and aquatic habitats are avoided,
remedied or mitigated (policy three section 3.4.5).

Waikato Regional Plan
[84]

The Waikato Regional Plan was made operative in part in September 2007. There

are currentlyfour variations in train."
[85]

Provisions of the plan most relevant in the context of these appeals are contained

in Chapter 3 "Water Module". The complex processes that occur between water, land,
vegetation and agriculture are highlighted in the Background and Explanation in
Chapter 3.1:
A wide range of resource uses piace pressure on water resources. Whilst
some water bodies contain naturally high levels of some heavy metals or
dissolved colour, the introduction of contaminants from human uses into water
Brodnax, EiC, paragraphs 5.5 to 5.9.
EiC, paragraph 5.7.
39 RVP2 (Geothennal Module) is before the Court. RPV6 (Water Allocation) and RPV7 (Minor Variation
;}.~d Geotherrnal Maps) are undergoing First Schedule processes.
37

38 Brodnax,

,<.~,~r'.l:

Or

/,FA.~~\" /'---"~".?{0 ~'\

,': f",~ ;%lrt~~)It&ors_deciSion.dOC
::/§}/
~

t,

.

!

'::;'

/
i, .'

"I,'

.. / ,

-

-.:~\

\; I'
/

-.::-.;~>."",,-

(sp)

33
bodies can have a significant effect on water quality. Contaminants can be
Introduced from either point sources or non-point sources:
(a)

Point sources include:
(i)
(ii)
(iii)
(iv)

(b)

industrial discharges
sewage discharges
stormwater systems
farm effluent discharges

Non-point sources include:
(i)
(ii)
(Iii)
(iv)
(v)
(vi)

surface run-off from intensive land uses
stock in waterways
agrichemlcal application
fertiliser application
leaching from land uses such as agricuiture
diffuse discharges in urbanised areas.

Environment Waikato will address non-point source discharges through a
combination of education and encouragement and conditions on permitted
activities, to gradually change Identified inappropriate farming practice.
However, more stringent conditions and standards may be used in regulatory
methods in the future if no improvement in water quality is detected.

[86] The single objective relating to management of water in the Waikato Region
relevantly seeks to ensure:
The management of water bodies in a way which ensures:

(b)

net improvement" of water quality across the region.

(c)

the avoidance of significant adverse effects on aquatic ecosystems.

(d)

the characteristics of fiow regimes are enhanced where practicable and
justified by the ecological benefits.

(i)

that significant adverse effects on the relationship tangata whenua as
Kaitiakl have with water and their identified taonga such as waahi tapu,
and native flora and fauna that have customary and traditional uses in
or on the margins of water bodies, are remedied or mitigated.

UJ

the cumulative adverse effects on the relationship langata whenua as
Kailiakl have with water their Identified taonga such as waahl tapu, and
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native flora and fauna that have customary and traditional uses that are
in or on the margins ofwater bodies are remedied or mitigated.

[87]

(k)

the management of non-point source discharges of nutrients, faecal
coliforms and sediment to levels that are consistent with the identified
purpose and values for which the water body Is being managed.

(I)

the natural character of the coastal environment, wetlands and lakes
and rivers and their margins (including caves), is preserved and
protected from Inappropriate use and development.

(m)

ground water quality is maintained or enhanced and ground water takes
managed to ensure sustainable yield.

(0)

concentrations of contaminants leaching from land use activities and
non-point source discharges to shallow groundwater and surface
waters do not reach levels that present significant risks to human health
or aquatic ecosystems.

Policy 1 of section 3.2.3 sets out that water bodies are to be managed according to

their different classifications. The purpose and values for the different water bodies in
the Region are set out in the remainder of the policies in section 3.2.3, each of which
relates to a particular water class. The plan contains maps showing the extent of the
different .water classifications.

Lake Taupe has three different water quality

classifications which relate to its identified value as habitat for fisheries and contact
recreation values.
[88]

Mr Brodnax notes in his evidence-in-chief l that none of the water quality

classifications provide specific guidance on the effect of non-point source discharges of
nitrogen to Lake Taupe, and that this was a key reason for promulgating RPV5.

Local Government Act 2002
[89]

As a local authority the Regional Council is bound, not only by the Resource

Management Act, but by the requirements of the Local Govermnent Act 2002. It was the
Local Government Act which guided the philosophy and decision-making of the
Regional Council in the establishment and ongoing funding ofthe Trust.
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[90]

We therefore note for completeness that the purpose of local govermnent includes

promoting "the social, economic, environmental, and cultural well-being of communities,
in the present and for the future".42
[91]

Section 14(1) sets out the principles relating to local authorities:
14.

Principles relating to local authorities
(1)

In performing its role, a local authority must act in accordance
with the following princlpies:
(a)

a local authorityshould(i)

conduct its business in an open, transparent,
and democratically accountable manner; and

(ii)

give effect to its identified priorities and desired
outcomes in an efficient and effective manner:

(b)

a local authority should make itself aware of, and
should have regard to, the views of all of its
communities; and

(c)

when making a decision, a local authority should take
accountof(i)

the diversity of the community, and the
community's interests, within its district or
region; and

(ii)

the interests of future as well as current
communities; and

(iii)

the likely impact of any decision on each
aspectof well-being referred to in section 10:

(d)

a local authority shouid provide opportunities for Miiori
to contribute to its decision-making processes:

(e)

a local authorityshould collaborate and co-operate with
other local authorities and bodies as it considers
appropriate to promote or achieve its priorities and
desired outcomes, and make efficient use of resources;
and

(I)

a local authority should undertake any commercial
transactions in accordance with sound business
practices; and
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(g)

a local authority should ensure prudent stewardship
and the efficient and effective use of Its resources in
the interests of its district or region; and

(h)

in taking a sustainable development approach, a local
authority should take into account(i)

the social, economic, and cultural well-being of
people and communities; and

(ii)

the need to maintain and enhance the quality
of the environment; and

(iii)

the reasonably foreseeable needs of future
generations.

Informed by the statutory provisions we now turn our mind to the contested

[92]
Issues.

First issue: The wording of Objective 2
[93]

At the close of the hearing the "live" issue with respect to the wording of

Objective 2 was whether the term "farming" should be included and whether other
nitrogen leaching activities should be referred to.
[94]

The latest version (23 June) of Objective 2, as proposed by the Regional Council

in closing submissions, reads:
Objective 2 Effect on Lake Taupo water quality from manageable activities.
Activities which result In nitrogen leaching, particularly farming, are managed to
facilitate the restoration of the water quality characteristics of Lake Taupo to their
2001 levels.
The Principal Reasons for adopting Objective 2 read as follows:

[95]

Objective 2 recognises that In order to achieve the long term water quality goal
in Objective 1, activities which result In nitrogen leaching, particularly farming
activities, need to be managed. This Is In recognition of the large proportion of
manageable nitrogen In the Lake Taupo catchment which results from farming
activities.
Federated Farmers' amended position, supported by Fonterra, was that the

[96]

objective should refer to "activities" generally, rather than focussing on farming, which is
only one of the manageable sources of nitrogen. Mr S Hartley, Planning Consultant
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called by Federated Fanners, preferred that the reference to "fanning" be deleted but
considered that adding a reference to "forestry" would be an acceptable alternative on the
basis that forestry in the catchment was second to fanning in terms of "manageable"
nitrogen contribution",

During cross-examination he acknowledged that fanning

contributed 92% and forestry I% of the manageable load and confirmed that his intention
was to make the point that fanning was not the only activity contributing manageable
nitrogen."
[97]

We reiterate our findings on the scientific evidence on the estimated manageable

load of nitrogen to the Lake. Pastoral farming accounts for 92% of this nitrogen, forestry
I%, gorse and broom I%, and urban run-off and sewage 6%.
[98]

Whilst there are several sources of manageable nitrogen, it is clear from the

evidence that fanning is by far the dominant source. We note that Objective 3 deals with
wastewater discharges and the near shore effects of nitrogen and pathogens on lake water
quality. The matter of higher nitrogen leaching from some forestry and gorse and broom
has been included within what is regarded as the manageable load during the course of
the hearing. We therefore suggest a very slight change to the wording of Objective 2 to
encompass the broader land use activities that contribute to the manageable load of
nitrogen while retaining the focus on farming activities.
Objective 2 Effect on Lake Taupe water quality from land use activities
Land use activities which result in nitrogen leaching, particularly farming, are
managed to facilitate the restoration of the water quality characteristics of
Lake Taupe to their 2001 levels.

[99]

We find that this version of Objective 2, and the supporting explanation of the

Principal Reasons for adopting as put forward by the Regional Council, most accurately
recognises the opportunities to manage the nitrogen load to the lake in the Lake Taupe
catchment, and is the most appropriate way to achieve the purpose of the Act.
Second issue: Leaching rates of pine on improved pasture and gorse and broom
[lOO] This matter gives rise to three key issues for determination. They are:
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(a)

The actual nitrogen leaching rate ofpines planted into improved pasture;

(b)

The most appropriate planning provisions to include in RPVS to address
pine on improved pasture; and

(c)

The most appropriate provisions to include in RPVS to address nitrogen
leaching from woody nitrogen fixing species such as gorse and broom.

The nitrogen leaching rates of pines planted into improved pasture
[101] We have already considered the issue of thlO leaching rate of pine planted into
improved pasture under the heading "Findings on Science Evidence". We found that the
variablity is such, that it is not possible to be any more precise than the range of 8 to 12
kg Nlha/year. This will eventually reduce to a long-term equilibrium rate of 2 to 3 kg
Nlha/year.
The most appropriate planning provisions to include inRPV5 to address pine on
improved pasture - the nitrogen leaching rate
[102] The issue here is whether RPVS should assign a nitrogen leaching rate of 12
kg Nlha/year, as proposed by Carter Holt, or 3 kg Nlha/year as suggested by the Regional
Council supported by the Tuwharetoa Maori Trust Board (appellants) and Taupe Lake
Care. This issue needs to be considered for both the existing area of pine planted into
improved pasture (approximately 630ha) and future planting of pines on improved
pasture - that is for benchmarking purposes and for the conversion ofpasture to forestry.
[103] The benchmarking process uses default values for the leaching rate of nitrogen
from some types of land-use. The scientific evidence has assisted in estimating the
leaching rates from different land-use activities and describing how these rates vary over
time and with different management practices. The question before us now is whether
the rules in RPV5 should assign the actual leaching rate or the long-term equilibrium
leaching rate following land-use change. The parties' (Carter Holt, Kaiangaroa
Timberlands, Tuwharetoa Maori Trust Board, Taupe Lake Care, Environment Waikato)
positions on the leaching rates to be used were set out in the Leaching Rate Caucusing
Statement, dated 18 June 2008.
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[104] All parties agreed on a nitrogen leaching rate of 2 kg N/ha/year for unimproved
land (excluding gorse and broom scrubland) and 3 kg N/ha/year for non-nitrogen fixing
plantation forest (planted into unimproved land). All parties accepted that OVERSEER
should be used to determine the nitrogen leaching rates for fanning activities.
[105] Carter Holt and Kaiangaroa Timberlands favour using the estimated actual
nitrogen leaching rates for first and second rotation non-nitrogen fixing plantation forest
into improved pasture (8 to 12 kg N/ha/year) and gorse and broom scrubland (24 kg
N/ha/year). They argued that this would be consistent with the grandparenting approach
used for pastoral fanning whereby the estimated actual leaching rate is adopted providing
for past land-use on a no fault basis
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[106] Enviromnent Waikato, Tuwharetoa Maori Trust Board and Taupe Lake Care
favour using a nitrogen leaching rate of 3 kg N/ha/year for existing and future areas of
pine (or non-nitrogen fixing species) planted into improved pasture. They argued that the
leaching rates would trend down over time and this would provide an incentive to convert
from pasture to non-nitrogen fixing plantation forestry. They favour a nitrogen leaching
rate of 2 kg N/ha/year for gorse and broom scrubland. They argued that providing a high
allocation rewards a poor land-use and provides a perverse windfall gain to some
landowners46.
[107] It is worth repeating that OVERSEER is a long-term equilibrium model. As such
it does not estimate the actual leaching rate of nitrogen at the present point in time.
Instead it calculates the long-term equilibrium leaching rate for a given set of farm
management practices, using the long-term average rainfall. Where farm management
practices are unchanged over many years and for average rainfall, this estimated
equilibrium rate will be the same as the actual rate of nitrogen leaching. Where farm
management practices are changing, the actual rate of nitrogen leaching willlag slightly
(depending on a number of factors, including the magnitude of the change and the soil
conditions), taking time to trend up or down to the new equilibrium rate. Thus a fanner
can immediately see the consequences of any changes in the inputs and/or pathways of
nitrogen in the newly calculated equilibrium leaching rate of nitrogen.
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[108] We find that the same long-term equilibrium approach should be applied to the
non-farming land uses, particularly forestry. That is the assigned nitrogen leaching rate
for non-nitrogen fixing plantation forests should be 3 kg Nlhalyear regardless of the
previous land use. We note that this does not disadvantage any landowner with respect to
continuing with forestry operations. The elevated leaching rates from pine on improved
pasture are historical and not a result of necessary inputs of nitrogen.
The most appropriate provision to include in RPV5 to address nitrogen leaching
from woody nitrogen fixing species such as gorse and broom - the nitrogen leaching
rate
[109] The issue is whether RPV5 should assign a nitrogen leaching rate of
24kg Nlhalyear or 2kg Nlhalyear to land that is dominated by gorse and broom. This
question needs to be considered for both the existing areas of gorse and broom,
approximately 575ha,47 and future infestations.
[110] We take a similar approach to the question of the leaching rate to be assigned to
areas of gorse and broom. Areas of gorse and broom are generally temporary and seldom
intended as a land-use. Infestations are common in newly planted forests or in land that
has been retired from grazing. Once again there is no disadvantage to the landowner with
respect to continuing with the existing land use - either through the forest maturing or the
land reverting to a native bush. The assigned leaching rate for gorse and broom should
be the same as for unimproved land at 2 kg Nlhalyear.
Third issue: Rule 3.10.5.3 - permitted or controlled activity status
[111] Rule 3.10.5.3, relating to high nitrogen leaching (in excess of 8kg Nlhalyear)
farming activities, is central to the RPV5 regulatory regime. The issue to be determined
by the Court is whether the rule should be as a permitted activity (as sought by the
"farming interests" - Federated Farmers, Fonterra, Taupo Lake Care and Ngati
Tuwharetoa Agricultural Group) or as a controlled activity (as proposed by the Regional
Council and supported by Mr Allan's parties - the "Tuwharetoa interests").
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[112] Under the Act relevant tests for regional rules are:
a)

, Policies are to implement the objectives and rules are to implement the
policies'".

b)

Each method (including each rule) is to be examined, having regard to its
efficiency and effectiveness, as to whether it is the most appropriate
method of achieving the objectives" taking into account:
(i)

The benefits and costs ofthe rule; and

(ii)

The risk of acting or not acting if there is uncertain or insufficient
information about the subject matter'",

c)

In making a rule the regional council must have regard to the actual or
potential effect of activities on the environment, including, in particular,
any adverse effect",

d)

At the general level there is a requirement that a regional plan
(change/variation) should be designed to accord with52,and assist the
regional council to carry out its tunctions'" so as to achieve the purpose of
the Act 54•.

[113] . The Act provides'" for local authorities to make rules describing activities in the
terms specified in section 77B as permitted, controlled, restricted discretionary,
discretionary, non-complying and prohibited. These "labels" present as an hierarchy in
terms of achieving the objectives and policies of the plan and the purpose of the Act. The
least restrictive permitted activities are anticipated to occur, indeed they could be
described as "desirable". Whereas at the other end of the continuum, prohibited activities
Sections 67(1)c and 68(1) of the Act.
Section 32(3)(b) of the Act.
50 Section 32(4) of the Act.
51 Section 68(3) of the Act.
52 Section 66(1) of the Act.
53 Section 68(1) of the Act.
••,,, ••. __ .•,,54 Sections 63(1) and 66(1).
StIlL. Or ~'8ection 77A,
48

49

<:,\.

''''\
<:

/'," .~ -.

~

,I. C!

,.,';,.-'/'
c

i! \),(!,:;o:;ifje~'&ors_decisiondOC (sp)
..

,-.

L~,-,_\":''> ':';~'l

:~h;~:~~
'. "'-/;'/' -.. -.. :
- ~~.<:/:/I
COU;1'1
.~. "'~

.\-~<\.'/

1

\'>~

_~h

42
are so "unwanted" that they are not provided for at all and no resource consent can be
applied for nor granted.
[114] The issue being considered here is whether Rule 3.10.5.3 should be described as a
permitted or a controlled activity. We consider that the relevant tests can be encapsulated
by the following questions:
Which type of activity is the most appropriate way to achieve the

a)

objectives and policies of the plan?
b)

Which type of activity would better assist the Council to carry out its
functions so as to achieve the purpose of the Act?

[115] Before addressing these questions and comparing the two types of activity, a
prerequisite for any rule is that it be legally valid in terms of the matters specified for the
relevant type of activity under the Act.
Legally Valid Rules
[116] For a permitted activity no resource consent is required if the activity complies
with any standards, terms or conditions specified in the plan". Therefore it is necessary
for any such standards, terms or conditions to be included in the plan and to be stated
with sufficient certainty such that compliance is able to be determined readily without
reference to discretionary assessments.
[117] In distilling the relevant legal principles, Mr Berry submitted that a permitted
activity rule must:
a)

Be com~rehensible to a reasonably informed, but not necessarily expert,
person. 7

b)

Notreserve to a council the discretion to decide by SUbjective formulation
whether a proposed activity is permitted or not.58

cl

Be SUfficiently certain to be capable of objective ascertalnrnent."

Section 77B(l) of the Act.

56

" Lower Hull CityCouncil (W046/2007), paragraph 10.
f/~~~J.O;.'~~Tw~sted WorldLimited v Wellington City Council (W024/2002), paragraph 63.
";:\.:..~ '~:.--. ~Yl\sted World, paragraph 64.
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[118] The principal planning experts to present evidence on this issue were Mr R van
Voorthuysen (for the Regional Council), and Mr S Hartley (for Federated Fanners and
the other "fanning interests"). Mr Hartley considered that permitted activity status was
appropriate, albeit with qualification acknowledging that it was essential for the Council
to be able to require the provision of farm input data, NDA and NMP. 60 Mr van
Voorthuysen considered that whilst it would be possible to draft a permitted activity rule,
on balance, he did not consider that a permitted activity rule was the most appropriate
way to achieve the objectives and policies of RPV5 and he supported the Regional
Council's proposal for controlled activity status."
[119] Although the Regional Council's proposed controlled activity rule was available,
the Court was concerned that the wording for an alternative permitted activity rule was
not available for consideration against the relevant provisions ofthe Act. At the Court's
request further caucusing between the principal planning experts occurred during the
hearing. The planners' subsequent Rules Format Caucusing Statement, dated 20 June
2008, including Appendices A and B containing draft rules for a permitted activity
regime and a controlled activity regime (respectively), was presented to the Court in the
last week ofthe hearing.
[120] In that caucusing statement the planners set out, as agreed principles, the matters'f
which they considered a permitted activity rule should achieve. They were:
•

Be clear and certain;

•

Not contain subjective terms;

•

Be capable of consistent interpretation and implementation by lay people
without reference to council officers;

•

Not retain later discretions (decision making) to council officers.
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[121] In the caucusing statement the planners also noted Mr van Voorthuysen's
statement'" that:
Permitted activity rules can play a useful resource management purpose for
authorising simple activities that are undertaken on a routine and frequent
basis and where the effects of those activities are demonstrably minor and the
risks to the environment if they are misused are small.

[122] Further the planners agreed that in this case any permitted activity rule (such as
might replace the Regional Council's proposed controlled activity rule) should include
provisions that address the following topics:
a) Benchmarking;
b) Nitrogen Discharge Allowance;
c) Initial nitrogen management plan;
d) Certificate of compliance;
e) Changes to farming activities - effects on NMP;
f) Compliance monitoring;

g) Rectifying compliance deficiencies;
h) Compliance monitoring cost recovery;
i) Sale of part of a farm;

j) Nitrogen trading.
[123] It was also agreed that the rule provisions should recognise a number of practical
realities, being:
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a)

The Regional Council has already benchmarked over half of the pastoral
farming catchment;

b)

There are currently no "accredited" OVERSEER expert contractors.
Currently, benchmarking is being undertaken by Regional Council staff
liaising with farmers to develop the necessary OVERSEER input data with
the actual NDAs being calculated by AgResearch under contract to. the
Regional Council;

c)

There is currently no OVERSEER expert contractor accreditation process,
system or body in existence.

[124] On the basis of these agreements the plauners drafted a permitted activity version
of Rule 3.10.5.3 which was some 5 pag~s long. They identified two proposed conditions
which they noted may not be legally valid. These were condition i) Certificate of
Compliance, and condition n) Compliance Monitoring Cost Recovery.
[125] They also re-drafted a controlled activity version of the rule. Mr Hartley
considered that more details on benchmarking and the NMP as specified in the permitted
activity rule should be included in this controlled activity. Mr van Voorthuysen
disagreed and considered that the higherlevel of interaction between applicants and the
Regional Council staff arising from the controlled activity consenting process would
ensure adequate information was provided. Currently the Council staff use three
guideline documents" in undertaking benchmarking and in advising farmers about NMPs
as part of the controlled activity consent processing. Both planners noted that a proposed
matter of control relating to registering a consent notice or covenant on Certificates of
Title may not be legally valid.
[126] Federated Farmers and the other farming interests sought to use the least
restrictive activity classification that would achieve the objectives of the plan, which they
contended was a permitted activity in this case. Part of the basis for Federated Fanners'
position seemed to be a philosophical stance65 that farmers should not be required to
obtain resource consents to undertake fanning in rural areas. Mr Milne submitted that
"given New Zealand's pastoral farming heritage, the permissive presumption is an
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obvious and appropriate starting point for the activity offarming in rural zones .... ,,66

The reality is that farming, like many other businesses/industries in rural areas, requires
resource consents for many of its activities and structures, where it has been considered
appropriate, taking into account the actual and potential effects of those activities. In
terms of the Act we see no reason for farming to be treated differently from other
activities.
[127] We now turn to consider particular aspects of the permitted activity rule that were
highlighted by the parties as being of concern. These concerns related primarily to:
certainty, objectivity, comprehensibility, public records, and cost recovery.
Certainty, Objectivity and Comprehensibility
[128] The need for regulatory certainty was one of the Regional Council's primary
concerns with the proposed permitted activity rule as drafted. Mr Berry submitted that
some aspects of the rule, including some of its advisory notes, would arguably be
uncertain or require discretionaryjudgements to be made by the Regional Council staff'",
Mr Berry acknowledged that the process of caucusing on the permitted activity rule had
been useful to demonstrate that it may be possible to develop a workable rule, but he
continued "... it is also clear that we are straining to make a PA (permitted activity) rule
work and the WRC would prefer a more straightforward regime based on a controlled
activity. ,,68
[129] Related to the requirement for certainty was the Regional Council's concern that
much of the flexibility which was helpful in implementing the regime would be lost
through a permitted activity rule.
[130] The Council considered several aspects of the permitted activity rule were of
fundamental importance and such an integral part of the rule that they were nonseverable. Thus the validity of the standards, terms and conditions relating to the
following matters were of particular concern:
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a)

The requirement that the Council (rather than an independent contractor)
sets the NDA;

b)

The ability to require the production of the information on which the NDA
will be based;

c)

The ability of the Council to set the NDA based on that information;

d)

The ability of the Council to review the nitrogen management plan and
require amendmentsto it.69

[131] We agree with Mr Berry's submission that the permitted activity rule " ... is a
very complex rule as it needs to set out the detailed processes and information
requirements in regard to benchmarking using Overseer to determine NDAs and
compliance with NMPs etc., ". This in part reflects the comprehensive list of 10 matters
which the plauners were agreed needed to be included in the rule as standards, terms and
conditions. Some of those provisions, such as benclunarking to determine the Nitrogren
Discharge Allowance and the preparation of the Nitrogen Management Plan, involve
collating a wide range of data and descriptive information and the use of the computer
model OVERSEER. These procedures require a reasonably high level of expert
involvement and a consistent approach. Hence the requirement that the Regional Council
carry out the benchmarking and review of the NMPs. It was acknowledged that at this
stage there are no accredited OVERSEER expert contractors nor any accreditation
system.
[132] Many of the items included in the proposed rule require specialist technical
expertise and judgement. Examples include: information on topography which is to be
categorised as "flat, rolling, easy or steep"; similarly ''pasture development status"; and "
... written independently verifiable records of... a description of any areas which are
used for non-nitrogen fixing plantation forestry ... intended rotalion length and thinning
regime ...". There are no definitions of these terms and whilst it is accepted that defining
some of them objectively would be a matter of technical detail, the interpretation of
others involves input of site specific expert analysis and judgement that cannot be
adequately specified in a permitted activity rule.
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[133] Unlike many permitted activity rules this would not simply be a matter of
routinely applying well understood standard formulae such as for controls on site
coverage, maximum height or suspended solids concentrations.
Public records

[134] Another aspect of concern was the need for a way of publically recording the
NDA and NMP for each farm in the catchment at the initial benchmarking and over time.
This was considered necessary to provide certainty for fanners, the Council and
prospective purchasers of properties. It would also assist to enable nitrogen trading or
off-setting and the Trust to operate.
[135] Under the permitted activity rule it was proposed to include provisions requiring a
fanner to apply to the Council for a Certificate of Compliance (COC) under section 139
ofthe Act, to then register a consent notice on the relevant Certificate(s) of Title advising
of the COC, and to provide a copy of the amended Title to the Council. Mr Berry
submitted'? that it is most doubtful that a permitted activity rule can require landowners
to apply for a Certificate of Compliance as such a procedure is voluntary under the Act.
There is, at first sight, some merit in this argument which was supported by Mr Conway"
and Mr Allan72• However, there is no need for us to go there. More importantly we
consider that such a procedure is cumbersome.
[136] In response to questions from the Court, Mr Hartley suggested that a permitted
activity rule could require information to be submitted to the Council and then it could
voluntarily maintain a data base.73
[137] In these circumstances, we consider that the mandatory record keeping
requirements under the Ace4 that apply to a controlled activity, being a resource consent,
already exist, and are well tested and understood by the Council and the community, such
that they are clearly the more efficient and effective.
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Cost Recovery
[138] At the core of this concern was that section 36 of the Act does not provide for
charges for monitoring to be imposed on a permitted activity, but does for a controlled
activity. The Council was also concerned to be able to efficiently recover the Council's
costs of administering the rule."
[139] Federated Fanners' position was that the Council could consider other
mechanisms to recover costs. One option was through a financial contribution, although
they acknowledged that this could not be implemented now and that a further change or
variation would be required as there were no financial contribution provisions currently
in the plan. A second option was to introduce a targeted rate under the Local
Govemment Rating Act 2002. Other options cited were a permitted activity condition
requiring self monitoring and reporting including the use of certified consultants, and
requesting the Minister for the Environment to make regulations pursuant to section
36(1)(g).
[140] In relation to this aspect, we make similar observations to those above relating to
public records - there is already a comprehensive regime provided under section 36 of
the Act that can be applied to a controlled activity as a resource consent. We consider it
to be more efficient and effective to use that, rather than to devise alternative one-off
systems which are not already in place nor familiar to the local community.
Permitted or Controlled Activity - findings
[141] At the close of the hearing the objectives and policies in RPV5 were largely
agreed between the parties. Of particular relevance for this issue of determining the
appropriate type of activity for Rule 3.10.5.3, relating to high nitrogen leaching fanning
activities, is Policy 3(b)which sets out how initial benchmarking of nitrogen leaching is
allocated to each property, and how activities are to be managed on an ongoing basis.
That policy specifically refers to the OVERSEER model, nitrogen discharge allowances
and Nitrogen Management Plans. The agreed version (23 June) of that part of the policy
reads:
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Policy 3:

Cap nitrogen outputs from iand in the catchment

Avoid catchment-wide increases in nitrogen leaching from iand by placing limits
on the annual average amount of nitrogen leached by:
a)

Enabling low nitrogen leaching activities, within specified nitrogen limits,

b)

Managing other nitrogen leaching activities using the overseer" model
to determine nitrogen discharge allowances for each individual property,
based on the single best year (year with the highest leaching average) of
nitrogen leached between July 2001 and June 2005, and on an ongoing
basis, manage the annuai average of nitrogen leached through Nitrogen
Management Plans

c)

[142] Essentially that part of the policy

IS

settled and it can be ,accepted that it

implements the identified Objectives 1, 2 and 4. All parties have agreed that high
nitrogen leaching activities are to be managed through the use of the OVERSEER model,
nitrogen discharge allowances and Nitrogen Management Plans for individual properties.
Any subsequent rules are to implement that settled policy.
[143] We find that to give effect to that policy it is necessary to have a rule which
provides for the complex procedure of collating a considerable amount of data, some of it
requiring expert analysis and interpretation, and using the OVERSEER computer model
to calculate the long term Nitrogen Discharge Allowance for each farm.

Once the

Nitrogen Discharge Allowance has been assigned then a Nitrogen Management Plan is to
be prepared to describe key farm management practices that, when modelled in
OVERSEER, demonstrate that the nitrogen leaching from the property will not exceed
the Nitrogen Discharge Allowance. On-going monitoring of compliance is anticipated.
At this early stage in the development of the RPV5 regime there is a need for a high level
of Council involvement.
[144] Although joint caucusing between the planning experts resulted in a draft
proposed permitted activity version of the rule, we find that it falls well short of the
requirements for a permitted activity. No doubt some further re-drafting could improve
it. But we do not accept that it can achieve certainty, or comprehensibility, or reduce the
need for expert judgement, to satisfactory and adequate levels. Although the same
procedure is to be followed throughout the catchment, the application to each property
~.J,

_requires discretion to recognise site specific variations. We find that overall the task
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considerable expert technical input such that it is inappropriate as a permitted activity.
We share the concern of the Tuwharetoa interests" ... that the [arming groups may be
endeavouring to shoehorn this complex process into a permitted activity regime,,76.

[145] We find that for proposed Rule 3.10.5.3 a controlled activity is the most
appropriate type of activity to implement the objectives and policies of the plan and to
assist the Regional Council to can)' out its functions to achieve the purpose of the Act.
[146] In so finding, that Rule 3.10.5.3 is to be a controlled activity, we accept Counsels'
submissions" that further drafting/editing may further improve the latest version of the
proposed controlled activity rule.
Sub Issue: Consent duration under controlled activity
[147] Having found that it is most appropriate that Rule 3.10.5.3 be a controlled
activity, then a further sub-issue to be determined is the most appropriate consent
duration.
[148] At the end of the hearing the Regional Council, Federated Farmers and Taupo
Lake Care were agreed that a 25 year consent duration was appropriate, although the
Council's position was qualified to the extent that such a term was only appropriate if the
conditions of consent can be reviewed to revise NDAs downwards".

Mr van

Voorthuysen clarified that the primary reason for a review would be if the provisions of
RPV5 changed in the future (under section 79(1», specifically the rules controlling
nitrogen leaching in the Taupo catchment."
[149] Submissions for Federated Farmers appeared to argue that the only means of
revising the NDA downward pursuant to section 128(1)(a)(iii) would be if a new standard
or method was introduced to the plan. 8o

J<\pioF'

Allan, closing submissions, para l6(f).
For example: Conway, transcript pages 909-911; Berry, closing submissions, para 9.14; Milue,
supplementary legal submissions, 18 July 2008, para 6.6.
78 Berry, closing submissions para 6.52
79 Van Voorthuysen, Rebuttal para 13.40 and Supplementary statement dated 12 May 2008, para 3.4
~~~ilne, opeuing submissions para 8.7
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[150] The NDA, derived through the benchmarking procedure using OVERSEER, is to
be a property specific calculation of the maximum level or amount of nitrogen to be
leached from that identified land area. It is not a standard or common figure across the
catchment. The methodology and procedure for calculating the NDA are to be included
in the plan, but an individual property's NDA level will not be in the plan. The NDA
calculation is based on the range of land use activities being carried out on a particular
property in the "best year" ofthe July 2001 - June 2005 period.
[151] Under cross examination by Mr Berry, Mr Hartley agreed that if the provisions of
RPV5 were changed in the future then that was a matter that could be recognised in a
review condition in a resource consent.t'
Findings
[152] Consistent with our earlier finding that calculating the NDA under Rule 3.10.5.3
is to be a part of a controlled activity rule, and provided that the plan specifies
appropriately that it is a matter over which it reserves control, then the NDA can be
imposed as a condition of consent. Section 128(1)(a) would then be available for such a
condition of consent to be reviewed provided there was an appropriately worded review
provision specified in the consent. We acknowledge that any review would be subject to
the matters to be considered under section 131. Having found that the NDA as a
condition of consent can be reviewed we find that a 25-year term is appropriate.
Fourth issue: Rule 3.10.5.10 - non-complying or discretionary activity status
[153] This rule, described as the "default rule", provides for activities that do not
comply with all of the other rules in RPV5 (Rules 3.10.5.1 - 3.10.5.9). The issue to be
determined is whether the most appropriate type of activity for this rule is discretionary
or non-complying.
[154]

Mr Milne, Counsel for Federated Farmers, amended their position during the

hearing submitting that restricted discretionary was the appropriate status'". This differed
from the fully discretionary status supported by Mr Hartley, the plartning witness called
by Federated Farmers.
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[155] The other "fanning interest" parties (Taupo Lake Care, Ngati Tuwharetoa
Agricultural Group and Fonterra) supported discretionary activity status.
[156] The Regional Council's position, supported by the parties represented by Mr
Allan (the "Tuwharetoa interests"), was that the default rule should be a non-complying
activity rule rather than a discretionary rule, because:
a)

It requires a more rigorous consenting process and, as a result, will
better achieve the objective of protecting the water quality of Lake
Taupo.

b)

It Is appropriate to signal that consents to depart from the other rules
are the exception rather than the rule.

c)

Maintaining the cap Is of fundamental importance to protecting the
water quality of Lake Taupe and that is most appropriately achieved
with a non-complying activity default rule.

d)

The non-complying activity default rule, in association with Policy 6A,
provides for genuine cases but does not limit the circumstances that
may be relied on In seeking a consent other than the need to meet at
least one of the section 104D threshold tests.

e)

A discretionary activity default rule Indicates that activities are generally
appropriate, and this is the wrong signal to be sending in the Lake
Taupo catchment."

[157] In determining the appropriate type of activity we refer back to the relevant
matters set out above in paragraphs 112 to 114 of this decision, amended appropriately.
[158]

A considerable number of changes have been made to the RPV5 provisions since

they were first notified, including many during the course of this hearing.

A

comprehensive suite of rules (Rules 3.10.5.1 to 3.10.5.9) now provide considerable
flexibility for low nitrogen leaching activities to establish, and for higher leaching
activities, including fanning, to continue at current levels or lower. Flexibility, for Maori
land, sales of parts of farms, and nitrogen off-setting, is provided. All of these rules are
either permitted or controlled activities, which we consider appropriately recognises that
they are consistent with the purpose ofRPV5 to maintain or improve the water quality of
Lake Taupo. Activities which do not comply with these rules are to be considered under
the default rule (Rule 3.10.5.10).
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[159] The default rule reflects proposed Policy 6A of RPV5. Policy 6A is one of a
group of policics'" identified to implement Objectives 1,2 and 3 in particular. The policy
states:
Policy 6A

Determining Applications under Rule 3.10.5.10

When considering applications for resource consent under Rule 3.10.5.10
(Non-complying Activity Rule - Land uses and associated discharges to iand
that do not Comply with Ruies 3.10.5.1 - 3.10.5.9) the consent authority shall
have regard to:
a)

The need to generally avoid any long term increase in the
volume of nitrogen entering the Lake over and above that
which was occurring during the July 2001 to June 2005
benchmark period;

b)

The effectiveness of any mitigation services or works proposed
by the applicant to offset potential increases in the amount of
nitrogen leaching from the applicant's land in recognition of a)
above;

c)

Where the proposed mitigation services or works described in
b) above wiii not offset all potential increases in the amount of
nitrogen leaching from the applicant's land, in terms of potential
adverse effects on the applicant's economic wellbeing, whether
the land in question would be rendered incapable of reasonable
use if the application is declined;

d)

. The acceptability of using alternative nutrient leaching models if
those models are demonstrated to provide results of a
comparable robustness to those produced using the
OVERSEER model in recognition of (a) above;

e)

In all cases, the cumuiative effect of applications previously
granted under Rule 3.10.5.10 in terms of the total cumulative
annual mass load of increased nitrogen discharges that have
been authorised under the Rule relative to the 20 pEj'rcent of
totai annual manageable load of nitrogen leached from farming
land use activities and wastewater to be removed from the
Lake Taupo Catchment by 2020.

[160] Dealing first with Mr Milne's amended submission for Federated Farmers. We
note that under the Act the key differences between a restricted discretionary activity and
a discretionary activity are that the matters to be considered are limited to those that are
specified in the plan, and public notification is less likely. We received no expert
evidence supporting the restricted discretionary classification, nor was draft wording of
any such rule and associated criteria available for consideration. Whilst it may be that
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there would be no legal difficulty to drafting a restricted discretionary rule, we had no
evidence to support such an approach as being the most appropriate way to achieve the
objectives and policies of the plan or to better assist the Council to carry out its functions
so as to meet the purpose of the Act. We do not consider the option any further.
[161] The principal differences between a discretionary activity and a non-complying
activity are that under the latter the consent authority's power to consent is restricted by
the threshold tests or conditions in section I04D, and there is a higher likelihood that an
application would be publically notified. The additional jurisdictional hurdles (s.104D)
for a non-complying activity make it a more conservative and restrictive classification.
[162] The Regional Council was particularly concerned about the potential effect of a
series of consents allowing small increases in the nitrogen leaching levels. Considered
individually each application would likely be assessed as being of minor or less than
minor effect. It was the cumulative effect that was of concern. Under cross examination
from Mr Berry, Mr Hartley agreed that the matters likely to be dealt with under the
default rule were those that would have a greater potential to impact on the "cap" and that
the cumulative effect of even small increments across the catchment could have a
significant impact on the Lake. 85
Non-Complying or Discretionary Activity - Findings
[163] The objectives and policies of RPV5 are largely settled. It is clear that the
purpose of the whole RPV5 variation is to at least cap the level of nitrogen leaching into
Lake Taupo from throughout the whole catchment. Nitrogen reduction and trading or
off-setting are provided for, but any increase in the catchment-wide level is sought to be
avoided. Thus the objectives and policies contain direct indications to avoid catchmentwide increases of nitrogen leaching levels. In these circumstances we consider that this is
an example of when it is necessary to invoke the constraints set by section 104D. We
accept the opinion ofMr van Voorthuysen that categorising an activity as non-complying
sends a signal that the activity is not generally condoned and that a strong case needs to
be made to support it. 86
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[164] We fmd that classifying the default rule (Rule 3.10.5.10) as non-complying is the
most appropriate type of activity to implement the objectives and policies of the plan and
to assist the Regional Council to carry out its functions to achieve the purpose of the Act.
Fifth issue: whether rules 3.10.5.1 to 3.10.5.10 should be framed as discharge rules
and land use rules or land use rules
[165] The rules in RPV5 were originally framed as land use rules under section 9(3) of
the Act. Rules 3.1.0.5.1- 3.10.5.10 were all, and still are, introduced with the words "the
use ofland...". Further, the heading of that section was, and still is, "implementation
methods -land use controls".
[166] Carter Holt sought to make the rules discharge rules under section 15 as well. As
a consequence the Regional Council has adopted a cautious "belt and braces" approach
by proposing to add the words " ...and Discharges ... " to the heading; and " ...and the
associated discharge of nitrogen to land..." to the rules. This would effectively make
them hybrid rules under both section 9 and section 15.
[167] The purpose behind the Regional Council proposing to make the rules discharge
rules under section 15 as well as land use rules under section 9 was out of an abundance
of caution. Such caution arose out of the Regional Council's concern that non-point
source discharges from animal emissions and nitrogen fixing plants may well be unlawful
discharges under section l5(1)(b) of the Act.
[168] The parties representing the farming interests (Federated Farmers, Fonterra,
Taupe Lake Care and Ngati Tuwharetoa Agricultural Group) all opposed the change of
the rules to hybrid land use and discharge rules. The remaining parties support the
proposed word changing.
[169] The matter is of some importance because of the different presumptions that apply
to land use and discharge activities. This reflects sections 9 and 15 of the Act
respectively. Land use activities are subject to a permissive presumption. A person may,
as of right, carry out a land use activity unless it is restricted by a rule in a regional or
district plan or a proposed plan. A discharge by any person is subject to a restrictive
presumption. There can be no discharge without a consent or discharge permission.
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Status of non-point source discharges from animal emissions and nitrogen fixing
plants
[170] Underpinning the opposition, by the parties representing the farming interests, to
the promulgation of both discharge and land use rules, is their concern that to do so
would imply that farming per se is an unlawful discharge under section 15 of the Act.

Mr Milne, counsel for Federated Farmers, submitted:
Focusing on pastoral farming, the starting point is to consider which of the
provisions of Part 3 of the Act best fit the activity. Pastorai farming is cieariy a
iand use in terms of section 9(3), and it is not a discharge in the section 15
sense. There may be point source discharges of nitrogen, such as those from
fertilizer application to land. However these can be adequately controlled by
way of land use rules, without the unnecessary complication of requiring two
different types of consenf(land use and discharge permit)."
And again:
A finding in this case that pastoral farming is a discharge activity would have
significant implications for Regional Councils and farmers throughout New
Zealand. Due to the restrictive presumption of section 15 and the lack of
section 20A interim protection, it would effectively be a finding that any farmer
with stock on his or her land, who does not currently hold a discharge permit
. from the relevant Regional Council is in breach of section 15 of the RMA and
risks prosecution. Such a finding should not be made lightly or without the
benefit of detailed legal submissions on the matter.··
[171] Mr Milne's views were echoed by Mr Lang and Mr Rogers. Mr Rogers said:
It strains credulity to argue that the introduction of nitrogen into the system by
natural means (eg by nitrogen fixation) is a discharge of a contaminant to land
by a person. I submit that the evidence does not support a finding that there
is a discharge of a contaminant to land for each of the activities in question.
Again, it may be possible that there may be a discharge to land in the case of
farming but that is not the end of the matter. A relevant question is Whether
there is a discharge of a contaminant to land with respect to each of the
activities to be regulated under Variation 5. Isubmit that there Is not.·'

[172] The central issue of concern to the farming interests is to avoid any implication
that non-point source discharges, and in particular from animal emissions and nitrogen
fixing plants, as a consequence of normal fanning activities, could be unlawful under
section l5(1)(b). This was an issue confronted head on by Mr Kirkpatrick when he said:
Opening submissions,paragraph 6.2.
Opening submissions, paragraph 6.24.
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S'i:.hL
OF
?/',,'."Opening
submissions,paragraph 50.
,'.., ' .
-__
I,;' \
81

.>"'

. 88

,',,' / '

"

<,

( ;'i . .

1\

'.\

("

.'

"

"r: \

/

- ... )

'.'
.>

'.J,"W~'
j.-{~I

'-:~i '~f-:\~_; r:~:~.~~·,
__

\

cart~~o1t&OrS_decision.doc (sp)

C{l)U\\~ ...Jr

58
With respect to the discharge of contaminants, section 15 inter alia controls all
contaminants discharged onto or into land in circumstances which may resuit
in that contaminant (or any other contaminant emanating as a result of natural
processes from that contaminant) entering water. Section 15 makes no
distinction between point and non-point source discharges. The far-reaching
nature of the provision is supported by the broad definition of contaminant."

And:
Prima facie such discharges appear to be a discharge of a contaminant to
land in circumstances where it may enter water. The science is ciear and
uncontroverted that there is a direct link between human activity which directly
results in the application of nitrogen to land, whether In the form of animal
urine, effluent, or fertilizer. Ultimately the discharges leach via the land to
groundwater:'

[173] Mr Berry in his opening submissions said:
...it is submitted that it is reasonable to infer that farming operations which
result in the discharge of dung and urine onto land In circumstances where
contaminants emanating from those discharges will enter water, would be
seen, as falling within the scope of section 15 - put simply, the landowner is
"engaging in an activity that results in the emission of a discharge of a
contaminant" in terms of the basic formulation in McKnight. The causal
nexus is permitting the stock to graze in circumstances in which those
discharges occur."

And:
In these circumstances, WRC takes the position that for the purposes of
developing RPV5 it should be made clear that the consent which is issued for
nitrogen leaching activities (such as grazing animals on farms), not only
authorises the activities themselves but also expressly authorises the
discharges of contaminants onto the ground in circumstances where they may
enter waterways. Hence the proposal by WRC to amend the wording of those
provisions to make express reference to associated discharges of nitrogen
onto the land, so that there can be no doubt as to the scope of the activities
covered, and to make explicit what is currently implied.

[174]

Mr Milne, Mr Rogers and Mr Lang submitted that non-point discharges from

animal emissions and nitrogen fixing plants are not discharges under section l5(l)(b).

Mr Milne said:

90 Opening submissions, paragraph 7.9.
~ ',I'd (11 (~Opening submissions, paragraph 7.23.
_. 1,~;:'Opening submissions, paragraph 15.32.
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...the consequence of treating animal emissions as a discharge would mean
that the restrictive presumption appiles and ail discharges on farms (any
where in New Zealand) would be currently unauthorised until such time as
they are expressly permitted by ail regional plans, or a discharge permit is
obtained. ...9'

And:
Taking a purposive approach to the interpretation of these provisions, in our
submission a clear inference is that non-point source emissions should
normaily be dealt with via land use controls (whether regional or territorial) and
point source emissions are usuaily to be dealt with via section 15(1) as
discharges. The critical difference between the two is that point source
discharges are under the direct or reasonably direct control of a person
whereas non-point source discharges are either not under the control of any
person or the control/causative relationship Is weak."

[175] All counsel referred at some length to the relevant provisions of the Act and to
cases arising from prosecutions relating to causation in the context of those provisions.
While the arguments were interesting, we have formed the clear view that this is not the
appropriate occasion to make such a ruling. We say so for the following reasons:
(i)

This is an issue that could affect every pastoral farmer in New Zealand
and every Regional Council. Perhaps due in part to earlier scientific
understanding, pastoral farming in New Zealand has traditionally been
regulated on a permissive basis as a land use activity, rather than a
discharge activity (albeit that a farmer may also carry out specific
activities that require discharge permits, such as dairy shed discharges). A
fmding in this case that non-point source discharges arising from pastoral
farming are discharges under section 15(1)(b) would have significant
implications for farmers and Regional Councils throughout New Zealand.
Given the significance of any such finding, it should more properly have
been sought by way of an application for a declaration with supporting
affidavit evidence.

(ii)

A reading of RPV5 as notified would not have alerted the reader to the
possibility of this issue being ruled on.
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(Hi)

The scientific evidence and planning evidence has not directly addressed
the issue other than in an oblique way. Any such ruling should be given in
the context of a specific fact situation - which is not the case here.

(iv)

The issue of whether normal farming operations, giving rise to non-point
source discharges, are a mischief contemplated as being controlled by
section 15, is of such importance, that we would require a greater legal
and factual analysis before making a ruling.

(v)

It is not necessary to make a ruling on the issue in order to determine the

outstanding contested issues before us. Accordingly any ruling would
lead nowhere - it would be in a theoretical vacuum.
[176] Environment Waikato and Carter Holtaccepted that it was not necessary to make
a determinative ruling on this issue. Hence the "belt and braces" approach of a "catch
all" phrase to plug what Mr Milne called two perceived gaps:95
(a)

the gap that has been identified in relation to the exclusion of rules
applying to other farming activities in the Waikato region from
application in the Lake Taupe Catchment; and

(b)

the gap that may be created in the future if Parliament or the Court
decide that farming non-point discharges are a discharge activity.

[177] The patties representing the farming interests continue to oppose such a proposal
as it would continue to imply that non-point source discharges from farming are contrary
to section 15. First they say that to allow a change of the rules to include discharges
under section 15 is outside the jurisdiction of the Court. Secondly, they submit, that it is
not appropriate for rules which require consents to deal with both land use and
discharges.
[178] We propose first to deal with the jurisdiction issue. We then propose to deal with
the appropriateness of a hybrid rule in the context of the two perceived gaps identified by
MrMilne.
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Jurisdiction
[179] Those opposed to the proposed word changes argued that it is outside the Court's
jurisdiction and scope. They argued that the proposed change of wording is a material
departure from the Variation as notified, and is outside the scope of the submissions. In
response, Environment Waikato adduced in evidence a detailed affidavit by Ms Young.
This affidavit set out the historical context from the preliminary stages leading up to the
notification ofRPVS to the present.
[180] Environment Waikato, submitted that the proposed word changes were within the
jurisdiction of the Court. Alternatively the Court should exercise its powers under s293
of the Act.
[181] The law relating to the jurisdictional question, as to whether or not a matter is
within the scope of an appeal, is now well settled". The starting point, is whether the
proposed change to the wording falls "fairly and reasonably,,97 or by "a reasonable

implication ,,98 within the general scope of the proposed plan change as notified, or any
submission. Any such assessment should be approached in a realistic workable fashion
rather than from the perspective of legal nicety'", The pre-200S amendment wording of
section 293

100

enables the Court in appropriate situations to amend a proposed plan or

plan change even though the relief may be outside the scope of the proposed plan change
as notified, or any submission thereon, or any appeal to the Court.
[182] In the Applefields Limited v Christchurch City Council101 the High Court in its
decision reviewed the case law on section 293. The Court held that section 293 could be
invoked to grant relief beyond the scope of a reference, if a reasonable case for doing so
has been presented by one or more of the parties'l", subject to a consideration whether
some opportunity should be given to interested parties to consider the proposed change or
revocation.

'6 See Bilimag Holdings Limited and ors v Waipa District Council; Environment Court Decision
A072f2008, paragraphs 27-35.

Vivid Holdings Limited (Re an Application) [1999] NZRMA 667.
See Campbell v Christchurcb City Council [2002] NZRMA 332, paragraph 10.
99 See Countless Properties (Northlands) Ltd v Dunedin City Council [1994] NZRMA 145 AT 168.
100 All parties agreed that the 2005 Amendment Act does not apply.
. / . ' ; .•.••• l~l [2003] NZMRA page 508.
J':(. SI:"L OF ~ '.paragraph 48.
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[183] In our view, any discretion exercised under section 293 should be made to achieve
the purpose of sustainable management.

In the Environment Court decision of

Appleftelds", the Environment Court reviewed the case law and issued a warning to
counsel not to take an "... over-legalistic and adversarial approach to the workings of
the Court... ", A position with which we entirely agree.
[184] Turning to the present case. In the interests of brevity we do not propose to repeat
in detail what Ms Young said in her affidavit. Her affidavit evidence makes it clear that
the Regional Council staff turned their minds to the legal basis for the rules prior to, and
while they were developing them. This is reflected in the section 32 report, which was
available at the time of notification:
Waikato Regional Council has drafted a rule that relies on the Regional
Council's powers under both section 9(3) (control of use of land) and section
15 (control of discharges). It is cast in terms of controlling the cause (landbased activities) rather than specifying environmentai outcomes or effects
(water quality or sub-soil conditions).

[185] We also note that the public notice used words couched in section 15 terms:
The purpose of the proposed Variation is to protect water quality In Lake
Taupe by managing land use and nutrients discharged to land in the Lake
Taupe catchment where it may enter surface water or groundwater and
subsequently enter the Lake.

[186] While the documentation referenced section 15 matters, we are satisfied that the
rules as notified were worded in such a way that anyone reading them would perceive
them to be land use rules. The wording of the rules would not have alerted the reader to
the possibility that they may also be considered to be discharge rules. Hence there was
no submission on that point. The tenuous connections to section 15, identified in Ms
Young's affidavit, would have alerted only the most discerning reader. Nor do we
consider that recasting the RPV5 rules as land use and discharge rules comes "fairly and
reasonably" within the scope of Carter Holt's submissions. While Carter Holt raises
section 15(1)(b) in its reasons, it does not seek relief to recast the rules as hybrid rules. In
fact its requested relief seeks rules that govern the use of land and does not specifically
address any related discharges.
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[187] Nonetheless, we do consider that we have jurisdiction to amend the rules to
incorporate appropriate discharge rules under section 293. We so find for the following
reasons:
(i)

We would doubt that any amendment would require further notification.
The parties presently before the Court cover a wide spectrum of interests.
It was not suggested that any other person or persons would likely be

interested.

This is our tentative view based on the present proposed

changes - but subject to a consideration of any further changes that may
emerge as a result of this decision.
(ii)

The proposed changes have arisen out of important resource management
issues raised by some ofthe parties.
While we recognise, that to allow a change to the rules may in some

(iii)

instances reverse the enabling presumption, we are also conscious that the
parties representing the farmers in the catchment are not opposed to the
"belt and braces" approach now proposed by Environment Waikato. The
main opposition has come from Federated Farmers and Fonterra, who are
more concerned about the generic impacts.
(iv)

To sideline what has become an important issue by an unduly legalistic
and pedantic approach, would be unfortunate.

It would result in the

Regional Council having to instigate a further Variation, if it felt obliged
to rectify what it now considers to be an important omission. This may
well delay the implementation of rules controlling the nitrogen load to an
iconic water body - Lake Taupe.
[188] We now turn to look at the appropriateness of making the rules both discharge
and land use rules in the context of the two perceived gaps.
Integration with region wide discharge rules

[189] The regional plan contains existing region wide discharge rules authorising as
permitted activities the discharge of nitrogen:
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(a)

Farm effluent application (rule 3.5.5.1);

(b)

Feed pad and stand-off pad effluent application (rule 3.5.5.2);

(c)

Fertiliser application (rule 3.9.4.11).

It also contains numerous other rules which provide for discharges of domestic sewage
and for other discharges relating to farming operations, which involve the discharge of
nitrogen, to be either permitted activities, controlled activities, or discretionary activities.
A synopsis of the rules'?" is set out in Appendix 1 to the 30 April version ofRPV5 and
the rules. Environment Waikato proposed to exclude those rules from application within
the Taupe catchment.

[190]

This was explained to us by Mr Berry in his closing submissions when he said:
A further fundamentally important relevant consideration which the further
analysis we have undertaken has hlghiighted is that RPV5 is Intended to be
self-contained - effectively a code - as regards controlling nitrogen leaching
pastoral farming activities In the Lake Taupii catchment. That Is the effect of
the consequential amendments set out in Appendix 1 (page 49) of the 30 April
version of RPV5 where all other relevant rules in the WRP are amended to
relate to activities or land outside the Lake Taupe catchment. As the Court
will see from a perusai of Appendix 1, most of the rules that are amended
relate to rules permitting discharges of farm animal (rule 3.5.5.1) or feed pad
effluent (rule 3.5.5.2) on to land or rules requiring resource consents for
farming discharges as discretionary or controlled activities.
In other words, the rules In RPV5 encompass all pastoral farming activities
which have a nitrogen leaching component within the Lake Taupo catchment,
including spray Irrigation of dairy shed effluent, etc - which undoubtedly
involve discharges within the meaning of the RMA - and effectively removes
these activities from the operation of the general provisions of the WRP.
It follows that In the Lake Taupii catchment, the rules of RPV5 need to provide
for and authorise (via permitted activity rules or hybrid resource consents) the
full range of pastoral farming discharges (eg offal holes, fertiliser use, dairy
shed effluent etc). It Is therefore of fundamental importance that the rules of
RPV5 expressly authorise the discharges which would otherwise be permitted
activities in the WRP, and include the discharge element where resource
consents are necessary and that is so irrespective of the view which Is taken
about discharges from farm animals.

65

[191] As we have said, to meet the situation the Regional Council proposed adding the
words "... and the associated discharge ofnitrogen to land... ". To meet the concerns of
Federated Farmers and Fonterra, Enviromnent Waikato agreed, at a suggestion from the
Bench, to preface the word "discharge" with "unlawful". In the discussions that followed
the suggestion was made that the rule could authorise the discharge of all contaminants
arising from the implementation of the Nitrogen Management Plan, But, as Mr Milne
pointed out, the rules were not designed with all farm discharges in mind. They are
focus sed on nitrogen leaching. A point accepted by all parties and with which we agree.
[192] As we understand the Regional Council's current position, it proposes to use the
current wording incorporating "unlawful" as a starting point for appropriate wording to
be incorporated into rule 3 to better integrate RPV5 with the regional plan rules referred
to in Appendix 1105 • Mr Berry said:
The respondent submits that it is appropriate for RPV5 to be treated as being
a code in respect of farming iand uses and associated discharges of nitrogen
covered by rule 3 as weil as the farming discharge matters covered by the
WRP rules listed in Appendix 1, to the extent that it excludes the operation of
the other provlslons of the pian in relation to those actlvlties. This is cleariy in
the interests of the farmers who farm in the catchment and will be of parlicular
importance and benefit to them, and of importance for the integration and
effective operation of RPV5 as a whole.'?"

[193] We can see some merit, in the interests of simplicity, for RPV5 being self
contained. Farmers who farm in the catchment would not have to look elsewhere in the
plan to ensure that their NMP complied with other regional-wide rules. RPV5 would be,
as Mr Milne called it, a one stop shop.
[194] Mr Berry does however recognise, as Mr Milne and Mr Rogers pointed out, that

"the associated discharge of nitrogen to land ... " are too vague and
uncertain. For permitted activities the rules must "expressly allow" an activity. For a

the words '"

rule that requires a consent, the consent for a discharge must be a discharge permit, and it
must "expressly allow" the discharge of a contaminant. In addition, any rule would need
to comprehensively capture such matters as appropriate standards, terms and reservations
of control. A matter that Mr Berry says is a drafting omission that can be rectified'?".
105

See submission in response dated 8 August 2008, paragraph 4.1 and following.
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[195] Subject to the need for certainty and completeness, we can see no reason why
such discharges should not be allowed in one comprehensive "catch all" rule.
[196] We also agree with Mr Milne and Mr Rogers, that combining discharge permits
and land use rules within the one rule could create administrative difficulties for the
processing of, and decisions on, resource consent applications. As Mr Rogers pointed out
section 87 of the Act defines the types of resource consents in a manner which clearly
distinguishes land use consents from discharge permits. This distinction is important as
other sections of the RMA treat them differently. For example:
(i)

Section 9(3) creates a presumption that land may be used unless a regional
plan provides otherwise, By contrast, section 15(1) prohibits discharges
unless allowed by a regional plan or resource consent;

(ii)

Sections 105, 107 and 108(8) describe matters relevant to discharge
applications and restrictions on their grant. These sections do not apply to
land use consents;

(iii)

Section 108(2)(e) specifically allows the imposition of a condition on a
discharge permit requiring the holder to adopt the best practicable option.
No corresponding provision exists for land use consents;

(iv)

The default duration for land use consents is unlimited, whereas the
default duration for a discharge permit is 5 years (with a maximum
duration of35 years)/08

(v)

Land use consents attach to the land, whereas discharge permits may be
transferred in certain circumstances;109 and

(vi)

Section 128(1)(b) enables the review of a discharge permit to meet, among
other things, standards of water quality promulgated in an operative
regional plan. No such review applies to a land use consent.

.. ;
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[197] Accordingly, ifthe region wide discharges rules are to be incorporated into RPV5,
they should be clearly differentiated from the land use rules.
[198] Federated Farmers and Fonterra maintain that a better solution would be to let the
rules referred in Appendix 1 continue to apply in the Lake Taupe catchment alongside the
Variation 5 rules. As Mr Milne says:
A better solution would be to let the rules referred In Appendix 1 continue to
apply In the Lake Taupe; catchment alongside the Variation 6 rules. The
overlap between some of those rules and the rules In Variation 6 essentially
relates to the amount of nitrogen leached; and that overlap could easily be
managed by stating In Variation 6 rules that the NDA for a farm Includes any
nitrogen leached as a result of activities covered under those other rules. In
our submission this would be a more efficient, effective and appropriate
solution."?
A matter which Mr Milne said could be addressed under section 293 of the Act.
[199] A perceived difficulty with Mr Milne's suggestion is that the NDA may allow
activities which are also allowed under the region wide rules, but beyond the thresholds
for a permitted or controlled activity. In such a case a discretionary consent would be
required.
[200] Mr Rogers echoed the submissions ofMr Milne.
It is submitted that it is more appropriate to cross-reference the requirement to
comply with a nitrogen discharge allowance under proposed rule 3.10.6.3
under Variation 6 than to attempt to incorporate the Waikato Regional Plan,
including the terms and conditions of the existing rules, into Variation 6. 111
[201] All parties recognise a need to integrate the RPV5 rules with the Appendix 1
region-wide rules, but disagree as to the appropriate method. We find we are not yet in a
position to make such a ruling, other than expressing our tentative view that in the
interests of simplicity it would be more appropriate to incorporate the discharge rules
within RPV5. We say so for the following reasons:
(i)

The matter was raised at a late stage of the hearing - consequently we
have not heard any detailed proposed wording for us to consider. Nor
have we had the benefit of any detailed evidence.
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(ii)

No section 32 analysis has been done as to which of the two proposals best
achieves the purpose of the Act and the objectives of the plan and
proposed Variation. There is insufficient evidence upon which we could
evaluate the section 32 criteria.

Gap that may be created by Parliament or the Court deciding that farm animal
emissions are a discharge
[202] Carter Holt's appeal sought a finding that the rules ofRPV5 should be both land
use and discharge rules in the event that nitrogen discharges associated with forestry were
considered to be discharges within the meaning of section 15. The appeal does not
directly raise the related issue of whether discharges from farm animals are discharges
within the meaning of section 15.
[203] Environment Waikato seeks to ensure that the rules ofRPV5 are framed in such a
way as to encompass and properly authorise all aspects of activities to which the rules
relate, including, if necessary, discharges from farm animals. It did not seek a specific
finding on the issue of whether farming non-point source discharges are contrary to
section 15. Its concern was to ensure the wording of the rules is sufficient to authorise
such discharges, if such authorisation is necessary.
[204] We reiterate, that subject to the need for certainty and completeness, we can see
no legal reason why a "catch all" discharge rule could not be promulgated. Such a rule
could expressly allow discharges of nitrogen from specific activities; in accordance with
a detailed Nitrogen Management Plan, compiled to ensure that an NDA is complied with,
or in accordance with specific permitted land use activities; and which would otherwise
contravene section 15. Incorporating such a rule into RPV5 would ensure that the rules
provide a one-stop shop.
[205] The opposition by Federated Farmers and Fonterra is in our view oversensitive.
There are numerous aspects of farming activities that require authorisation under
section 15 of the Act. There are circumstances where discharges of nitrogen need to be
authorised by discharge rules rather than land use rules. We have already referred to
Chapter 3.1 of the Regional Plan. Under the heading "Background and Explanation" the
plan foreshadows the use of more stringent conditions and standards by regulatory
methods.
-fl
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Land use and discharge rules - findings

[206] We find that:
(i)

We have jurisdiction to amend RPV5 to incorporate appropriate discharge
rules by invoking section 293 of the Act.

(ii)

RPV5needs to be integrated with the region-wide rules of the regional
plan. This can be done by either:
(a)

providing for discharge rules, or a discharge rule, to control the
discharges of nitrogen in RPV5; or

(b)

in some way cross-referencing the other region-wide rules and
RPV5 and providing for a mechanism to accommodate any
discrepancy - for example the threshold of any permitted discharge
under the region-wide rules may be exceeded by the equivalent
discharges allowed under the NMP and NDA.

(iii)

There is no legal reason why discharges of nitrogen from specific
activities, in accordance with the detailed Nitrogen Management Plan
compiled to ensure that an NDA is complied with, or in accordance with
specific permitted land use activities, and which would otherwise
contravene section 15, should not be expressly allowed in a rule.

(iv)

It is our tentative view, that in the interests of simplicity, it would be more
appropriate to incorporate the discharge rules within RPV5.

(v)

Any discharge rules incorporated into RPV5 should be clearly
differentiated from the land use rules.

Accordingly we direct:
(a)

The respondent is to prepare changes to the rules of RPV5 or the regional
plan so that any associated discharges of nitrogen that would otherwise be
in breach of section 15 are expressly allowed;
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(b)

The

respondent

and

Federated

Fanners

planning

witnesses

(Mr van Voorthuysen and Mr Hartley) are to caucus in regard to the
changes and the respondent is thereafter to consult with all of the
appellants and section 274 parties in regard to the changes, including any
agreed changes arising from caucusing;
(c)

The respondent is to prepare any consequential amendments to RPV5 and
the regional plan arising out of this decision.

(d)

Counsel for the respondent is to liaise with counsel for the other parties
following caucusing in an endeavour to agree on the legal issues, and
failing agreement, to identify succinctly any remaining legal issues
outstanding;

(e)

Following the caucusing and consultation, counsel for the respondent is to
file with the Court a memorandum setting out the proposed process and
timeframes for progressing matters.

Determination
[207] For the reasons set out in this decision we make the following detenninations:
A.

FIRST ISSUE: The wording of objective 2
(i)

We suggest a very slight change to the wording of Objective 2 to
encompass the broader land use activities that contribute to the
manageable load of nitrogen while retaining the focus on fanning
I
activities:
Objective 2
Effect on Lake Taupo water quality from
land use activities
Land use activities which resuit in nitrogen ieaching, particuiariy
farming, are managed to faciiitate the restoration of the water
quality characteristics of Lake Taupe to their 2001 leveis.

(ii)
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We find that the version of Objective 2 set out in (i) above, and the
supporting explanation of the Principal Reasons for adopting as put
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forward by the Regional Council, most accurately recognises the
opportunities to manage the nitrogen load to the lake in the Lake
Taupe catchment, and is the most appropriate way to achieve the
purpose of the Act.
B.

SECOND ISSUE: Leaching rates of pine on improved pasture and
gorse and broom

(i)

The actual nitrogen leaching rates ofpines planted into improved.
pasture.
We find that the variability is such, that it is not possible to be any
more precise than the range of 8 to 12 kg N/ha/year. This will
eventually reduce to a long-term equilibrium rate of 2 to 3 kg
N/ha/year.

(ii)

The assigned nitrogen leaching ratefor pine on improved pasture.
We find that the assigned nitrogen leaching rate for non-nitrogen
fixing plantation forests should be 3 kg N/ha/year regardless of the
previous land use.

(iii)

The assigned nitrogen leaching rate for woody nitrogen fixing
species such as gorse and broom.
We find that the assigned nitrogen leaching rate for areas of woody
nitrogen fixing species such as gorse and broom should be the
same as for unimproved land at 2kg N/ha/year.

C.

THIRD ISSUE: Rule 3.10.5.3 - permitted or controlled activity status
We find that rule 3.10.5.3 is to be a controlled activity.
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SUB-ISSUE - Term of consent
We find that a 25-year term is appropriate.
D.

FOURTH ISSUE: Rule 3.10.5.10 - non-complying or discretionary
activity status
We fiud that rule 3.10.5.10 is to be a non-complying activity.

E.

FIFTH ISSUE: Whether rules 3.10.5.1- 3.10.5.10 should be framed as
discharge rules and land nse rules or land use rules
We find that:
(i)

We have jurisdiction to amend RPV5 to incorporate appropriate
discharge rules by invoking section 293 of the Act.

(ii)

RPV5 needs to be integrated with the region wide rules of the
Regional Plan. This can be done by either:
(a)

providing for discharge rules, or a discharge rule, to control
the discharge of nitrogen in RPV5; or

(b)

in some way cross-referencing the other region wide rules
and RPV 5 and providing for a mechanism to accommodate
any discrepancy - for example the threshold of any
permitted discharge under the region wide rules may be
exceeded by the equivalent discharges allowed under the
NMPandNDA.

(iii)

There is no legal reason why discharges of nitrogen from specific
activities, in accordance with the detailed Nitrogen Management
Plan compiled to ensure that an NDA is compiled with, or in
accordance with specific permitted land use activities, and which
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would otherwise contravene section 15, should not be expressly
allowed in a rule,
(iv)

It us our tentative view, that in the interests of simplicity, it would

be more appropriate to incorporate the discharge rules within
RPV5.
(v)

Any discharge rules incorporated into RPV5 should be clearly
differentiated from the land use rules,

Accordingly we direct:
(a)

The respondent is to prepare changes to the rules of RPV5 or the
Regional Plan so that any associated discharges of nitrogen that
would otherwise be in breach of section 15 are expressly allowed.

(b)

The respondent and Federated Farmers' planning witnesses (Mr
van Voorthuysen and Mr Hartley) are to caucus in regard to the
changes and the respondent is thereafter to consult with all of the
appellants and section 274 parties in regard to the changes,
including any agreed changes arising from caucusing.

(c)

The respondent is to prepare any consequential amendments to
RPV5 and the regional plan arising out of this decision.

(d)

Counsel for the respondent is to liaise with counsel for the other
parties following caucusing, in an endeavour to agree on the legal
issues, and failing agreement, to identify succinctly any remaining
legal issues outstanding.

(e)

Following the caucusing and consultation, counsel for the
respondent is to file with the Court a memorandum setting out the
proposed process and timeframes for progressing matters.

carterholt&ors_decision.doc (sp)

I,.

Ci(ltJh.

74

F.

GENERAL
The respondent is to prepare any consequential amendments to RPV5 and
the regional plan arising out of all of our findings and liaise with counsel
for the other parties.

/',;,
DATED at Auckland this

For the Court:
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