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DECISION

A:

Under section 290 of the Resource Management Act 1991 the Environment
Court:

INFINITY INVESTMENT GROUP HOLDINGS LIMITED v CRC- DECISION

2

(1)

confirms the decision of the Canterbury Regional Council; and

(2)

declines to grant a water permit (CRC155773) under the (Waitaki
Catchment) Water Allocation Regional Plan for the applicant to take
68 litres per second from the Hakataramea River at Foveran.

8:

Costs are reserved. Any application is to be lodged and served by 28 April 2017
and any reply by 19 May 2017.
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Introduction

1.1

The application to take water from the Hakataramea River

[1]

Should a further take of water from the Hakataramea River be granted? That is

[296]
[304]
[312]
[315]
[323]

the issue which arises out of this appeal by Infinity Investment Group Holdings Limited
("Infinity") against a decision of the Canterbury Regional Council ("the CRC" or "the
Council").

[2]

Infinity owns two adjacent stations - "the Brothers Farm" and "Foveran Deer

Park" - on McHenrys Road on the east (true left) side of the lower Hakataramea River
in South Canterbury. The two landholdings are run as a single operation. Upstream
(4.4 kilometres north) of the Foveran homestead is Wright's Crossing where there is a
bridge across the river. The road over this bridge connects McHenrys Road with the
main Hakataramea Valley Road on the west side of the river. Wright's Crossing is a
useful landmark because it is near a point where the nature of the Hakataramea River
changes in ways we will describe shortly. A location map is attached as "Figure 1"1
locating Wrights Crossing and other features and the Hakataramea catchment as a
whole.

[3]

Infinity's application 2 dated 25 October 2013 sought water permits from the

Canterbury Regional Council to take 93 litres per second ("Lis") from the main stem of
the Hakataramea River (a tributary of the Waitaki River) at two different locations about
19 kilometres up from the Waitaki confluence. The application was originally given the
reference CRC144934 by the Council.

Figure 1 is taken from Mr M C Law's evidence for the Canterbury Regional Council [Environment
Court document 7].
Originally given the reference CRC144934 by the Canterbury Regional Council but renotified -as
CRC155773- after judicial review.

4

[4]

After judicial review of the Council's original decision not to notify the application

- see Sutton v Canterbury Regional Counci - the application was amended by a letter
from Infinity's agent Mr T Heller on 5 March 2015 by reducing the proposed take to
68 Lis. Dr Somerville QC submitted 4 that Infinity lodged a new application in 2015.
However, it is clear from the express words 5 of Infinity's agent's letter to the Council
that Infinity was amending its 2013 application, not making a new one. One reason for
that approach may have been not to lose priority for the application with respect to
other applications to take "A-Band" water.
The application was renotified (twice 6 ) as CRC155773 and it then went to a

[5]

hearing.

[6]

The abstraction sites were amended (without opposition from any party) at the

beginning of the hearing so that the abstraction from the river is now proposed to be as
shown on Figure 27 . This also locates key monitoring sites and existing consented
takes held by the applicant. The permit is proposed to be exercised in conjunction with
two existing main stem river takes (CRC950601.2 and CRC031592), and a diversion to
take for storage from a nearby tributary, the Brothers Stream (existing consent
CRC122871). This latter consent we will call the "Brothers consent".

[7]

Infinity proposes to use the water either directly for irrigation of pasture and

crops on the existing Foveran and Brothers properties, or to store it on the farm when
sufficiently high river flow is available. The irrigation season runs from approximately
September to April and Infinity envisages that the take would mainly occur in the
"early" 8 part of the season when flows are higher and prior to restrictions being imposed
if river flows subside. If flows are sufficient and the further take is within any irrigation
group management and Environment Canterbury river management protocol that is
imposed, then the permit may also be intermittently exercised later in the irrigation
season.

3

4

5
6

7
8

Sutton v Canterbury Regional Council [2015] NZHC 313; [2015] NZRMA 93; (2015) 18 ELRNZ 774.
R J Somerville submissions (30 January 2017) at para 26(e) [Environment Court document 38].
The letter from Environmental Associates Ltd states: "The Applicant wishes to amend application
CRC144934 ... All amendments are within the scope of the application as originally lodged".
For a second time on 21 March 2015 and for a third time, due to an error in the second notice, on
2 April2015:- see the Independent Commissioners' decision 4 September 2015 at [13].
T B Heller evidence-in-chief Attachment "TBH A-2".
"Early" was not explained.
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[8]

By decision dated 4 September 2015 Independent Hearing Commissioners

Emma Christmas and Hugh Thorpe declined consent.

Infinity appealed to the

Environment Court under section 120 of the Resource Management Act 1991 ("the
RMA" or "the Act").

[9]

The appeal was joined by two submitters as section 274 parties: The Waitaki

Irrigators Collective Ltd ("the Collective") and the Central South Island Fish and Game
Council of New Zealand Inc ("Fish and Game"). Both support the Council's position.

1.2

The rules of the (Waitaki) Allocation Plan

[1 0]

At the time of the hearing the operative regional plan was the Waitaki

Catchment Water Allocation Regional Plan ("the WCWARP").

That plan came into

force in 2006 as a result of decisions. by the Waitaki Catchment Water Allocation Board
("the Special Board") set up under the Resource Management (Waitaki Catchment)
Amendment Act 2004 ("the Waitaki Act").

[11]

On 28 June 2014 the Council notified Plan Change 3 ("PC3") to the WCWARP.

While this was a relatively low level plan change - no objectives or policies were
proposed to be changed - it did propose to amend the environmental flow regimes for
some rivers (including the Hakataramea) and the total allocations to activities from the
Waitaki River and its tributaries.

[12]

On 8 September 2016, PC3 as amended by the Canterbury Regional Council's

Hearing Commissioners became operative under clauses 19 and 20 of Schedule 1 to
the RMA.

We will call this version of the WCWARP (as amended by PC3), "the

Allocation Plan". It should be borne in mind that this is a slightly different - but those
differences may be important- document from that referred to as the Allocation Plan by
counsel in all their submissions up to 22 July 2016 since they quite properly treated the
WCWARP and PC3 separately. The rules of the WCWARP were always complex.

[13]

The timing of events is shown in this chronological table which compares

relevant dates in relation to the WCWARP, PC3, and Infinity's application:
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WCWARP
July 2006

PC3

Operative

25 October 2013

Lodged

28 June 2014

Notified
9

27 February 2015

High Court decision
quashed grant

5 March 2015

Application amended

2 April2015

Notified (again)
CRC decision
(refusing consent)

4 September 2015

8 September 2016

[14]

Infinity
aRRiication

Inoperative
(as provisions
amended by PC3)

Operative

Since the hearing our reserved decision has been delayed both by the need for

further submissions and by other commitments of the court. Consequent events have
changed the legal effect of the applicable plans. In a Procedural Decision 10 issued on
17 March 2017, the presiding Judge held that Infinity's application is for a discretionary
activity.

Rules setting environment flow and level regimes

[15]

Activities that comply with both rules 2 and 6 of the Allocation Plan are

discretionary activities (rule 15). In contrast, activities which comply with neither rules 2
or 6 under the Allocation Plan are non-complying (rule 16). Rule 2 and its associated
table (Table 3) set out the environmental flow regime ("EFR") for each segment of the
Waitaki catchment.

[16]

9

10
11

The relevant part of general rule 2 now11 reads:

Sutton v Canterbury Regional Council above n 3.
Infinity Investment Group Holdings Limited v Canterbury Regional Council [2017] NZEnvC 35.
As amended by PC3.
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Rule 2

(1)

Cross-ref:
Policies 1-8,
23, 24, 28,
29,32 and
38-47

Except as provided in (2), (3) and (4), no person shall take, use, dam
or divert surface water or groundwater unless:
(a)

the flow in the relevant river or stream, or the level in the
relevant lake, is above the minimum flow or level in Table 38;
and

(b)

the amount taken or diverted from the relevant river or stream
12

is for a replacement consent or in combination with the
amount of water authorised to be taken by existing resource
consents, does not exceed the allocation limits in Table 38;
and
(c)

the take or diversion complies with a flow-sharing regime such
that no more than half of the water above or between the
thresholds in Table 38 can be taken or diverted; and

(d)

the consent holder provides the flushing flows in Table 38
xvii(b) where applicable.

[17]

Table 38, as referred to in rule 2, lists the many tributaries and other water

bodies in the Waitaki catchment and gives a different EFR for each water body. The
relevant parts of Table 38 for this proceeding are:

Table 38: Environmental flow and level regimes for water bodies in the Waitaki
catchment
Environmental Flow regimes

Water bodies

xix.

Hakataramea River

From September to March
a.

A minimum flow at the Main Highway
3

recorder site of 0.5 m /s
3

b.

An allocation limit of 0.5 m /s

c.

Flow-sharing between the thresholds of
3

1.0 and 4.5 m /s -any water taken,
diverted, dammed or used pursuant to
the flow-sharing regime is in addition to
the allocation limit
From April to August
d.

A minimum flow at the Main Highway
3

recorder site of 0.75 m /s
e.

Flow-sharing between the thresholds of

A footnote reads: "With the same or lesser amounts of water to be taken or diverted".
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0.75m"/s and 4.5 m"/s
At all times
f.
Any water taken when the river is above
4.5 m3/s is in addition to the allocation
limit and flow-sharing regime

xxii.

All other rivers and streams
(except for

a.

A minimum flow of the 5-year, 7-day low
flow as assessed by the Canterbury

the POkaki

River, lower Ohau River and

Regional Council set at the downstream

the Tekapo River upstream of

end of the catchment

Lake George Scott)

b.

A flow-sharing threshold at the mean flow
as assessed by the Canterbury Regional
Council

[18]

Table 38 xix shows that the EFR for the Hakataramea River, during the

irrigation season is:

(a)

the minimum flow in the river recorded at SH82 must not be less than 0.5
m3/s· and

'

(b)

a total accumulated allocation limit (for all takes from the main stem) of not
more than 0.5 m 3/s; and

(c)

there is flow-sharing between irrigators and the river when the flow is
below 4.5 m 3/s and above 1.0 m 3/s. The effect is that each taker of water
must step down their take from the maximum allowed once flows at SH82
gauging station drop to 4.5 m 3 .

[19]

We have also quoted Table 38 para xxii because it applies to the tributaries of

the Hakataramea River which are treated separately from the main stem.

That is

because the Allocation Plan identifies a number of tributaries (of the Waitaki River) by
name together with their (sub-)tributaries, e.g. "Fork Stream and tributaries"
River and tributaries"

14

14

or "Grays

when it takes a 'whole of catchment' approach to the river

concerned. In contrast the Hakataramea River is not so described.

13

13

Table 3B(iii) of the Allocation Plan.
Table 3B(v) of the Allocation Plan.
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[20]

Consequently Infinity's proposal to take 68 Lis complies with the allocation limit

in Table 38 and is discretionary under rule 2 of the Allocation Plan.

Rule 6: the annual allocation to activities

[21]

The other key rule in the Allocation Plan relates to the total annual allocation for

all abstraction from the Waitaki catchment below the Waitaki Dam. As amended by
PC3 the relevant part of the Allocation Plan now reads:

Rule 6

(1)

Except as provided in (2), no person shall take, use, dam or divert
water, if the take, by itself or in combination with any other take,

Cross-ref:
Policies 1,
10-14, and
31

results in the sum of the annual volumes authorised by those
resource consents, exceeding the annual allocation to that activity in
Table 5.
(2)

Water taken or diverted and returned to the same water body in the
vicinity of the take or diversion point, in the same condition and
quality as taken, for micro hydro-electricity generation or fisheries
and wildlife, does not need to be accounted for in the annual
allocation to activities in Table 5.

[22]

The relevant part of Table 5 is (v) because the Hakataramea River is within that

part of the Waitaki catchment described as "downstream of Waitaki dam but upstream
of Black Point". The table reads:

Table 5:

Annual allocations to activities
Note: units

v

Downstream
ofWaitaki
Dam but
upstream of
Black Point

=millions of m3 per year.

Town and
Community
water
SUQQiies

Industrial
and
commercial
activities
(outside
municipal or
town supply
areas)

Tourism
and
recreational
facilities

Agricultural
and
horticultural
activities

Any
other
activities

3

1

2

-1-W

16

200

Hydroelectricity
generation

All other flows
except the
flows that
must remain
in the rivers,
pursuant to
the
environmental
flow regimes
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[23]

The difference between the now operative Allocation Plan and the WCWARP is

that the earlier WCWARP had an annual allocation to agricultural and horticultural
activities of 150 x 106 cubic metres of water each year (shown as struck through in
Table 5), whereas PC3 increased that to 200 x 106 cubic metres (shown in bold in
Table 5). PC3 also changed how the volumes were calculated by excluding diversions
from the allocation limits.

[24]

Under the WCWARP, Infinity's application was non-complying, because the

annual allocation for the Lower Waitaki catchment was already exceeded 15 . Under PC3
and now under rule 15 of the Allocation Plan, the application is for a discretionary
activity.

1.3

The matters to be considered

[25]

Section 104 of the RMA contains a list of matters which must be considered by

a consent authority. The court must, "subject to Part 2 of the Act", have regard to 16 :

(a)

the actual and potential effects of the proposed activity (in this case, the
take and use of water) on the environment 17 ;

(b)

[26]

the relevant provisions of the relevant statutory instruments 18 .

In this proceeding, the relevant instruments are the Allocation Plan and three

higher instruments in the statutory hierarchy.

In chronological order of coming into

force they are:
15 January 2013 - the Canterbury Regional Policy Statement ("the
CRPS");
•

4 July 2014- the National Policy Statement for Freshwater Management
2014 ("NPS-FM 2014");

•

1 February 2016 - the Canterbury Land and Water Regional Plan
("CLWRP");

•

15

8 September 2016- the Allocation Plan ("PC3").

J A Todd evidence-in-chief para 21 [Environment Court document 9]; EJC Soal evidence-in-chief
para 28 [Environment Court document 10].
Section 104(1) RMA.
Section 104(1)(a) RMA.
Section 104(1)(b) RMA.
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The relationship between these documents is complex, and because the parties had
widely differing views on the weight to be given to them, we discuss the principles
relevant to determining their weight shortly.

[27]

The court must also have regard to the Commissioners' Decision 19 , and the

court may have regard to any other relevant matter if that is reasonably necessary20 .

"Subject to Part 2"
[28]

In R J Davidson Family Trust v Marlborough District Counci/21 ("Davidson") the

court held that the phrase "subject to Part 2" merely spells out what is implicit in the
structure of the Act and stated:

... the correct way of applying section 104(1 )(b) RMA in the context of section 104 as a
whole is to ask: "Does the proposed activity, after:

(1)

assessing the relevant potential effects of the proposal in the light of the
objectives, policies and rules of the relevant district plans

(2)

22

;

having regard to any other relevant statutory instruments

23

but placing

different weight on their objectives and policies depending on whether:
(a)

the relevant instrument is dated earlier than the district (or regional)
plan in which case there is a presumption that the district (or
regional) plan particularises or has been made consistent with the
superior instruments' objectives and policies;

(b)

the other, usually superior, instrument is later, in which case more
weight should be given to it and it may over-ride the district plan even
if it does not need to be given effect to; and/or

(c)

there is any illegality, uncertainty or incompleteness in the district (or
regional) plan, noting that assessing such a problem may in itself
require reference to Part 2 of the Act, which can be remedied by the
intermediate document rather than by recourse to Part 2;

(3)

applying the remainder of Part 2 of the RMA if there is still some other
relevant deficiency in any of the relevant instruments; and

(4)

19
20
21

22
23
24

weighing these conclusions with any other relevant considerations

24

Section 290A RMA.
Section 104(1)(c) RMA.
R J Davidson Family Trust v Marlborough District Council [2016] NZEnvC 81 at [262] as corrected
by Erratum [2016] NZEnvC 148; confirmed on appeal: [2017] NZHC 52. Leave has been sought to
appeal to the Court of Appeal.
I.e. the operative district plan and any proposed plan (including a plan change).
Under section 104(1)(b) RMA.
E.g. under section 104(1)(c) and 290A RMA.
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achieve the purpose of the Act as particularised in the objectives and policies of the
district/regional plan?"

After the hearing we asked for and received submissions on that approach.

[29]

On the "subject to Part 2" issue Dr Somerville argued that Davidson was correct

and that, absent incompleteness, ambiguity or illegality in the Allocation Plan, there is
no need for the court to look at Part 2 of the Act. The Council took the opposite view.
For the CRC, Ms de Latour relied on the decision of the High Court in New Zealand
Transport Agency v Architectural Centre lnc25 ("NZTA") case to show that application of

the phrase "subject to Part 2 of the Act" has not altered substantially since King
Salmon 26. However, the NZTA case was about a designation of land for a highway. A

designation is contrary to a plan whereas resource consents are not necessarily or
even usually contrary, rather they attempt to comply with the relevant plan. Further, as
the Environment Court observed 27 in Davidson, the reasons for the High Court decision
in New Zealand Transport Agency v Architectural Centre Inc are quite obscure.

[30]

On appeal the High Court held in Davidson v Marlborough District CounciP

8

("Davidson (HC)') 29 that:

[76]

... the reasoning in King Salmon does apply to s 104(1) because the relevant

provisions of the planning documents, which included the NZCPS, have already given
substance to the principles in Part 2. Where, however, as the Supreme Court held, there
has been invalidity, incomplete coverage or uncertainty of meaning within the planning
documents, resort to Part 2 should then occur.

[77]

I also consider the Environment Court's decision was consistent with King Salmon

and the majority correctly applied it to the different context of s 104. I accept Council's
submission that it would be inconsistent with the scheme of the RMA and King Salmon to
allow Regional or District Plans to be rendered ineffective by general recourse to Part 2 in
deciding resource consent applications.

It could result in decision-makers being more

restrained when making district plans, applying the King Salmon approach, than they
would when determining resource consent applications.

25
26

27
28

29

New Zealand Transport Agency v Architectural Centre Inc [2015] NZHC 199; [2015] NZRMA 375.
Environmental Defence Society Inc v New Zealand King Salmon Company Limited [2014] NZSC 38;
[2014] 1 NZLR 593; [2014] NZRMA 195; (2014) 17 ELRNZ 442.
R J Davidson Family Trust v Marlborough District Council [2017] NZHC 52 at [93].
Davidson above n 21 at [256].
Davidson (HC) above n 27 at [76] and [77].
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[31]

Two further issues as to the application of section 104( 1) are raised by this

proceeding: first, "does the King Sa/mon 30 approach extend so that it applies to the
relationship between a regional or district plan and the higher order instruments?";
second: "how does an application of the King Salmon 31 approach affect the weight to be
applied to the higher order instruments located between a local authority's plan and
Part 2 of the RMA"?

[32]

The first issue was not expressly stated in Davidson but the court did observe 32

that, logically, the King Sa/mon 33 approach should apply so that higher order
instruments - if given effect to in regional or district plans as most of them are
required 34 to be - should also be regarded as particularised in the relevant plan unless
there is a problem with the regional or district plan being considered. Of course section
104(1 )(b) still requires regard to be had to such higher order instruments so this is all a
question of colour, rather than the more black and white analysis required under the
phrase " ... subject to Part 2" as described in King Sa/mon 35 . Another aspect of this is
that if higher order instruments (e.g. a National Policy Statement, or Regional Policy
Statement) post-date the operative regional (or district) plan then considerable weight
may need to be given to them.

[33]

A subordinate issue that may come up - and does arise in this case - is

whether, even if a proposed or operative plan does come after a higher order
instrument, it has in fact given effect to the higher order instrument.

Dr Somerville

submitted that the mere fact that PC3 post-dated the NPS-FM 2011 indicates that the
Council had the opportunity to consider changing the WCWARP and implicitly decided
it did not need to do so. We will consider this issue later.

[34]

That leads to the second question: "How does the King Sa/mon 36 approach

affect the consideration of, and weight to be given to, other instruments under section
104(1)(b) RMA?" We hope it does not oversimplify the submissions of counsel if we
summarise their effect as follows: the Infinity approach was that we did not really have
to look beyond the operative regional plan; for the Council Ms de Latour submitted that
because the CRPS, NPS-FM 2014 and CLWRP were later than the Allocation Plan
30
31

32
33

34
35
36

King Salmon above n 26.
King Salmon above n 26.
Davidson above n 21 at [260].
King Salmon above n 26.
Section 67(3) RMA (regional plans) and section 75(3) (district plans).
King Salmon· above n 26.
King Salmon above n 26.
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they should be given more weight. The other parties generally supported the Council's
approach.

[35]

The intermediate instruments which lie between Part 2 of the RMA on the one

hand, and the relevant district or regional plan on the other, always need to be had
regard to under section 104(1)(b) but the weight to be given to them will vary from case
to case. In particular the weight will be affected by the same factors which trigger the
"subject to Part 2" phrase.

That is, if the district or regional plan in question is

ambiguous, incomplete, or illegal then an answer should be looked for in one of the
higher instruments.

This point was overlooked by the parties opposing Infinity.

Counsels' submissions worked on the basis that if there is a problem with the regional
plan (i.e. the Allocation Plan) then Part 2 should be had regard to 37

-

we consider that

is incorrect. The remedy for any ambiguity, incompleteness or invalidity in a regional
(or district) plan is in the intermediate instruments in the first instance, not in Part 2 of
the RMA. That is a last resort when considering a resource consent application.

[36]

Importantly, the weight to be attributed a higher order instrument when having

regard to it under section 104( 1)(b) will also be affected by whether that instrument
post-dates the earlier plan. If it does then there can be no assurance that the higher
order statutory instrument was considered let alone given effect to 38 . In effect there are
three situations to consider:

(a)

if there is no relevant incompleteness, ambiguity or illegality in the regional
(or district) plan and it gives effect to the higher order instruments, then
less weight needs to be given to the latter;

(b)

there is the situation where there are no relevant difficulties in the regional
(or district) plan but there are later, higher instruments which must be had
regard to and, if the district plan is inconsistent with them (obviously it
does not give effect to a post-dated higher instrument), given considerable
weight; and

(c)

finally if there is some incompleteness, ambiguity or illegality in a regional
(or district) plan which at first sight brings Part 2 of the RMA into play, then
there may still be no need to refer to Part 2 because there are higher
instruments in the statutory hierarchy (which must be considered under
section 104(1 )(b) RMA) which will remedy the problem in the regional (or

37
38

L F de Latour submissions (8 April2016) para 235 [Environment Court document 22].
As required by sections 67(3) RMA (regional plans) and 75(3) (district plans).
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district plan).

That is especially so if the higher instruments came into

force after the relevant local authority plan.

[37]

We will determine the weight to be given to each of the relevant statutory

instruments when we have outlined their relevant objectives and policies and their
relationships to each other (both in time and in the statutory hierarchy) in part 3 of this
decision.

1.4

Assessing the evidence: legal issues

[38]

The applicant quite properly accepted that it bore the legal burden of proof that

consent should be granted: Shirley Primary School Trustees v Christchurch City
CounciP 9 as approved by Ellen France J in the Court of Appeal's decision in Ngati
Rangi Trust v Genesis Power Limitecl0 .

[39]

As to the standard of proof in relation to assessment of probabilities of future

states or effects Dr Somerville submitted 41 that:

A Bayesian statistical method is essential to evaluating evidence of the risk of a
consequence because it considers each piece of evidence and updates the posterior
probability of the hypothesis. This improves the accuracy of the prediction.

The use of likelihood ratios in the analysis of the probability of a hypothesis is itself a
Bayesian approach. It is a method of updating our belief in the probability of the relevant
hypothesis in the light of a piece of evidence, and it is repeated for each piece of evidence.

[40]

Dr Somerville was referring to the method called Bayes Rule which, in its

simplest form, the Environment Court described in its interim decision in Dunedin City
Council v Saddle Views Estate Limite~ 2 ("Saddle Views'} as follows: " ... the posterior

probability of any hypothesis H given the evidence Ei is:

39

40
41

42

Shirley Primary School v Christchurch City Council [1999] NZRMA 66 (EC) at [121].
Ngati Rangi Trust v Genesis Power Limited [2009] NZCA 222; [2009] NZRMA 312; (2009) 15
ELRNZ 164 at[23].
R J Somerville submissions (21 June 2016) paras 5.8 and 5.9 [Environment Court document 29].
Dunedin City Council v Saddle Views Estate Limited [2016] NZEnvC 107 at [59].
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Pr(HIEi)

=

Pr{EiiH} x Pr(H)
Pr(Ed not H)

where Pr(H)
Pr(EdH)

=
=

the initial probability of the hypothesis
the probability of the evidence Ei
given the hypothesis H

Pr(Ed not H)

=

the probability of Ei given that H is not
true.

(The formula in bold is called the likelihood ratio).

This describes the step for updating our belief in the probability of the relevant
hypothesis in the light of a piece of evidence. It should be repeated for further
evidence".

Dr Somerville then submitted 43 that:

[41]

In the present case, the Court must test the hypothesis (H) proffered by the
Commissioners in September 2015 and the consents officer, Ms Todd, that the
accumulated and cumulative effects of the stressors indicate there is an over-allocation of
water to irrigation and that any further allocation should be avoided until the environmental
flow regimes of the WCWARP are reviewed.

In reaching an informed conclusion which is not merely based on intuition, the Court must
consider the accumulated and cumulative effects of all stressors (that is< the consented
abstractions from the tributaries as well as the main stem). Furthermore, it must look at
each piece of evidence and update the posterior probability of the hypothesis, or P(H).

We consider his hypothesis (H) is incorrectly stated for three reasons:

•

it combines two hypotheses which are not independent;

•

it involves a value judgement (" ... should be avoided");

•

finally, the hypothesis should not need to be qualified by any reference to
review of the WCWARP.

[42]

Even if Dr Somerville's hypothesis was correctly formulated it would be too

general to assist greatly because it is closer to being the ultimate judgment we have to
make.
43

R J Somerville submissions (21 June 2016) paras 5.14 and 5.15 [Environment Court document 29].
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[43]

However, in principle we accept Dr Somerville's submission that the better

approach 44 is to assess the hypotheses as to effects separately before going on to the
overall evaluation and indeed this division of the court systemically attempts to do that.
That is in contrast to the traditional approach to decision making under the RMA which
is to include the assessment of effects with consideration of the environment and then
to go directly to the "global intuitive roundup" described in Saddle Views 45 .

[44]

One large advantage that Bayes Rules gives to the relative accuracy of fact-

finding and probabilistic predictions is that the posterior probability of a hypothesis does
not always depend on the broad prior probability of the hypothesis given all the
evidence.

Instead, it can be updated sequentially as a function of the probability of

each piece of evidence given the (sequentially amended) prior probability of the
hypothesis. The importance and utility of this insight cannot be overstated, although it
is difficult to grasp (for non-mathematicians) as discussed in Saddle Views46 . Amongst
other things, this approach means that each piece of evidence is looked at from both
sides.

[45]

In our view the proper method is to generate more detailed hypotheses from the

relevant objectives and policies in the various statutory instruments to which we have to
have regard.

We have carried out that exercise by stating questions about whether

objectives are to be achieved or policies implemented because that is the way the case
was argued by all the parties. It would have been possible to have reformulated those
questions as hypotheses but since Dr Somerville's arguments on this point were only
raised in supplementary submissions after all parties' closing submissions we consider
it is inappropriate to do so. However, we will attempt to assess the probabilities of each
of the alleged effects by updating our beliefs as to the answers to the questions in the
light of the evidence.

[46]

We also have problems with Dr Somerville's summary of some of the relevant

evidence. He submitted that the "central pieces of evidence" for the court to consider
are 47 :

44
45
46
47

See Long Bay-Okura Great Park Society Inc v North Shore City Council (EC) A0?/2008 at [20]-[22].
See Saddle Views above n 42 at [58].
See Saddle Views above n 42 at [57] and [58] and footnote 79.
R J Somerville submissions (21 June 2016) para 5.16 [Environment Court document 29].
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E1 -The fish passage limiting dry reach formed in 2000

E2- A significant number of consents have been granted since WCWARP

E3- There are no long-term trends of increasing low flows
The experts agree there is no discernible trend of extreme low flows occurring in the river
48

with increased abstractions .

E4- The quality of the water is currently in a healthy state

49

E5- Infinity's proposed abstraction will not significantly affect the ecology
There is not likely to be a significant, easily discernible, effect on ecological values in the river that
50 51

can be linked directly to the abstraction of 68 l/s. .

E6- Infinity's proposed abstraction will have a subtle effect on reliability

[47]

With respect that list is inadequate even as a summary of the central evidence

as we shall endeavour to show. We also observe that assertions E1 to E4 on that list are
about the environment in which Infinity's proposal is to operate; only E5 and E6 are
predictions as to the probability of the effects of Infinity's abstraction. Of course Bayes
Rule can be used for assessing probabilities of alleged past events as well as future
effects (indeed Saddle Views was entirely about events that occurred over 50 years
ago) but the evidence about the environment and the effects of the application should
be kept. separate.

It is also worth making the distinction because predictions about

future events can be proven (in time) false, whereas the probability that a past (alleged)
"event" occurred cannot.

[48]

We will consider Dr Somerville's assertions E1 to E4 in Part 2 of this decision

and his summaries of the predictive evidence E5 and E6 will be considered in more
detail in Part 4 along with other important evidence.

The questions (hypotheses)

generated by consideration of the statutory instruments will be answered in part 5.

48
49
50

51

JSHW 11 March 2016 at para 10(c)-10(d), Exhibit 5.2.
JSEW 15 March 2016 para 1O(a)-1 O(b), Exhibit 11.1.
Exhibit 11.1 at para 22(a)-22(b).
JSHW 11 March 2016 at para 10(c)-10(d), Exhibit 5.2.
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2.

The Hakataramea River environment

2.1

Overview

[49]

The Hakataramea River is a Canterbury river with a moderate sized gravel-bed.

With a catchment of approximately 900 km 2 from its headwaters in the Dalgety Range
(beyond which is the Mackenzie Basin) it flows 65 kilometres south to join the much
larger Waitaki River at Kurow.

The river is bounded by the Kirkliston Range to the

west, and by the Hunter Hills and Campbell Hills to the east. There are few trees in the
(predominantly dry) landscape of the Hakataramea.

It is sparsely populated by

humans, although in the lower reaches the density of farms increases.

[50]

On the eastern side of the lower river - where Infinity's farm is located, ground

levels generally rise fairly steeply away from the river. In contrast, the topography on
the western side of the lower river was described by Mr M C Law, a geographer and
hydrologist called by the Council, as having a shallower gradient and

52

" ...

provides an

eight kilometre wide area between the river and the Kirkliston Hills that is predominantly
pasture; some of which is irrigated".

[51]

The river experiences low flows, particularly during summer and autumn. The

Mean Annual Low Flow ("MALF") 53 is 942 L/s seven day duration or 892 Lis (one day
duration).

[52]

The river has high ecological values 54 in the form of a regionally significant

recreational trout fishery and salmon spawning, threatened native fish and a braided
floodplain with associated high ecological values for fish and invertebrates. We discuss
these in more detail shortly.

[53]

The Hakataramea is subject to a statutory acknowledgement55 . Schedule 16 of

the Ngai Tahu Claims Settlement Act 1998 ("NTCSA") records:

The name 'Hakataramea' refers to the taramea plant from which a prized perfume was
extracted. The name reflects the fact that taramea once grew in abundance in the vicinity
of the river, and was easily accessed.

52
53

54

55

M CLaw evidence-in-chief para 15 [Environment Court document 7].
M CLaw evidence-in-chief para 20 [Environment Court document 7].
D P Gray evidence-in-chief para 10 [Environment Court document 13].
Under sections 205 and 206 of the Ngai Tahu Claims Settlement Act 1998.
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And that:

The Hakataramea was a noted and popular indigenous fishery, offering tuna (eel),
kanakana (lamprey) , kokopu, waikoura (fresh water crayfish) and waikakahi (fresh water
mussel).

2.2

Water flows (historic and current states and trends)

[54)

Expert evidence on hydrological issues in the Hakataramea catchment was

provided by Mr T 8 Heller and Mr G A Horrell for Infinity, Mr Law for the Council ,
Mr R T de Joux for the section 274 submitters and Mr M Webb for Fish and Game.

[55)

Records of flows at SH82 have been kept for 52 years. We received evidence

from Mr Law in which he modelled the "naturalised" 56 , historic and current flows against
the measured flows at three points:

•

SH82;

•

Foveran;

•

Wrights Crossing.

The results are shown in Mr Law's Table 2 as follows 57 :

Table 2 - 7-Day MALF

Location

Naturalised

Historic

Current

Infinity
28 Lis

ll'lfiflity
68 Lis

SH82

1008

894

860

854

846

976

903

887

881

873

202

166

158

156

153

943

902

898

897

897

358

325

322

322

322

Total Flow
Foveran
Surface
Flow

Wrights
Crossing

Total Flow
Surface
Flow

"Naturalised Flow" represents the flow assuming that there have been no diversions or takes of
water ... It provides a baseline". "Historic flows are flows based on the consents in place at any
given time" and "Current flows are flows assuming all currently issued consents have been in place
since 1982" (M CLaw evidence-in-chief para 49 [Environment Court document 7]).
M C Law evidence-in-chief para 64 [Environment Court document 7].
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[56]

Mr Law contended that the important point for present purposes is that at 7-day

MALF the difference between the naturalised flow and the current flow at SH 82 of
(1008- 860 =) 148 Lis represents the effects of abstraction.

Mr Heller drew a different conclusion from Mr Law's Table 2. He wrote that Mr

[57]
Law

58

:

... indicates that additional water allocation has essentially only changed the 7-day MALF
for the Hakataramea River from 894 Lis to 860 Lis over the 33 year period he had
modelled.

This is a change of only 34 Lis, which in my opinion indicates that water

allocation over that period has had little effect upon the general state of low river flows for
the river.

Mr Heller suggested 59 that the flows in the river have decreased due to "mainly climatic
factors". By that he appears to mean lesser rainfall in some years.

[58]

However, Mr Heller had not carried out any analysis or modelling to distinguish

between climate effects and abstraction effects. He simply referred to "historic" flows including the historic MALF - which represent60

" ... the

observed conditions, being

based on the consents in place at any given time and the flows recorded at SH82". Mr
Law observed that61 :

To quantify the effect of climate variations on the flow regime, the assessment should use
naturalised river flows so as to remove the influence of abstraction. I am not aware that Mr
Heller used naturalised flows for his assessment.

[59]

In contrast Mr Law claimed 62 that his model accounts for the ways in which "the

frequency, magnitude and duration of low flows will vary in response to short and
medium-term climatic conditions (such as El Nino/La Nina and the lnter-decadal Pacific
Oscillation), as well as long-term climate change".

[60]

We prefer Mr Law's evidence. Indeed we cannot understand the point Mr Heller

was trying to make because, at their joint conference held on 8 March 2016, the

T B Heller rebuttal para 48 [Environment Court document 5].
T B Heller evidence-in-chief paras 37-40 [Environment Court document 5].
M CLaw evidence-in-chief para 50 [Environment Court document 7].
M C Law evidence-in-chief para 85 [Environment Court document 7].
M C Law evidence-in-chief para 85 [Environment Court document 7].
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hydrological experts (including Mr Heller) reached substantial agreement on the issues
discussed

63

including the rainfall, hydrology and flow characteristics of the catchment.

In particular in relation to natural flow losses the experts agreed that there is a

[61]

drying reach (i.e. there is no surface flow) between Wrights Crossing and Foveran and
that:

•

the reach downstream dries out when flows in the river at the SH82
gauging station 64 are in the range of 600-1000 Lis;
this drying reach generally starts at about 1.0-1.5 kilometres below
Wrights Crossing. In December 2015 and March 2016 it extended over a
length of about 1 kilometre although the extent is variable;
gauging in 1976 indicated that when flows at SH82 were in the range of
560-850 Lis the river was dry at Foveran,

about 4.4 kilometres

downstream of Wrights Crossing;
•

conversely, during the 2015-2016 summer, when flows at SH82 were
about 700 Lis, flows had returned to the river about 1.4 kilometres
upstream of Foveran; and

•

overall, while there are uncertainties over the length of the drying reach
and the flow at State Highway 82 when drying commences, the drying is
dependent on the nature of the gravel movement through the reach
downstream of Wrights Crossing.

[62]

Dr Somerville submitted 65 that Figure 1 from Mr Webb's evidence was "strongly

indicative that ... a flood ... occurred in or around 2000 causing the dry reach to form.
The salmon spawning dropped from many hundreds to near zero and it has not
recovered

66

."

Dr Somerville's hypothesis was not put to Mr Webb, nor to any other

witnesses that we recall. We have insufficient evidence to find his assertion E1 (which
is really an hypothesis, rather than a statement of evidence) to be correct on the
balance of probabilities.

[63]

Below the drying reach the river is replenished by upwelling groundwater.
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[64]

In terms of the effect of current abstractions on the Hakataramea flow regime

the experts carefully agreed that 67 :

•

periods of lower flow coincide more with lower than average rainfall (which is
climate driven) rather than being solely attributable to water abstraction;

•

there is no discernible trend of extreme low flows coinciding with an increase in
water takes for irrigation as abstractions have generally ceased or been reduced
when there are low flows; and

•

there are measurable effects from abstractions as these reduce flows in the river
below natural levels, these effects being most pronounced when the flows at State
Highway 82 are in the range from 550 Lis to about 2000 L/s.

The second bullet point is Dr Somerville's assertion E3 . This should be seen in context:
as we shall see the reason that there is no discernible trend of extreme low flows
occurring in the river with increased abstractions is because most abstractions cease at
very low flows and many ramp down as flows decrease. It is the effects of low flows
(not the lowest flows) which are of concern.

[65]

Overall, as there were no disagreements among them, we accept the findings of

the hydrology experts on the natural flow losses which occur downstream of Wrights
Crossing and the effects of water abstraction on the flow regime of the river.

[66]

On the issue of climate change and how that might affect the catchment, Mr

Law wrote 68 :

78

With regard to long-term trends, the summary of climate change projections for the
Canterbury and Otago regions on the MfE website

69

,

indicates that the area will

have 1%-2% more rainfall in summer and autumn by 2090 than currently. The
maps of changes in seasonal mean rainfall in MfE's Preparing for Climate Change
reporf

0

support these

figures

for the Waitaki

Catchment,

including the

Hakataramea Valley.

67
68

69

70

JSHW dated 11 March 2016 para 12 [Exhibit 5.2].
M CLaw evidence-in-chief paras 78-81 [Environment Court document 7].
http://www.mfe.govt.nz/climate-change/how-climate-change-affects-nz/how-might-climate-changeaffect-my-region/canterburv
and
http://www.mfe.govt.nz/climate-change/how-climate-changeaffects-nz/how-might-climate-change-affect-my-region/otago
http://www.mfe.govt.nz/sites/defaultlfiles/climate-change-effect-impacts-assessment-may08.pdf
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79

However, slightly contradictory advice is provided on the same MfE webpages for
Canterbury and Otago that refer to the "negative effects of climate change such as
prolonged drought" and that the time in drought could double by 2090.

This

discrepancy may be due to fewer, but more intense storms delivering more rainfall
in total but with longer periods between rainfall events.

80

It is those flow recessions that extend into autumn (late March and April, which are
the latter part of the irrigation section) that generate the lowest flows. Increases in
autumn rainfall could break flow droughts sooner than with the current rainfall
regime.

Offset against that, increases in temperature could increase catchment

evapotranspiration, potentially causing flow recessions to start a little earlier and be
a little steeper. However, in autumn evapotranspiration rates are reducing, so the
effect is likely to be less pronounced.

81

Given the above, I doubt that projected climate change would have an evident or
quantifiable effect on low river flows in the Hakataramea River over the lifetime of
the consent; assuming the consent is limited to no more than 35 years.

We accept that uncontested evidence.

2.3

Water allocations from the Hakataramea River

Takes from the main stem

[67]

Ten (1 0) consents have been granted to take water from the main stem of the

Hakataramea River. They are set out in this table 71 :

71

Adapted from T B Heller evidence-in-chief, Attachment TBH P Hakataramea River T3 Allocations
[Environment Court document 5A].
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Consent Number

Consent Holder

Activity

Allocation From ECan
Commissioner Decision
(Lisee)

CRC031592

Infinity

Surface Take

26

CRC950601.2

Infinity

Surface Take

26

CRC040309

Davenport

Surface Take

110

CRC152951

Nowell

Surface Take

110

CRC050940.1

Shearer

Surface Take

14

CRC051769.1

Borrie

Ground Take

20

CR950602.2

Winterberg

Surface Take

45

CRC051767

MFS Ventures

Surface Take

30

CRC051768

MFS Ventures

Ground Take

26

CRC980916

Montara

Ground Take

25

Totals
(Lisee)

[68]

432

It is important here to understand the operation of the Davenport and Nowell

takes in the Table. Their combined consented volumes are 220 Lis (or two takes of
110 Lis each). It was common ground that when part of the Davenport take permit was
transferred to Nowell, what was transferred was not the 110 Lis abstraction rate but
part of the 17,500 cumecs maximum volume per week which formed part of the original
Davenport permit.

Under its amended permit (CRC040309) 72 , the Davenport permit

has an abstraction rate of 110 Lis but with a reduced maximum volume of 2,000
cumecs per week. The Nowell permit (CRC152951 f 3 also has an abstraction rate of
110 Lis with a maximum volume of 15,500 cumecs per week.

This means that

following the transfer, the original volume of 17,500 cumecs per week was split
between the two permits. While the two permits authorise the two takes each of 110
Lis, the time periods over which these takes can be exercised are limited by the
maximum volumes which can be taken. These volumes have the effect of limiting the

72
73

Common Documents at Tab 16.
Common Documents at Tab 14.
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Nowell take in practice74 to an average of about 25 Lis and the Davenport take to an
average of about 4 L!s75 .

[69]

In total, subject to conditions which vary from consent to consent, the ten

consents allow 432 Lis to be abstracted from the river during the irrigation season,
although less than that is actually taken and the Shearer consent for 14 Lis appears to
have lapsed altogether.

[70]

There are also 13 consents to take water from tributaries of the Hakataramea

River. This list includes an inactive consent held by Infinity and a take held by a Mr
Sutton which is apparently not being exercised. We accept that some takes have been
granted by the Council since the WCWARP (this is Dr Somerville's assertion E2) and
we consider his submissions about the significance of that later.

Environmental flow regime for the Hakataramea River
[71]

We received evidence on the issues of water allocation, the EFRs, the tributary

takes and the annual allocation of water to activities from Mr Heller, Ms K J Johnston
(an environmental engineering consultant for the Waitaki Irrigators Collective and the
section 274 parties) and Ms J A Todd (Principal Consents Planner at the Council).
They agreed that the effect of rule 2 in the Allocation Plan is that:

•

the minimum flow at the SH82 gauging station at which all takes must
cease is 500 Lis in summer and 750 Lis in winter.

•

in addition to the allocation limits, 1:1 flow sharing regimes are permitted
between the thresholds of 1,000 Lis and 4,500 Lis in summer and 750 Lis
and 4,500 Lis in winter.

This aspect of the EFR is not affected by the changes made by PC3, except that it is
now clear that diversions are not to be counted as takes under the Allocation Plan.

Allocation from Tributaries
[72]

We have noted already the agreement among the experts that under the

Allocation Plan, water takes from the tributaries of the Hakataramea are not counted in

74
75

T B Heller evidence-in-chief para 91 [Environment Court document 5].
T B Heller evidence-in-chief paras 91-92 [Environment Court document 5].
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the allocation limit for the main stem. Water availability in each tributary is defined (in
theory) by an individual tributary EFR, although in fact there are none.

[73]

Approximately 800 Lis in total may be taken from all tributaries (accumulatively)

under existing water permits76 . It appears that figure is rarely reached in reality both
because many takes are subject to a cut-off condition when flows in the main stem fall
to 4.5 cumecs and because there is usually insufficient water in the tributaries to be
taken.

Further Ms K J Johnston, a hydrological engineer called by the Collective,

described how77 the existing consented environment does not match that anticipated
under the WCWARP because the majority of main stem consents also operate under a
1,500/500 flow regime which is different from the EFR78 under the WCWARP.

[74]

Ms Steven submitted79 that the consented environment is 'out of kilter' with the

WCWARP's anticipated environment because when setting the EFR for the main stem
Hakataramea River the potential for tributary lakes to lower the volume of water in the
main stem had not been taken into account. In her submission the court can have
regard to this in its consideration of the 'receiving environment'.

[75]

The Council's planning expert Ms J A Todd wrote 80 :

Water taken from tributaries of the Hakataramea River is not currently counted as part of
the Hakataramea River allocation, because tributaries are not referenced in the
environmental flow and level regime in the WCWARP (Table 3, row xix).

This is acknowledged as an issue in the section 32 report for PC3 to the WCWARP

81

which addresses this issue for one river only (the Awakino River). However it is noted in
the section 32 report that including tributaries in the allocation for other rivers in the
Waitaki Catchment could not be done at the time PC3 was notified as it would create
potential over-allocation, which is inconsistent with the NPS Freshwater. Therefore it was
recommended that including tributaries in the allocation count for other waterbodies, such
as the Hakataramea River, be addressed by the review of the WCWARP, due to
commence in 2016.

76
77

78
79

80
81

J A Todd evidence-in-chief para 70 [Environment Court document 9]; enumerated in J A Todd's
affidavit 24 March 2016 Annexure E [Environment Court document 21].
SeeK J Johnston evidence-in-chief paras 33-34 [Environment Court document 14].
Rule 2 of the Allocation Plan provides for 1:1 flow sharing as described above.
P Steven submissions (15 April2016) para 91 [Environment Court document 24].
J A Todd evidence-in-chief paras 66-70 [Environment Court document 9].
Section 32 Report, PC3 to the WCWARP, p 14.
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The NPS Freshwater refers to the 'resource' when it defines over-allocation.

It is my

opinion that the 'resource' to be considered is the whole Hakataramea catchment, rather
than just the river, given the interconnectedness between the tributaries and the river (as
acknowledged by Policy 1 of the WCWARP).

To consider the effects on the whole

catchment, the allocation of tributaries must therefore be taken into account.

The current allocation of water to the Hakataramea River tributaries is approximately 0.86
3

m /s. Therefore the total allocation to the main stem and tributaries is approximately 1.3
3

m /s. When considering this in relation to the allocation limit for the river, which is 0.5
3

m /s, it is my opinion that the catchment as a whole is over-allocated, as evidenced by the
current state of the river.

Ms Todd concluded 82 :

[76]

In conclusion, over-allocation is not just determined by considering the allocation limit for a
resource. It requires a more holistic view of the overall state of the resource. While the
current allocation of water to the Hakataramea River is under the allocation limit, the
current environmental state of the river indicates that it is over-allocated because
environmental outcomes are not being met. The allocation of water to tributaries of the
river also indicates that the catchment as a whole is over-allocated, and this may be
contributing to the cumulative adverse effects that are occurring in the river.

[77]

To complete the picture we record that Mr Heller described how, because of

difficulties encountered by Environment Canterbury in monitoring actual flows in the
tributaries of the river, some irrigation takes from tributaries have conditions of consent
linked to the EFR for the main stem of the river. While an effect of this may be to
undermine a theoretical EFR in the tributary, it does assist to protect the environmental
values of the main stem. As an example, he referred to the Brothers consent discussed
shortly.

[78]

Despite such mitigating conditions on some tributary consents we consider that

the effects of abstractions from the tributaries of the river may not be fully managed
given the absence of an allocation limit for these abstractions. We accept the findings
of the Independent Hearing Commissioners who stated in their decision that the
tributary takes83 :

J A Todd evidence-in-chief para 74 [Environment Court document 9].
Council decision, para 83, p 15.
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... have the potential, cumulatively with takes from the main stem, to hold flows in the river
lower, and for longer periods of time, than would otherwise occur, potentially resulting in
effects on instream values.

Reliability of supply of water

[79]

The availability of water for abstraction from the main stem Hakataramea River

by individual irrigators is controlled by the EFRs specified in the WCWARP. As our
description of the rules in the Allocation Plan showed, the parameters which make up
an EFR are flow sharing, allocation limits, minimum flows and levels and flushing
flows 84 •

[80]

Reliability of supply was categorised by Ms EJC Soal, the Collective's policy

manager, as follows 85 :

100%

very good reliability

94-99%

good reliability

87-94%

marginal reliability

< 87%

poor or very poor reliability.

The experts agreed that the current reliability of supply from the Hakataramea
catchment is about 67%, which (at best) is poor. By way of comparison, Ms Johnston
noted 86 that reliability of supply in the rest of Waitaki Catchment is near to 100%. It is
clear that farmers in the Hakataramea River could do with more, and more reliable,
water.

2.4

The Brothers consent

[81]

In April 2013 Infinity was granted the Brothers consent (CRC122871) which has

not been implemented. In brief this consent provides for the taking of water from a
proposed diversion complex in the (intermittently flowing) Brothers Stream direct to infarm storage and then from storage for the spray irrigation of crops and pasture on up
to 560 hectares of land.

It is a harvesting permit with the idea being to take water

during freshes rather than at low flows.

Accordingly, the Brothers consent includes

conditions specifying minimum flows to be maintained downstream of the take point in
84
85
86

Allocation Plan at section 10.
EJC Soal para 16 [Environment Court document 10].
K J Johnston evidence-in-chief para 87 [Environment Court document 14].
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the stream as well as a minimum flow of 500 Lis at the State Highway 82 gauging
station (as required by the main stem EFR). Another condition limits nutrient losses
from the irrigated land to 20 kilograms of nitrogen per hectare per year (the permitted
level under the CLWRP).

[82]

The relevance of the Brothers consent is that Infinity proposes to link the

Brothers consent with the proposed new Infinity consent through Conditions 3 and 4 of
the new consent. These conditions specify that water taken under the new consent is
for the same 560 hectare of land defined in the Brothers consent with the combined
volume under both consents being limited to the 1,500 cumecs per hectares per 30
consecutive days with a combined overall volume of 2.9 million cumecs between 1 July
and the following 30 June. Mr Heller said that if the river was in a very low state and
there was heavy rainfall in the catchment of the Brothers Stream, then linking the
Brothers consent to the main stem EFR would prevent Infinity from taking water from
the stream until such time as the EFR requirements for the main stem were satisfied.

[83]

The idea of Infinity's volunteered condition is to ensure that, in respect of its new

application, the allocation of water, the method of any water storage, and the method of
irrigation and any nutrient loss is consistent with the activities that (it says) have been
previously assessed and authorised.

Infinity's witnesses claim this provides for an

existing nutrient allocation to the properties. Mr Heller wrote that87 :

. . . the full effects of nutrient loss for the activity (irrigation of 560 ha of land) have been
assessed and accepted by EGan with authorisation of consent CRC122871.

In other words Infinity claims that the nutrient resulting from (hypothetical) exercise of
the Brothers consent is part of the existing environment because the increased
intensity of farming is a permitted activity provided it meets the requirements of rule
5.53 CLWRP; if the proposed consent is linked to the Brothers consent there will be no
(extra) adverse effects on the environment as a result of the application we are
considering.

87

T B Heller evidence-in-chief para 15 [Environment Court document 5].
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[84]

The extent to which an existing (unexercised) consent can be considered part of

the environment was the issue in Queenstown Lakes District Council v Hawthorn Estate
Limited ("Hawthorn") 88 . The Court of Appeal summarised its view as follows

89

:

In our view, the word "environment" embraces the future state of the environment as it
might be modified by the utilisation of rights to carry out permitted activity under a district
plan. It also includes the environment as it might be modified by the implementation of
resource consents which have been granted at the time a particular application is
considered, where it appears likely that those resource consents will be implemented.

Dr Somerville relied on this as supporting Infinity's consent that the unimplemented
Brothers consent is part of the environment that the court has to consider in this case.

[85]

That passage in Hawthorn needs to be understood in the wider context

explained by the Court of Appeal 90 :

It will always be a question of fact as to whether or not an existing resource consent is
going to be implemented. If it appeared that a developer was simply seeking successively
more intensive resource consents for the same site there would inevitably come a point
when a particular proposal was properly to be viewed as replacing previous proposals.
That would have the consequence that all of the adverse effects of the later proposal
should be taken into account, with no "discount" given for consents previously granted.
We are not persuaded that the prospect of "creep" should lead to the conclusion that the
consequences of the subsequent implementation of existing resource consents cannot be
considered as part of the future environment.
(Underlining added)

Hawthorn was followed by the Environment Court in Kane Holdings Ltd v Auckland
Counci/ 91 where Harland EJ likened the obtaining of an earlier consent and then using it

to justify a later consent to an attempt to put a "foot in the door''.

There is an

appearance of that in this case.

[86]

In fact we find it is unlikely that the Brothers consent will be implemented unless

this new take is granted 92 . Infinity's Farm Manager Mr B J Gard confirmed 93 in crossexamination that Infinity is unlikely to build the 16 metre high dam necessary to store
Queenstown Lakes District Council v Hawthorn Estate Limited [2006] NZRMA 424; (2006) 12
ELRNZ 299 (CA).
Hawthorn above n 88 at [84].
Hawthorn above n 88 at [79].
Kane Holdings Ltd v Auckland City Council [2011] NZEnvC 115 at [36].
8 J Gard evidence-in-chief para 18 [Environment Court document 3].
Transcript p 8 (line 10).
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the harvested water. Mr Gard also conceded 94 that there are "very few occasions" in
each year when the flow is high enough to allow water to be taken under the Brothers
consent. He also acknowledged 95 that the current application for 68 Lis of "A-Band"
(priority) water is to make a storage proposal (not necessarily a dam) more financially
attractive, presumably because there would actually be water to store.

[87]

The Brothers consent allows the consent holder to take up to 2,900,000 cubic

metres from the Brothers Stream between 1 July and the following 30 June. But for
much of the year the stream bed is dry. According to the CRC 96 the Brothers Stream
(the mean annual flow of) is about 14 Lis. It would (on average) take a little over 6.5
years 97 for the proposed storage dam to store that volume of water so the proposal is
quite fanciful. The Hearing Commissioner for the CRC did not seem concerned in his
decision about this. 98 He accepted Infinity's argument that it bore the risk if there was
less water than it contended (Infinity's case to the Hearing Commissioner was that the
mean annual flow was actually 100 Lis). The effect of Infinity's new application would
be to pass that risk on to other irrigators (and the ecosystem of the river).

[88]

We consider it is very unlikely that the Brothers consent could reliably irrigate

560 hectares with water at the same rate as the consent for 68 Lis now sought (and
even this would require some water to be stored).

The current application itself is

evidence that Infinity has real concerns about the reliability of the Brothers consent. In
other words the Brothers consent is likely to be able to support a (much) smaller
number of (defecating and urinating) cows or cattle and so its impacts on water quality
would be less than the proposal before us. We hold that we should not consider the
allegedly acceptable effects of the Brothers consent as part of the environment.

2.5

Water quality

[89]

Map A-1 08 of the CLWRP shows that the quality of the water of the

Hakataramea River is now regarded by the Council as being "at risk".

[90]

On the effects of abstraction and subsequent use of water on the water quality

of the Hakataramea River and on the potential effects (if any) of the Infinity proposal we
received evidence from four experts: Dr W F Donovan for Infinity, Dr D P Gray for the
94

95
96
97
98

Transcript p 5 (line 31).
Transcript p 8 (line 12).
Para 72(b) Section 42A Report on CRC 122871 para 72(b) [Common Documents 12].
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33
CRC, Dr J W Hayes for the Collective and Mr Webb for Fish and Game. Prior to the
hearing they conferred and then lodged a joint statement99 ("the JSEW") dated 15
March 2016 as to areas of agreement and disagreement in relation to the relevant
issues as they saw them.

[91]

In order to see if there have been changes in water quality over time Dr Gray

and Dr Donovan

100

examined data records about change over time. In fact, they used

different lengths of data:

Dr Donovan used a five years baseline comparison

undertaken by a company called IRRICON 101 whereas Dr Gray analysed a ten year
record (2005-2015) from the CRC. They agreed that 102 :

(a)

low dissolved oxygen ("DO") in upwelling groundwater is likely to have a
negative impact on ecological values;

(b)

diurnal fluctuations in DO are driven by periphyton photosynthesis and
respiration, while the range in DO is influenced by upwelling groundwater;

(c)

Dr Gray's continuous monitoring of DO indicated that immediately
downstream of the drying reach there were periods of low DO;

(d)

that "water quality in the Hakataramea River is relatively good compared
to other 'hill-fed lower river types' "103 .

[92]

We record that Dr Somerville repeatedly claimed that the ecological experts

agreed" ... that the habitat [of the Hakataramea River] is currently in good condition" 104
relying on paragraph 10(a) and (b) of the JSEW105 . As the quotation above shows he
has summarised the joint statement incorrectly.

In particular, he has omitted an

important component of the experts' opinion which is that it is comparative. The actual
words of the joint statement undermines a considerably part of Infinity's case which is
that the river is in good condition.

[93]

99
100
101
102
103
104
105
106

In fact, Dr Gray's opinion was that 106 :

Joint Statement of Ecology Witnesses ("JSEW') [Exhibit 11.1].
JSEW para 9(b) [Exhibit 11.1].
JSEW para 9(a) [Exhibit 11.1].
JSEW para 12 [Exhibit 11.1].
JSEW para 1O(a) [Exhibit 11.1].
E.g. R J Somerville submissions (21 June 2016) para 5.16 E4 [Environment Court document 29].
Exhibit 11.1.
D P Gray evidence-in-chief para 13 [Environment Court document 13].
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Currently, the Hakataramea River exceeds freshwater objectives set in Table 1a of the
Land and Water Regional Plan (CLWRP) for temperature, dissolved oxygen and
periphyton cover.

Dr Donovan had a different opinion so we now turn to consider those specific indicators
of water quality and their trends in the Hakataramea River.

Water temperatures

[94]

The ecological experts agreed 107 that:

(a)

High temperatures are considered to be primarily dependent on climate.

(b)

Water temperature in the lower River, downstream of Wrights Crossing, is reduced
by cooler upwelling groundwater that enters the lower river.

[95]

Dr Gray stated that the outcomes sought by the CLWRP for temperature are not

being met108 . At certain locations and at certain times, the river exceeds the CLWRP
temperature indicator of 20°C. Water temperatures have been recorded since 2011 at
the Mt Florence recorder ·site which is about 13 kilometres upstream of Wrights
Crossing. For the three summer periods when data has been available at this site, the
water temperature has exceeded the salmonid feeding threshold (19°C) and the
mortality threshold (25°C) in each year, although we were told that diurnal variations
provide some respite for sensitive species 109 .

We were told also that maximum

temperatures are usually of short duration so fish are able to seek out cool refuges 110.

[96]

Water temperatures recorded between 15 December 2015 and 15 January

2016 (2015/2016) had diurnal variations between 12.0°C and 17.8°C at Wrights
Crossing

and

between

12.0°C

and

15.5°C

at

Foveran 111 .

In

the

same

December/January period the year before (in 2014/2015), the maximum daily water
temperatures recorded at Mt Florence varied from about 19°C to 25°C with the
incomplete record for 2015/2016 pointing towards a similar range 112 . The lower water
temperatures at Wrights Crossing and at Foveran are attributed to the influence of the
cooling effect of upwelling groundwater at these locations.

Further downstream, Dr

Gray advised that measurements taken at the SH82 gauging station show water
107
108
109
110
111
112

JSEW para 14 [Exhibit 11.1].
D P Gray evidence-in-chief para 13 [Environment Court document 13].
D P Gray evidence-in-chief para 35 [Environment Court document 13].
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temperatures peaking at around 20°C to 20.5°C in January to February which are at
about the CLWRP indicator level of 20°C.

These are of course the more relevant

figures because they relate to the water which would be affected by Infinity's proposed
table.

[97]

Dr Donovan agreed with Dr Hayes that while the temperature of the river

increases moving downstream to about Wrights Crossing, the temperature then
decreases significantly as a result of the inflow of cooler groundwater.

He confirmed

that the water temperature in the river at State Highway 82 generally peaks at around
20 to 20.5°C in January to February 113 . That is at or just above the maximum 20°C
temperature set down in the freshwater outcomes in Table 1(a) of the Canterbury Land
and Water Regional Plan. (We will set these out in part 3 of this decision).

[98]

Dr J W Hayes' evidence for Fish and Game was that high water temperatures

are primarily driven by climate with water temperatures in the Hakataramea River
largely insensitive to the changes in flow. He explained that while the effects of surface
water abstraction on temperature are likely to be small, if ground water takes reduce
the proportion of groundwater in the flow, the surface water temperatures could rise as
the cooling effect of the groundwater inflow would be reduced.

Having said this, he

added that for the Hakataramea River, proportionally higher groundwater inputs below
Milne Road in the lower river (below Infinity's take point) appear to have a cooling
influence at low flow such that temperatures above 20oc have not been recorded even
at flows lower than 700 Lisee.

[99]

Dr Hayes wrote that there are only relatively small fluctuations in daily

temperatures. Maximum temperatures are of short duration only and, because fish can
and do seek out cool refuges for temporary respite, the surface water abstraction
effects on water temperature will not significantly affect fish and invertebrates.

He

provided detailed evidence on water temperatures which affect the mortality and
feeding habits of different species of fish 114 .

His advice was that the high summer

temperatures recorded in the Hakataramea adversely affect salmonids but not native

W F Donovan evidence-in-chief para 20 [Environment Court document 11].

J W Hayes evidence-in-chief paras 69-74 [Environment Court document 18].
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fish which have much higher temperature tolerances 115 , many surviving in temperatures
as high as 30°C 116 .

Dissolved Oxygen (DO)

[1 00]

Dr Gray has recorded levels of dissolved oxygen ("DO") of between 58% and

150% at Wrights Crossing and 50% to 91% at Foveran which compare with the
CLRWP indicator of 90%.

[1 01]

While the DO levels in the river at Foveran are consistently less than the

CLWRP indicator, Dr Gray attributes this to the influence of the low levels of DO in
upwelling groundwater which emerges below the drying reach 117 . At Wrights Crossing,
there are times when the daytime level barely exceeds the CLWRP indicator which he
says is due to a combination of low DO in upwelling groundwater and a lack of aeration
during low flows. As he did not know how much water was being abstracted above
Wrights Crossing he was unable to comment on the influence these abstractions might
be having on the flows and DO levels at this location 118 .

[1 02]

Dr Donovan said he had little experience with ground water and was therefore
unable to offer any opinion on the influence that this might have on DO levels 119.

Periphyton and Cyanobacteria

[1 03]

Dr Gray wrote 120 that the growth of (potentially toxic) cyanobacteria has

exceeded MfE guideline thresholds for recreation and that the limits on long green
filament cover stipulated in the CLWRP for the river has been repeatedly exceeded In
fact Nitrate and Nitrite-N show a 20% annual increase over the last ten years 121 .

Summary

[104]

In summary Dr Gray described the trend for most physico-chemical parameters

as122:

115

We accept this evidence at face value but see P & E Ltd v Canterbury Regional Council [2016]
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... deteriorating over time and given the particularly long periods of stable flow there are
currently elevated nutrient concentrations that promote the growth of nuisance algal
blooms.

These algal blooms compound the stress induced by low flows on fish and

macroinvertebrate communities.

Growths of potentially toxic cyanobacteria in the river

have the potential to poison domestic animals and pets, taint water making it objectionable
to river users, and taint fish flesh making sports fish unsuitable for consumption.

[1 05]

Dr Gray elaborated on this 123 :

Currently, according to measured and modelled flows, the large allocation of water from
the mainstem and tributaries of the Hakataramea River has resulted in long durations of
low flow.

This means that the disconnected I drying reach downstream of Wrights

Crossing is present for longer periods of the year.

Lower flows and associated low

dissolved oxygen concentrations, disconnection and finally drying will result in increasing
stress and eventually mortality for macroinvertebrates and fish that occupy the affected
reach. In addition migratory fish species, such as salmon and eels, are unable to traverse
the drying/disconnected reach during annual migrations.

It is important to note that Dr Gray associates the long periods of low and associated
symptoms in the river with the "large allocations of water" from the river.
added

124

Dr Hayes

that while an additional take of 68 Lis is not large, in his opinion it would

nevertheless exacerbate the adverse effects of over-allocation within the Hakataramea
catchment and cumulative effects on instream values especially on the salmonid
fisheries in the Hakataramea and Lower Waitaki Rivers.

[1 06]

In contrast Dr Donovan stated 125 that water quality, in terms of nutrients, is

stable over time as indicated by monitoring over the past five years and that the
abstraction of water for irrigation has no significant adverse effect on the water quality
of the river. In cross-examination 126 , Dr Donovan did not accept that Dr Gray's trend
over ten years should be accepted over his opinion based on five years of data, even
though he agreed that "the longer the better".

[1 07]

We prefer Dr Gray's evidence as a description of current and reasonably

foreseeable future water quality in the river because of the greater length of the record
he analysed. We find that the deteriorating conditions Dr Gray describes are stressors
on the ecosystems of the Hakataramea and the organisms that live in them.

123
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[1 08]

Dr Somerville quite properly accepted 127 that the "accumulative effect of takes

on the environment from existing abstractions can be considered under section
104(1)(c) if relevant", noting 128 that the Court of Appeal had held in Dye v Auckland
Regional Council129 that the adverse effects of other consents are not "cumulative

effects" within the meaning of section 3 RMA.
pointed out that

130

In Davidson the Environment Court

:

If the potential effects of stressors, other than the activity for which consent is sought, are
relevant then they may be taken into account under section 104(1)(c) RMA. Accordingly
we will analyse such potential effects - which we will call "accumulative effects" separately so as not to confuse the analysis imposed by Dye v Auckland Regional
Council

131

.

On appeal in the High Court Cull J doubted 132 (without deciding) the utility of using the
phrase "accumulative effects" because counsel agreed it was not useful. Unfortunately
they did not say why (or if they did, the High Court did not record it). We consider the
phrase has some usefulness to distinguish the accumulative effects of multiple
stressors from the cumulative effects in the strict sense explained in Dye v Auckland
Regional Counci/ 133.

[1 09]

In Davidson the Environment Court also observed that, alternatively134 :

the potential (future) effects of other stressors are also part of the reasonably foreseeable
future environment (under section 104(1)(a)) and that must be established in any event. In
other words, there is no bright line distinguishing accumulative effects of other stressors
from the future dimensions of the 'environment': to the contrary, they are the same thing.

We adopt that and will consider the accumulative stressors on the environment and
their effects as part of that environment.

127
128
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2.6

Ecosystem values

[110]

Expert evidence on the effects of the abstractions on the water quality of the

river and its ecosystems was provided by Dr Gray for Environment Canterbury, Dr
Donovan for Infinity, Dr Hayes for the section 274 parties and Mr Webb for Fish and
The ecology experts agreed 135 that the Hakataramea River has significant

Game.

ecological values and that these are stressed 136 by low flows under natural conditions.

The river is subject to water permits as we have described. Under those about

[111]

500 Lis may be taken as A-Band permits from the main-stem pursuant to the EFR set
under the Allocation Plan. Dr Gray, Dr Hayes and Mr Webb considered that "under the
current EFR there is degradation of ecological values and a reduction in aquatic habitat,
i.e. the degree of natural stress is exacerbated by abstraction" 137 .

[112]

Dr Donovan on the other hand stated that "the current EFR set by the

WCWARP under which this application is being considered was set to protect aquatic
habitat and ecological values" 138 . We will consider that assertion when we outline the
provisions of the Allocation Plan.

Fish in the Hakataramea River

[113]

We draw on Dr Hayes' uncontested summary of the piscine fauna in the river139 :

•

The Hakataramea catchment has a relatively diverse fish fauna, including four
salmonid species (brown and rainbow trout, brook char and Chinook salmon) and
seven native species one of which, the lowland long jaw galaxiid, is critically
threatened and Iongtin eel, also a threatened conservation species.

•

The River provides sports fishing for brown and rainbow trout and also in Dalgety
Stream (in the upper reaches of the Hakataramea) also brook char.

•

The rainbow trout fishery in the upper reaches of the Hakataramea in particular is
renowned.

•

Fish and Game consider the Hakataramea River to be a regionally significant trout
fishery.

•

The Hakataramea River also is a significant spawning ground for Chinook salmon
in the Lower Waitaki River, and provides tributary rearing habitat for juvenile

JSEW para 6(a) [Exhibit 11.1].
JSEW para 8(a) [Exhibit 11.1].
JSEW para 9(b) [Exhibit 11.1].
JSEW para 9(a) [Exhibit 11.1].
J W Hayes evidence-in-chief paras 9-13 [Environment Court document 18].
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salmon. It has an important role in contributing to the resilience of the nationally
important Lower Waitaki River salmon fishery.

Both the migratory longfin eel and the resident lowland longjaw galaxias are
"threatened" 140 in the National Classification. Indeed according to Dr Hayes the latter is
"critically threatened".

Macroinvertebrates

[114]

The experts agreed that 141 :

(a)

Macroinvertebrate data (collected by EGan) from a representative, permanently
flowing, section in the vicinity of Wrights Crossing indicate good water and habitat
quality.

(b)

The macroinvertebrate data from Wrights Crossing are not entirely indicative of the
impacts of drying and low flows because they were collected in NovemberDecember prior to the typical low flow period and so do not represent conditions in
the drying reach downstream of Wrights Crossing.

Neither do they quantify the

effect of reduction of wetted habitat over the summer period when drying and low
flows occur.

[115]

Dr Donovan merely repeated 142 that the current EFR in the Allocation Plan

"sustains macroinvertebrate communities which are indicative of good habitat quality".
Dr Gray, Dr Hayes and Mr Webb considered 143 that current abstraction under the EFR
exacerbates the loss of wetted habitat relative to the natural flows. In other words there
is less habitat for the invertebrates even if what remains is of good quality.

Salmon Fishery

[116]

Salmon spawning is generally variable 144 .

When flows in the river are low,

salmon and other fish are not able to spawn within or migrate through the drying reach.
Spawning has been uniformly poor145 since about 2000.

[117]

Mr Webb agreed that on average, 90% of salmon spawning occurs downstream

of Wrights Crossing. In his opinion spawning in this 13 km reach extending down to the
SH82 bridge is successful because it has permanently flowing water. He added that in
140
141
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years when there was good flow over the full length of the river, salmon migrated and
spawned past Wrights Crossing all the way up to Cattle Creek, a distance of some 35
kilometres 146 . He agreed also that salmon spawning in the river had reduced markedly
from levels which existed 20 years ago and that this was consistent with what has
happened in other east coast rivers.

[118]

Dr Hayes said that general research undertaken to try and explain the reasons

for the drop off in numbers of spawning salmon has not established any causes on the
freshwater side with river habitats having been shown to be either the same or better
over time as farmers improved their farming practices including the establishment of
fences to control stock from entering waterways. Mr Webb added that salmon spend
most of their lives at sea (from two to four years) and scientists do not know what
happens to them during this time. The assumption is that the decline in the fisheries
across the east coast has occurred as a result of something (unexplained) which has
been affecting the salmon while they are at sea. Notwithstanding that, in his opinion
the Hakataramea River was different from other rivers as there was quite clear
evidence that flows in the river were an issue which had caused a drop off in spawning.
He said that if flows in the river became low enough to deny salmon access to the river,
then they would still spawn but somewhere else.
Donovan's evidence

147

,

When referred to Figure 2 of Dr

Mr Webb agreed that the fish distribution data depicted on this

figure showed good assemblages in both the lower reaches of the river as well as in the
very upper reaches.

[119]

Dr Donovan considered that the EFR in the Allocation Plan provides for the

passage of salmon and their spawning 148 and compliance with the EFR was an
acceptable outcome.

Here, as elsewhere he seems to have confused what he

understood the EFR was saying ought to be the case, with the facts as they are and the
predictions as they are reasonably likely to be.

[120]

The experts agreed that since 2000 the Hakataramea salmon run has been

poor, this being part of a general trend in rivers along all of the east coast. While we
have seen no conclusive evidence, apart from the effect of the drying reach, it is at

146

i47
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least as likely as not that low flows have exacerbated this trend in the Hakataramea
River.

[121]

Mr Webb posited that the general trend in all rivers has been compounded in

the Hakataramea River as a result of low flows caused by the abstraction of water for
irrigation. There is no disagreement that the formation of the drying reach during low
flows has restricted access for salmon spawning in the upper reaches of the river. But
we find the evidence to be inconclusive as to whether flow in the lower reaches of the
river, since the EFR was implemented, have had the effect of reducing spawning
opportunities for salmon in these lower reaches.

Cyanobacteria and other periphyton

[122]

Although the growth of cyanobacteria has not exceeded the CLWRP indicator in

the Hakataramea River Dr Gray advised that it does exceed the interim cyanobacteria
MfE guideline thresholds for recreation suitability 149 . He added that in his opinion, the
current nutrient concentrations in the river are sufficiently elevated to allow nuisance
growths of periphyton that would impact on benthic diversity, trout angling and trout
habitat150 .

[123]

While agreeing that up to 100% periphyton cover has been recorded in the river

compared with the CLWRP indicator of 30%, Dr Donovan considered that the cover
indicates a very productive functional river in good condition which he said is confirmed
by the presence of a diverse array of macroinvertebrates 151 . In his opinion, there is no
discernible trend in nutrient growth with periphyton blooms being a natural occurrence
due in part to low, stable conditions. In his opinion the EFR has different and perhaps
less specific "protection factors" which he considers are protecting the river152 .

[124]

The witnesses agreed that increased incidences of nuisance growths of

cyanobacteria are a pattern that is being observed nationally 153 . Dr Gray stated that the
increasing concentrations of nitrogen and phosphorus in the Hakataramea River will
increase the growth rate, biomass and risk of nuisance growths of cyanobacteria and
other periphyton.

Dr Hayes wrote that elevated nitrogen may result in increases in

periphyton. In contrast, Dr Donovan was of the view that because (in his view) there is
149
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no discernible trend in nutrients, periphyton blooms are a natural occurrence. We again
prefer Dr Gray's evidence because it is based on a larger data set and because it is
supported to some extent by Dr Hayes' evidence on this point.

2. 7

The causes of the deterioration in the lower Hakataramea River

[125]

A further, general issue about the receiving environment is "what has caused

the continuing deterioration in the lower Hakataramea River (i.e. below the drying
reach)?"

Dr Somerville submitted that the evidence has not demonstrated that the

water quality of the river's ecosystems have been significantly adversely affected by
abstractions managed by the Allocation Plan. We consider that submission does not
accurately reflect the evidence. We summarised the evidence of Dr Gray and Dr Hayes
in parts of 2.5 and 2.6 above. We prefer it to Dr Donovan's evidence.

[126]

Further, in our view it is now a notorious fact (in a legal sense) that excreta from

farm animals on land are a cause of deterioration in down catchment water quality. (As
are stormwater and sewerage systems in urban areas).

It is equally notorious that

increasing intensification of farming with irrigation from water abstraction may
exacerbate that deterioration by increasing discharges of contaminants 154 (often rather
coyly called "nutrients" in regional planning instruments) and decreasing river flows
(thus increasing concentrations of the contaminants).

[127]

In case we are wrong about the facts in the previous paragraph, the

relationships between abstractions, irrigation and water quality/river ecology appear to
be recognised in the higher planning documents as we shall see in Part 3 of this
decision.

The adequacy of the EFR to protect ecological values

[128]

One potentially relevant question in this case is - although as we shall see, Dr

Somerville appears to argue that the other parties should not ask it, nor the court
answer it- whether the EFR and the consents under it (or granted before the Allocation
Plan became operative) are in fact achieving the objectives of the relevant higher order
statutory instruments.

154

As defined in section 2 RMA.
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[129]

Dr Donovan advised that he had not undertaken any evaluation of the

effectiveness of the EFR for protecting aquatic habitat and ecological values. We have
recorded his opinion 155 that, provided there was compliance with the EFR, these values
would be protected. Further, it was also his opinion that the effects of the additional
abstraction would be no more than minor because the proposed abstraction would be
within the EFR for the river.

[130]

In response to a question from the court, Mr Webb said that at the original

Allocation Plan hearing, Fish and Game had submitted that a minimum flow of 750 Lis
(or maybe 780 Lis) should apply starting in March. He added that in retrospect, the
submission should probably have taken into account the minimum flow which was
required to allow fish to get to the upper reaches of the river and that this would have
been more than 750 Lis 156 .

[131]

When asked what sort of habitat modelling studies he would recommend might

be undertaken in a review of the EFR and how long these would take, Dr Donovan said
that it would be a lengthy process extending over a number of years. For salmon he
said this should involve examining movements through the mouth of the Waitaki River,
up the Waitaki and then up into the Hakataramea River as well as the extensive
collection of macroinvertebrate data 157 .

[132]

In Dr Hayes opinion, the application of more complex habitat modelling for

assessing instream flow requirements and EFRs would support higher minimum flows
and a lower abstraction allocation limit than those provided for under the existing EFR.
He considered that the current EFR does not adequately provide for the habitat, feeding
requirements and passage of fish, and the salmonid recreational fisheries in the
Hakataramea and Lower Waitaki Rivers 158 .

3.

The relevant provisions of the statutory instruments

3.1

The Waitaki Catchment Water Allocation Regional Plan

[133]

The applicable regional plan for the proposed take and use of water from the

Hakataramea River is the Allocation Plan. That plan is constituted by the WCWARP,

155
156
157
158

JSEW para 23(b) [Exhibit 11.1].
Transcript p 318.
Transcript p 237.
J W Hayes evidence-in-chief para 19 [Environment Court document 18].
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which became operative in 2006, and the amendments added by PC3 159 on 8
September 2016.

It provides for the allocation of water in the part of the Waitaki

catchment which is located in the Canterbury region.

[134]

The objectives are in section 6 of the Allocation Plan. They are 160 :
161

Objective 1

To sustain the qualities of the environment of the Waitaki River and
associated beds, banks, margins, tributaries, islands, lakes, wetlands
and aquifers by:
a.

recognising the importance of maintaining the integrity of the
mauri in meeting the specific spiritual and cultural needs of
the tangata whenua, and by recognising the interconnected
nature of the river

b.

safeguarding the life supporting capacity of the river and its
ecosystems

c.

managing the water bodies in a way that maintains natural
landscape and amenity characteristics and qualities that
people appreciate and enjoy

d.

safeguarding the integrity, form, functioning and resilience of
the braided river system

e.

providing for individuals' reasonable domestic water needs

f.

providing for individuals' reasonable needs for their animals'
drinking-water

g.
162

Objective 2

providing for fire-fighting water needs.

To the extent consistent with Objective 1, to enable people and
communities to provide for their social, economic and cultural
wellbeing and their health and safety, by providing for water for:

159
160
161

a.

town and community water supplies

b.

hydro-electricity generation

c.

agricultural and horticultural activities

d.

industrial and commercial activities

e.

tourism and recreation facilities

f.

any other activities.

Canterbury Regional Council resolution 25 August 2016.
Allocation Plan p 24 (online p 29).
Footnotes for this and the next objective state: "The order in which the items within the objectives
are stated does not imply an order of importance or priority. In any circumstance in which a
decision is made, the relative importance of competing or conflicting factors may need to be
considered for that decision".
All of these activities except hydroelectricity generation are defined in the Allocation Plan and so
should be underlined, but are not, in the online version. The underlining is in the original Allocation
Plan and principally denotes a defined term in that Plan.
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Objective 3

In allocating water, to recognise beneficial and adverse effects on the
environment and both the national and local costs and benefits
(environmental, social, cultural and economic).

Objective 4

To promote the achievement of a high level of technical efficiency in
the use of allocated water.

Objective 5

To provide for a practical and fair sharing of allocated water during
times of low water availability.

[ 135]

It is important to understand that the Allocation Plan is principally about

quantities of water, rather than about its quality.

While the important Objective 1

directly refers to the qualities of the Waitaki catchment it says little about them except in
the general terms of (a) to (d) of that objective. The most specific it is about water
quality issues is to adopt the periphyton ("weed") provisions of the (then operative)
Canterbury Natural Resources Regional Plan as to water quality when setting EFRs.

[136]

A potentially relevant - although still very general - implementing policy is:
Policy on a whole-catchment approach

Policy 1

By recognising the importance of connectedness between all parts of

Cross-ref:
Objective 1

the catchment from the mountains to the sea and between all parts of
freshwater systems of the Waitaki River and associated beds, banks,
margins, tributaries, islands, lakes, wetlands and aquifers.

[137]

Policies 3 and 4 then explain that access to water will be enabled by setting

environmental flow and level regimes. They state:

Policies on environmental flow and level regimes

[138]

Policy 3

By setting environmental flow and level regimes in the water bodies

Cross-ref:
Objectives
1 and 2

of the Waitaki catchment (other than those identified in Policy 2) that
enable access to water for the activities identified in Objective 2, to
the extent consistent with Objective 1.

Policy 4 lists the matters considered when setting environmental flow and level

regimes. These included:
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a.

mauri and healthy ecosystems of indigenous species, including mahinga kai
species;

d.

vegetation within and adjacent to the water body;

e.

habitats including those of invertebrates, birds and fish;

f.

fish passage, as appropriate, including controlling spread of non-indigenous
species into new areas;

g.

undesirable periphyton and sediment accumulation;

h.

effects on water quality;

i.

maintenance of groundwater flows; .

j.

naturally occurring dry river or stream beds;

k.

the potential for establishment of invading exotic vegetation;

p.

existing flow and level regimes, physical resources and activities;

q.

the amount and reliability of water that can be taken, used, dammed or diverted;
and

[139]

There was considerable discussion of Policies 3 and 4 but we consider they are

of minor relevance for the reasons that they were of much more relevance when the
EFR for the Hakataramea River was set and that there are more specific policies
relating to the grant of consents to take water. It is important to note that while water
quality was considered at least in a qualitative way, no water quality limits were set in
the Allocation Plan.

[140]

On 15 July 2015 policies "4.8A" and "4.88" were belatedly interpolated in the

WCWARP 163 to comply with the National Policy Statement on Freshwater 2014. Policy
4.88 stated:

4.88 [From NPS-FM 2014]
1.

When considering any application the consent authority must have regard to the
following matters:
(a)

the extent to which the change would adversely affect safeguarding the
lifesupporting capacity of fresh water and of any associated ecosystem and

(b)

the extent to which it is feasible and dependable that any adverse effect on
the lifesupporting capacity of fresh water and of any associated ecosystem
resulting from the change would be avoided.

163

The numbers of the policies made no sense in the WCWARP. They appear to have come from the
CLWRP. The policies were simply inserted at the beginning of the Allocation Plan without
explanation or regard to the architecture of the Plan.
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2.

This policy applies to:
(a)

any new activity and

(b)

any change in the character, intensity or scale of any established activitythat involves any taking, using, damming or diverting of fresh water or
draining of any wetland which is likely to result in any more than minor
adverse change in the natural variability of flows or level of any fresh water,
compared to that which immediately preceded the commencement of the
new activity or the change in the established activity (or in the case of a
change in an intermittent or seasonal activity, compared to that on the last
occasion on which the activity was carried out).

3.

This policy does not apply to any application for consent first lodged before the
National Policy Statement for Freshwater Management 2011 took effect on 1 July
2011.

While these changes were in the class directed by sections 55(2) and (2A) RMA to be
made "... without using the process in Schedule 1164" of the RMA the court was
concerned as to the process followed (and whether public notice was given 165 ).

[141]

In response the CRC lodged an affidavit from Mr P Constantine, its Principal

Planning Advisor. He described 166 the process adopted by the Council as follows:

In accordance with internal processes, Canterbury Regional Council approved the
inclusion of Policies A4 and 87 of the National Policy Statement for Freshwater
Management into all relevant regional plans on Friday 10 July 2015. There was no formal
resolution regarding this matter made by the Council.

The amended plans incorporating those policies were updated on the Council's website on
Monday 13 July 2015. A notice in a newspaper was not given; however, members of the
public were made aware of the change by the inclusion of text on the Council's website.

[142]

In response, Dr Somerville made cogent submissions 167 that the CRC needed to

have formally resolved to add the policies to the WCWARP and the CLWRP and that
publication on the Council's website simply by including the policies was inadequate. In
fact any such problems have been remedied since the hearing. Policies 4.8A and 4.88
were dropped from the WCWARP and new policies 1A and 1B (in identical terms)
substituted informally- but supported by a Council resolution -with the changes made

164
165
166
167

Section 55(2A)(a) RMA.
Section 55(2A)(b) RMA.
P Constantine affidavit 24 March 2016 paras 5 and 6 [Environment Court document 20].
R J Somerville submissions (12 April2016) para [28] [Environment Court document 23].
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by PC3 to the Allocation Plan " ... to comply with the NPS-FM [2014]" 168 when PC3
became operative 169 on 8 September 2016.

[143]

Policy 13 is important because it is relevant to any application for a water

permit. It states:

In considering whether to grant or refuse consent to take, divert, dam or use water
allocated to agricultural and horticultural activities, the consent authority will have regard to
the extent to which exercise of the consent could result in the water quality objectives in
the Natural Resources Regional Plan not being achieved.

[144]

The reference to the NRRP is to Objective WQL 1 (Water Quality Outcomes ... )

of that plan which is included in the Allocation Plan "by reference" 170 . As we have said
that gives various standards as to periphyton growth. We understand from Dr Gray's
evidence 171 that at least one of these is not met currently.
The application of other, more relevant and detailed, policies 172 must173 be

[145]

considered later. To save space we will not set them out here.

[146]

Policy 43 also relates to the EFR and is specific to the Hakataramea River. It

reads:
174

Policy for the Hakataramea catchment

Policy43

Cross-ref:
Objectives 1 and 2

By setting an environmental flow regime in the Hakataramea River that
(i)

recognises:
a.

the need to provide for healthy ecosystems of indigenous species, including
mahinga kai species;

b.

the importance of maintaining flows through the wetlands at the confluence
of the Hakataramea River with the Lower Waitaki River;

168
169

170
171
172

173
174

Allocation Plan p 30 (online).
Under clauses 19 and 20 of Schedule 1 to the RMA.
Certificate of the Special Board dated 30 September 2005.
D P Gray evidence-in-chief para [47] [Environment Court document 13].
Policies 7, 8, 9, 13, 14, 15-20, 21, 23-27 and 45 of the Allocation Plan.
Rule 15 of the Allocation Plan.
A footnote reads: "The Hakataramea River has a statutory acknowledgement in the Ngai Tahu
Claims Settlement Act 1988".
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c.

the need to sustain the availability of trout and salmon spawning habitat;

d.

the need to provide for passage of fish; and

e.

that the catchment is flow-sensitive with respect to afforestation;

and
(ii)

enables appropriate access to water for the activities identified in Objective 2, to the
extent consistent with Objective 1.

The rules of the Allocation Plan

[147]

We have already set out the relevant rules in part 1.2 of this decision.

Water quality under the Allocation Plan

[148]

Dr Somerville submitted 175 that "the [Allocation Plan] has carefully anticipated

and accepted the effects on ecological values of the river of allocations within the EFR
... ". We assume his argument is the same for water quality. He added 176 that it is not
for the Council or the court to call into question the integrity of the Plan.

[149]

We accept that when the Allocation Board confirmed the WCWARP's

provisions, the needs of all "competing interests" 177 were considered, and the rules
(including the EFR) were established as a result of its analysis. The Special Board
wrote 178 :

Angling and conservation interests sought higher minimum flows, especially in the salmon
spawning months (April-June) . . . There was evidence that the economic cost of the
proposed environmental flow regime for the Hakataramea River, particularly the
requirement for flow sharing at high flows, would be very high. Various alternative regimes
were suggested. On balance, the Board decided to amend the environmental flow
regime to better meet the specific needs of salmon spawning and water harvesting.
(Emphasis added)

[150]

There is, of course, more to the ecological values of the river than that,

especially as the habitat of indigenous fish and invertebrates.

175
176

177
178

R J Somerville submissions (21 June 2016) para 4.25 [Environment Court document 29].
R J Somerville submissions (21 June 2016) para 4.23 [Environment Court document 29].
We place this phrase in quotes because we doubt that Part 2 of the Act should be read as simply a
set of competing interests.
Waitaki Catchment Water Allocation Regional Plan, Annex 1, Decision and principal reasons for
adopting the Plan provisions, Sept 2005 at [151].

51
[151]

We also accept that regard was given to water quality in a qualitative (i.e. non-

measurable) way and that Rule 2 and Table 38 of the Allocation Plan was set to
provide "adequate protection" for the purposes of Objective 1 of the Allocation Plan
including safeguarding the life-supporting capacity of the river and its ecosystems.

[152]

However, we do not accept the Allocation Plan is still definitive on that point (if it

ever was) for a number of reasons.

First, the Allocation Plan is just that: a plan

allocating quantities of water. It does not deal with issues of water quality except in a
(very approximate) bottom line sense. We elaborate on this when considering (part 3.5
of this decision) the weight to be given to the Allocation Plan on water quality and
ecosystem issues.

Second, as a general point the Allocation Plan is now over ten

years old and is to be reviewed soon.

[153]

Third, there is some suggestion that the allocation issue was reconsidered in

2010 when Mr Sutton - a member of the Collective - and six other irrigators sought
tributary consents. The Regional Council's Commissioners held that 179:

While reservations about the effectiveness of the [WCWARP's] minimum flows [were]
expressed by Mr Hughes, we are satisfied that this issue was sufficiently explored in the
Allocation Board's inquiry, and indeed this hearing, and there is no need to further assess
the issue of flow requirements for in-stream habitat and fish passage particularly in respect
of the main-stem River.
(underlining added)

While the relevant issues were explored, in the end the Council's Commissioners made
no direct findings on the effectiveness of the WCWARP's EFRs because they did not
need to (being concerned with tributary takes). Nor did the Commissioners consider
the downstream effects on water quality of using the allocated water for irrigation.

[154]

Next, in relation to the Hakataramea there is the ongoing doubt as to how or

whether allocations from the tributaries were contemplated when considering the
lifesupporting capacity of the river. Further, water quality issues for the Hakataramea
are being dealt with as part of Plan Change 5 to the CLWRP.

179

Decision of the Hearing Commissioners, in the matter of seven applications (Mid River New
Applications Group), July 2010 at p 27.
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[155]

Finally and independently of all those points, we need to consider the

implications of the discretionary status of all water takes. That status strengthens doubt
about whether the Allocation Plan provides "adequate protection" of the ecological
values of the river.

The doubt arises from the fact that, despite the EFRs in the

Allocation Plan, all takes 180 (over a minimum threshold) from anywhere in the Waitaki
catchment are a discretionary activity.

One might have expected activities which

comply with an EFR to be permitted or controlled but in fact the Allocation Plan contains
no relevant permitted activities 181 . There is a list of prohibited activities but that is not
relevant to this proceeding. Instead, activities which comply under rule 15 with rule 2
(which sets out the EFR), rule 6 (the total annual allocation rule) and 7 (which imposes
obligations on the consent-holder for the Waitaki Dam and is not relevant here) are
discretionary. That discretionary activity status - of applications that comply with an
EFR - leaves us to infer that the Special Board did not have full confidence that the
EFRs will achieve the purpose of the special Act 182 under which the WCWARP was
prepared or of the RMA. (We discuss this in more detail in part 3.5 of this decision).

[156]

In effect the Special Board decided that all issues - including the accumulative

effects of existing allocations - needed to be taken into account when considering
whether to grant a new one. Dr Somerville did not make any submissions on why rule
15 makes any take a discretionary activity.

That is telling because some of the

appellant's witnesses were clearly confused or (quite properly) acting on specific advice
as to how the EFR works. For example Dr Donovan's standard response both in his
evidence and in cross-examination was to say that such effects on the environment as
might occur would be acceptable because they fall within the EFR and therefore what
the Allocation Plan finds acceptable. That is a kind of "baseline" argument like the
"permitted baseline" which the consent authority has a discretion to accept under
section 104(2) RMA. That approach is not consistent with the nature of a discretionary
activity. As the Environment Court explained in Rawlings v Timaru District Counci/183 :

... Although discretionary activity applications avoid the need to pass through the statutory
gateways contained in s104D RMA to which non-complying activities are subject, their
consideration is in accordance with the wide ranging criteria contained in s 104(1) RMA.
There is no anticipation either way as to whether a proposal for discretionary activity is

180
181
182
183

Other than those expressly allowed under section 14(2) RMA.
The only permitted activities in the Allocation Plan relate to very small takes (less than 1Om 3 Qill

fillY).
Resource Management (Waitaki Catchment) Amendment Act 2004 ("the Waitaki Act").
Rawlings v Timaru District Council (2013) 17 ELRNZ 190 (EC) at [44].
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likely to be appropriate or not. That view is consistent with the view of the High Court in
Stirling v Christchurch City Counci/.

[157]

184

Thus extending a baseline to activities for which consent may be refused (as

discretionary activities) is justified neither by any provision of the RMA nor by logic. At
most compliance with the EFR under the Allocation Plan indicates that the effects of a
proposal might be acceptable at first sight, depending on all the relevant circumstances.
However, it is open for any party to produce evidence that the accumulative effects of
all existing water permits to take are in fact causing deterioration (or improvement as
the case may be) in the environment. As it happens, further questions about the quality
of the environment are raised by the NPS-FM 2014 and by the CRPS. Dr Donovan's
evidence does not help us answer any of those, whether under the Allocation Plan or
the higher statutory documents.

3.2

The Canterbury Regional Policy Statement

[158]

The CRPS came into force on 15 January 2013.

Obviously it post-dates the

Allocation Plan (except the small area of changes made by PC3 to that plan). We note
that while the CRPS became operative before the NPS-FM 2014, it was prepared after,
and obviously gives effect to the NPS-FM 2011 which was in very similar terms to the
NPS-FM 2014.

Freshwater (Chapter 7)

[159]

One of the issues in Chapter 7 (Freshwater) of the CRPS is stated 185 to be that:

The quality or quantity of water; and the natural character, life supporting capacity to
support ecosystem processes, and indigenous species including their ecosystems of fresh
water bodies can be affected:
(1)

directly, through taking, damming or diverting water, discharging contaminants into
water or by land uses which drain or modify water bodies or their margins;
and

(2)

indirectly, as a result of the development or intensification of land uses and the
associated discharge or run-off of contaminants;

and not all effects, particularly cumulative effects, are fully understood and easily
managed.

184
185

Stirling v Christchurch City Council (2011) 16 ELRNZ 798 (HC) at [51] and [52].

Issue 7.1.2 [CRPS p 67].
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[160]

The CRPS records 186 that in recent years an increasing number of freshwater

bodies have experienced deteriorating water quality and flows.

Specific causes are

identified as including 187 :

(1)

Higher concentrations of nutrients, toxins and pathogenic microorganisms in
surface water and groundwater, and more sediment entering surface water
bodies, often corresponding with changes or intensification of land uses in
catchments, for example urban development or changes in rural production. In
some circumstances non-human sources of contamination such as bird colonies
have also contributed to higher concentrations.

(2)

Increased abstraction of groundwater, which is affecting the duration and
frequency of low flows particularly in lowland spring fed streams, which has been
observed both in catchments with increased irrigation and in catchments with
increased rural-residential development.

In some catchments there has been

increased irrigation or increased rural residential development.

In some

catchments there has been increased rural residential development. Increased
abstraction of groundwater may affect the duration and frequency of low flows.
(3)

Increased abstraction from surface water, which is prolonging periods of low flow,
and increasing the frequency, duration and length of drying reaches in the larger
foothill streams and rivers.

We infer that dairy-farming and other more intensive cattle-farming as a result of
intensification after irrigation is one of the 'changes in rural production' referred to.

[161]

The explanation also says 188 :

In many cases, the changes result from the cumulative effects of many small-scale
activities, and it is these cumulative effects which are often the hardest to manage. The
scale of individual activities is often too small to argue that the effects of that one activity
will be more than minor, and the changes are often gradual, making it hard to pinpoint
exactly when the cumulative effects start.

[162]

Chapter 7 contains objectives and policies relevant to Infinity's proposal. Two

are particularly relevant. Objective 7.2.1 189 aspires to the sustainable management of
freshwater to enable people and communities to provide for their economic and social
wellbeing, providing that:
186
187
188
189

Explanation of issue 7.1.2 [CRPS p 67].
Explanation of issue 7.1.2 [CRPS pp 67-68].
Explanation of issue 7.1.2 [CRPS p 68].
Objective 7.2.1 [CRPS p 71].
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(a)

the life-supporting capacity, ecosystem processes, and indigenous species and
their associated freshwater ecosystems and mauri of the fresh water is safeguarded;

(b)

the natural character values of ... rivers and their margins are protected from
inappropriate ... use ... ; and

(c)

any actual or reasonably foreseeable requirements for community and stockwater
supplies and customary uses, are provided for.

[163]

As the court wrote in P & E Limited v Canterbury Regional Counci/190 "Those

provisos to the objective are important 'bottom lines' to use the phrase given new life by
the majority decision of the Supreme Court in King Sa/mon191 ." The importance of the
first proviso is emphasised by its virtual repetition as an objective in itself: Objective
7.2.3 seeks to maintain 192 or improve the overall quality of freshwater and to
"safeguard" indigenous species and their associated ecosystems.

[164]

The most relevant implementing policy is 193 :

Policy 7.3.3- Enhancing fresh water environments and biodiversity
To promote, and where appropriate require the protection, restoration and improvement of
lakes, rivers ,wetlands and their riparian zones and associated Ngai Tahu values, and to:
(1)

identify and protect ... significant habitats, ... wetlands, lakes and lagoons/hapua,
and other outstanding water bodies; and

(2)

require the maintenance and promote the enhancement of indigenous biodiversity,
inland basin ecosystems and riparian zones;

This policy links to the more detailed provisions of Chapter 9 (Ecosystems and
indigenous biodiversity) and we describe those shortly.

[165]

The first part of the water quantity Policy 7 .3.4 is (relevantly) 194 :

(1)

to manage the abstraction of surface water and groundwater by establishing
environmental flow regimes and water allocation regimes which:
(a)

manage the hydrological connections of surface water, groundwater and the
coastal environment;

P & E Limited v Canterbury Regional Council [2016] NZEnvC 252 at [108].
King Salmon above n 26 at [132].
Objective 7.2.3 [CRPS p 72].
Policy 7.3.3 [CRPS p 75].
Policy 7.3.4 [CRPS p 76].
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(c)

protect the flows, freshes and flow variability required to safeguard the lifesupporting capacity, mauri, ecosystem processes and indigenous species
including their associated ecosystems and protect the natural character
values of fresh water bodies in the catchment, ...

(d)

provide for any existing or reasonably foreseeable needs of surface water or
groundwater for individual, marae or community drinking water or stockwater
supplies;

(f)

support any flow requirements needed to maintain water quality in the
catchment;

and, having satisfied the requirements in (a) to (f), provide for:

(g)

recreational values (including the patterns and timing of flow variability
desired by recreational users) and amenity values; and

(h)

any actual or reasonably foreseeable demand for abstraction (for uses other
than those listed in (d) above), ...

This policy reinforces the bottom-line approach of Objectives 7.2.1 and 7.2.3 by
requiring that (a) to (f) are to be satisfied before allocating water. The primary question
for us to resolve under this policy is "will the proposal protect the flows required to
safeguard the indigenous fish and the related ecosystem?"

[166]

The second part of Policy 7.3.4 is to avoid and phase out over-allocation of

water which exceeds an EFR for a water body.

[167]

Other policies seek to establish and maintain water quality standards 195 and to

allocate and use water efficiently 196 .

Chapter 9 Ecosystems and indigenous biodiversity

[168]

More detailed provisions in Chapter 9 (Ecosystem and indigenous biodiversity)

of the CRPS elaborate on Chapter 7's Objective 7.2.3. Of the three objectives two are
particularly relevant 197 .

195

196
197

Policy 7.3.6 [CRPS p 79].
Policy 7.3.8 [CRPS p 81].
The third - Objective 9.2.2 - is to restore or enhance ecosystems and indigenous biodiversity. It is
of minimal relevance in this proceeding.
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[169]

Objective 9.2.1 is to halt the decline of Canterbury's ecosystems and indigenous

biodiversity 198 . This is potentially relevant because longfin eel - which are present in
the Hakataramea River - are at risk because of predicted declines in population by
10% to 70% (the range of values is because the species is so poorly understood). The
second relevant objective 199 in Chapter 9 is to identify significant habitats of indigenous
fauna and to protect their values and ecosystem functions. The relevant Policy 9.3.1
(protecting significant natural areas) 200 and Appendix 3 set out the criteria 201 for
determining significant habitat. The methods suggese 02 that an analysis of the criteria
for determining significance needs to be carried out in the CLWRP. That has not yet
occurred.
The next potentially relevant implementing policy is 203 :

[170]

Policy 9.3.2 - Priorities for protection
To recognise the following national priorities for protection:

(4)

Habitats of threatened and at risk indigenous species.

"Threatened" species is explained 204 as meaning "A species facing a very high risk of
extinction in the wild and includes nationally critical, nationally endangered, and
naturally vulnerable species as identified in the [NZ] Threat Classification Systems
Lists".

[171]

The question raised by Objective 9.2.1 of the CRPS is "has the decline in the

habitats and numbers of the "at risk" species - Longfin eels and lowland longjaw
galaxiid - halted?"

3.3

The National Policy Statement on Freshwater Management 2014

[172]

The NPS-FM 2014 came into effect on 1 August 2014. It replaced the National

Policy Statement on Freshwater Management 2011 ("NPS-FM 2011 "). There are few
differences between the two documents. On water quality the NPS-FM 2014 contains
two objectives (Objectives A 1 and A2). Objective A 1 is of little relevance because it
198
199

200
201
202
203
204

Objective 9.2.1 [CRPS p 105].
Objective 9.2.3 [CRPS p 106].
Policy 9.3.1 [CRPS p 107].
Appendix 3 Criteria for determining ... significant habitat ... [CRPS p 234].
Methods for Policy 9.3.1 [CRPS Statement p 107].
Policy 9.3.2 [CRPS p 108].
Glossary and Definitions [CRPS p 199].
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relates to the use and development of land, and to discharges of contaminants, rather
than water abstractions. Objective A2 is relevant to water abstractions as it requires
that the overall quality of freshwater within a region is maintained while 205 :

(a)

protecting the significant values of outstanding freshwater bodies;

(b)

protecting the significant values of wetlands; and

(c)

improving the quality of freshwater in water bodies that have been
degraded by human activities to the point of being over-allocated.

[173]

Four objectives and seven policies relate to water quantity.

The objectives

arezo6:

(a)

Objective 81: to safeguard the life-supporting capacity, ecosystem processes and
indigenous species including their associated ecosystems of fresh water, in
sustainably managing the taking, using, damning or diverting of fresh water.

(b)

Objective 82: to avoid any further over-allocation of fresh water and phase out
existing over-allocation.

(c)

Objective 83: to improve and maximise the efficient allocation and efficient use of
water.

(d)

Objective 84: to protect significant values of wetlands and of outstanding
freshwater bodies.

[174]

Policies 81 to 84, and 86 are directed at regional councils making or changing

regional plans 207 and are not relevant to Infinity's application. Two policies are relevant:
policies 85 and 87.

Over-allocation of water

[175]

Policy 85 requires that no decision (on a resource consent) "will likely result in

future over-allocation".

Over-allocation is defined 208 in the NPS-FM 2014 as being

where the resource:

a)

has been allocated to users beyond a limit; or

b)

is being used to a point where a freshwater objective is no longer being met.

This applies to both water quantity and quality.

205
206

207
208

NPS Freshwater 2014 p 9.
NPS Freshwater 2014 p 11.
Through the process prescribed in Schedule 1 to the RMA.
NPS Freshwater 2014 p 8.
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The NPS-FM 2014 does not set any limits, but leaves that to regional councils in their
regional plans. The important point is that quantitative allocations or takes have effects
on water quality and so limits may need to be set on the former to assist manage the
latter.

Adverse effects

[176]

Policy 87 is a transitional measure which directs 209 regional councils to include a

policy in their regional plans. That policy then applies until any changes to give effect to
Policies 81, 82 and 86 have become operative. The policy, which is to be included
"without formality" 210 , is:

When considering any application the consent authority must have regard to the following
matters:

a.

The extent to which the change would adversely affect safeguarding the lifesupporting capacity of fresh water and of any associated ecosystem and

b.

The extent to which it is feasible and dependable that any adverse effect on the lifesupporting capacity of fresh water and of any associated ecosystem resulting from
the change would be avoided.

We have already described the slightly tortuous process by which Policies 1A and 18 of
the Allocation Plan were introduced to give effect to this national policy.

[177]

Policy 87 applies to any new activity relating to water under section 14(2) RMA

(that is the taking, damming, diverting or instream use of freshwater). Policy 87(1)(a)
then requires the consent authority to have regard to whether and how much the
change which would be made to the water resource would adversely affect the lifesupporting capacity of freshwater and its associated ecosystems.

[178]

The wording of Policy 87(1)(b) of the NPS Freshwater is more difficult to

understand.

It requires the consent authority to consider whether it is "feasible and

dependable" that any adverse effect on the freshwater ecosystem can be "avoided".
The adjective "feasible" means "capable of being done, carried out, or dealt with
successfully in any way; possible, practicable" 211 and the adverb "feasibly" will have a
corresponding meaning. "Dependably" is a synonym for "reliably". Further, if the policy

209
210
211

NPS Freshwater 2014.
Section 39(2)(a) RMA.
The Shorter Oxford English Dictionary Clarendon Press, Third Edition, 1985 reprint p 733.
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had said " ... remedied or mitigated" it would be easier to apply. The obvious answer to
the question whether an effect can be avoided feasibly and dependably is to avoid the
cause of the effect (that is the activity) altogether.

[179]

The relationship between parts (a) and (b) of Policy 87 of the NPS-FM 2014 is

also not easy to comprehend. It appears that if a potential adverse effect can "feasibly
and dependably" be avoided under (b), then there would be no need to consider (a). At
least, it appears preferable to consider these two components of Policy 7 in the reverse
order.

[180]

The issues for us to consider under Policy 7 of the NPS-FM 2014 are therefore:

if there is a possibility of an adverse effect, is it "feasible and dependable"

(1)

that the adverse effect would be avoided?
(2)

to what extent would granting Infinity's application adversely affect the
ecosystems of the Hakataramea River?

3.4

The Canterbury Land and Water Regional Plan

[181]

All the relevant parts of the CLWRP came into force on 1 September 2015. The

CLWRP is complementary to the Allocation Plan on water quality because it deals with
water quality issues (amongst others) on which the Allocation Plan is largely silent
except in the general way we have described.
expressly2

12

On the other hand, the CLWRP

gives way to the Waitaki catchment's specific Allocation Plan on water

quantity.

[182]

The CLWRP is divided into 16 chapters called "Sections". Section 15 relates

specifically to the Waitaki catchment but as we shall see does not help much if at all.
Section 2 explains that the plan implements the NPS-FM 2014 as follows 213 :
2.4

Freshwater Objectives

The objectives in Section 3 and Policies 4.1 - 4.6 in this Plan form the 'freshwater
objectives' for Canterbury Region, as described by the Freshwater NPS.

The objectives in the Plan provide the narrative outcomes sought to be achieved for, or
from, freshwater across the whole of the Canterbury region.

212
213

Section 2.8 WCWARP [CLWRP p 33].
CLWRP p 30.
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The specific freshwater outcomes (numeric and descriptive) to achieve the Plan's
objectives are set out in Table 1 to Policy 4.1. Where they have been collaboratively
determined at a catchment scale the specific freshwater outcomes (numeric and
descriptive) are included in a sub-region section.

The "Freshwater NPS" referred to is, as a matter of law, the NPS-FM (2014), although
the CLWRP was largely prepared under the NPS-FM 2011.

[183]

Limits, as required by the NPS-FM 2014, are included in the rules to the

CLWRP. It explains214 that:

2.5

Limits

The Plan's limits either:
1)

Set out the maximum amount of a resource that can be allocated to those using the
resource within a catchment; or

2)

Control activities by:
(a)

permitting activities that the Council has determined can cumulatively occur
while still ensuring that the objectives and the in-stream fresh water
outcomes sought by the Plan will be achieved;

(b)

prohibiting activities that the Council has determined will not enable the
objectives and the in-stream fresh water outcomes sought by the Plan to be
achieved;

(c)

requiring resource consents for activities where the Council has determined
that a case-by-case assessment is required to assess whether the
objectives and the in-stream fresh water outcomes sought by the Plan will
be achieved.

[184]

The concept of "over-allocation" is explained in the CLWRP as follows 215 :

2.6

Over-allocation

Over-allocation is determined for the purpose of this Plan where a resource:
1.

has been allocated to users beyond a limit set by a rule in this Plan; or

2.

is being used to a point where an in-stream fresh water outcome described in a

3.

where the Objectives in Section 3 or Policies 4.1 - 4.6 are not being met.

sub-region section; or

[185]

Because the allocation of water from the Hakataramea River as part of the

Waitaki is managed under the Allocation Plan, the first - volumetric - part of the
definition of over-allocation does not apply. Nor does the second because there are no
214
215

Section 2.5 [CLWRP p 31].
Para 2.6 [CLWRP p 29].
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in-stream outcomes in the relevant (Section 15 of the Plan) sub-region section of the
CLWRP. The third aspect of over-allocation may apply and so we consider the relevant
outcomes and objectives shortly.

[186]

Paragraph 2.6 of the CLWRP includes the sentence:
In the case of nutrients an assessment of whether the regional in-stream outcomes in the
Objectives in Section 3 and Policies 4.1 - 4.6 are being met is shown in the Planning
Maps.

The Hakataramea River is shown as "at risk" in the CLWRP 216 (which makes land use
intensification with irrigation distinctly problematic we would have thought).

[187]

In part 2 of this decision we found that in fact a number of the outcomes in the

CLWRP are not being met at present, and the water quality is likely to deteriorate in the
future regardless of the application we are considering.

Section 3: Objectives
[188]

Section 3 of the CLWRP contains a number of general objectives 217 which, to

some extent, particularise section 5 of the RMA and other provisions in Part 2 of the
Act.

[189]

The short introduction to Section 3 states 218 :

The Objectives of this Plan must be read in their entirety and considered together. In any
particular case some Objectives may be more relevant than others, but in general no
single Objective has more importance than any other.

[190]

The objectives then include 219 :

3.2

Water management applies the ethic of ki uta ki tai - from the mountains to the sea
- and land and water are managed as integrated natural resources recognising the
connectivity between surface water and groundwater, and between fresh water,
land and the coast.

216
217
218
219

CLWRP p65.
Section 3 [CLWRP p 51].
CLWRP p 51.
CLWRP pp 51-52.
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3.5

Land uses continue to develop and change in response to socio-economic and
community demand.

3.7

Fresh water is managed prudently as a shared resource with many in-stream and
out-of-stream values.

3.8

The quality and quantity of water in fresh water bodies and their catchments is
managed to safeguard the life-supporting capacity of ecosystems and ecosystem
processes, including ensuring sufficient flow and quality of water to support the
habitat and feeding, breeding, migratory and other behavioural requirements
indigenous species, nesting birds and, where appropriate, trout and salmon.

3.10

Water is available for sustainable abstraction or use to support social and economic
activities and social and economic benefits are maximised by the efficient storage,
distribution and use of the water made available within the allocation limits or
management regimes which are set in this Plan.

3.12

When setting and managing within limits, regard is had to community outcomes for
water quality and quantity.

[191]

It appears to us that ranking those Objectives (and all the others) equally fails to

give effect to the CRPS which would, at first sight, appear to require that for example
Objective 3.8 be achieved before Objective 3.10 is implemented.

We received no

argument on that so take it no further.

[192]

Of more concern is the lack of reference to over-allocation of water resources.

Despite the discussion and definitions in Section 2 of the CLWRP it is difficult if not
impossible to know from the objectives what the CLWRP intends to do in respect of
existing and future over-allocation apart from Objective 3.12. As we shall see, this is a
potentially worrying omission given the rules of the CLWRP.

Section 4: "Policies"

[193]

Certain more focused "strategic policies" in Section 4 of the CLWRP -

specifically Policies 4.1 to 4.6 - are also identified 220

-

confusingly - as freshwater

objectives in this regional plan. As objectives they rather more helpfully particularise
aspects of Part 2 of the Act.

220

Section 2.4 [CLWRP p 30].

64
[194]

Most of the policies of the CLWRP are in its Section 4 which commences by

explaining 221 :

Where the Plan contains Policies in Section 4 and in the relevant sub-region Section on
the same subject matter, the more specific sub-region Policy will take precedence, except
in relation to Policies 4.2 to 4.9. Policy 4.1 will also take precedence unless catchment
specific outcomes are specified in the sub-region Section .

[195]

We discuss the relevant "strategic policies" - which are actually objectives as

we have just seen - in turn. The first is 222 :

4.1

Lakes, rivers, wetlands and aquifers will meet the fresh water outcomes set in
Sections 6 to 15 within the specified timeframes . If outcomes have not been
established for a catchment, then each type of lake, river or aquifer should meet the
outcomes set out in Table 1 by 2030.

[196]

223

The freshwater outcomes or objectives for rivers in the region as referred to in

Strategic Policy 4.1 are stated in Table 1a "Freshwater Outcomes for Canterbury
Rivers" as follows 224 :
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Section 4 [CLWRP p 54] .
Section 4 [CLWRP pp 54-55].
In fact there is no Table 1 as such: instead there is a 'Table 1a" relating to rivers and a "Table 1b"
referring to lakes. Only the former is relevant in this case .
CLWRP p 57.
The key marked with an asterisk shows: QMCI = quantitative macroinvertebrate community index;
SFRG = Suitability for Recreation Grade from Microbiological Water Quality Guidelines for Marine
and Freshwater Recreational Areas, Ministry for the Environment, June 2003.
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[197]

The desired outcomes for the Hakataramea River- which qualifies as a "hill-fed

lower" management unit - are in bold in that table. We have already described Dr
Gray's uncontested evidence that some of those outcomes -

except for the

cyanobacteria indicator which is not being breached, and that for temperature which is
on the cusp - are already not being met and are still deteriorating. We accept that
under Policy 4.1 these outcomes do not need to be met until 2030. However, it is
difficult to see how they can be achieved in the Hakataramea when some of the limits
have already been breached and the trend is getting worse.

[198]

The second relevant strategic Policy (4.2) suffers from an excess of confusing

"ands". Putting some structure into the policy its effect is that:

(a)

the management of lakes, rivers, wetlands and aquifers will take account
of the fresh water outcomes, water quantity limits;

(b)

the individual and cumulative effects of land uses, discharges and
abstractions will meet the water quality limits set in Sections 6 to 15 or
Schedule 8; and

(c)

the individual and cumulative effects of abstractions will meet the water
quantity limits in Sections 6 to 15.

The water quality limits have not yet been set, so Policy 4.2(b) does not apply.

[199]

The third strategic policy is (relevantly):
4.3

Surface water bodies are managed so that:
(a)

toxin producing cyanobacteria do not render rivers or lakes unsuitable for
recreation or human and animal drinking-water;

(b)

fish are not rendered unsuitable for human consumption by contaminants;

(e)

the passage for migratory fish species is maintained unless restrictions are
required to protect populations of native fish;

(f)

reaches of rivers are not induced to run dry, thereby maintaining the natural
continuity of river flow from source to sea,

(g)

variability of flow, including floods and freshes, is maintained to avoid
prolonged "flat-lining" of rivers; to facilitate fish passage; and to mobilise bed
material; and
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[200]

We have already outlined, when describing the receiving environment, how

some of these objectives are not being met at present.

[201]

The next relevant objective is Strategic Policy 4.7. It states:

4.7

Resource consents for new or existing activities will not be granted if the granting
would cause a water quality or quantity limit ... set in Schedule 8 to be breached.
Replacement consents, or new consents for existing activities may be granted to:
(a)

allow the continuation of existing activities at the same or lesser rate or
scale, provided the consent contains conditions that contribute to the
phasing out of the over allocation (water quality and/or water quantity) within
a specified timeframe; or

{b)

exceed the allocation limit {water quality and/or water quantity) to a minor
extent and in the short-term if that exceedance is part of a proposal to phase
out the over-allocation within a specified timeframe included in Sections 6 to
15 of this Plan.
{Underlining added).

[202]

Infinity did not argue the exceptions applied.

The question under this policy

would be "Would granting the Infinity application cause a water quality limit in Schedule
8 to be breached?"

However, we read no evidence about this so assume it is

irrelevant.

[203]

An extra two policies were added to the (then proposal) CLWRP on 15 July

2015 to give effect to the NPS-FM 2014. They read (relevantlyf26 :

4.88 [From NPS-FM 2014]
1.

When considering any application the consent authority must have regard to the
following matters:
{a)

the extent to which the change would adversely affect safeguarding the

{b)

the extent to which it is feasible and dependable that any adverse effect on

lifesupporting capacity of fresh water and of any associated ecosystem and
the lifesupporting capacity of fresh water and of any associated ecosystem
resulting from the change would be avoided.
2.

This policy applies to:
{a)

any new activity and

{b)

any change in the character, intensity or scale of any established activitythat involves any taking, using, damming or diverting of fresh water or
draining of any wetland which is likely to result in any more than minor
adverse change in the natural variability of flows or level of any fresh water,

226

Section 4 [CLWRP p 56].
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compared to that which immediately preceded the commencement of the
new activity or the change in the established activity (or in the case of a
change in an intermittent or seasonal activity, compared to that on the last
occasion on which the activity was carried out).
3.

This policy does not apply to any application for consent first lodged before the
National Policy Statement for Freshwater Management 2011 took effect on 1 July
2011.

As we have seen, identical policies have been included in the Allocation Plan and the
questions raised by these policies have been framed there and will be answered in our
Evaluation (part 5 of these Reasons).

Section 5: Rules
[204]

Section 5 of the CLWRP contains the regional rules. The relevant rule 227 states

that provided certain conditions as to farm management plans are met, any farming use
that does not result in the discharge of more than 20kg/N/ha/year at the root zone is a
permitted activity.

That rule appears to apply regardless of the state of any

downstream wetland, lake or river. Further, it is apparently averaged over the whole
farm and then the increased total load is allowed to be emitted over much smaller (often
irrigated) areas.

Bearing in mind that the rule's limits are set because of the land's

(theoretical) ability to take up the Nitrogen, the logic of allowing this concentration is not
obvious.

[205]

The effect of the rules appears to be that even if a catchment does not meet the

quality standards in Table 1a (as referred to in Objective 4.1) of the CLWRP, increased
intensity of farming activity and consequent emissions can occur as of right. A method
for avoiding, remedying or mitigating the downstream effects of increased land use
appears to be absent from the CLWRP. In particular it is difficult to see how the Table
1a ouicomes for 2030 will be achieved when the CRC has been permitting activities
which will have the opposite effect. To that extent the CLWRP is both incomplete and
appears not to give effect to either the CRPS or the NPS-FM 2014.
determine

228

We cannot

the latter point in this proceeding. However, the apparent incompleteness

of the CLWRP is a matter we should consider when determining the weight to be given
to the higher documents in the statutory hierarchy.
227
228

Rule 5.53 [CLWRP p 92].
But if, as appears may be the case, there is a problem in the CLWRP, then some clear thinking by
the Council is needed soon if the water quality in some of Canterbury's rivers is not to deteriorate
even further (noting that, regardless of the CLWRP, some deterioration will occur anyway, since all
the effects of the last 15 years are unlikely to be showing up yet).
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Sections 6 to15
[206]

Sections 6 to 15 of the CLWRP contain the sub-regional provisions by grouping

adjacent catchments together. Section 15 relates to the Waitaki catchment and a few
smaller South Canterbury catchments. Most of the specific provisions in fact relate to
the latter and not to the Waitaki catchment, so we consider Section 15 no further.

[207]

In summary, the issues that arise under the CLWRP are:

(1)

since there are no freshwater outcomes relating to water quality in Section
15 (Waitaki) of the CLWRP, will granting Infinity's application assist the
Hakataramea River meet the outcomes 229 in Table 1a of the CLWRP by
2030?

(2)

will the outcomes in Policy 4.3 be achieved?

(3)

should the Infinity application be granted since there is already over-

(4)

allocation230 of Hakataramea River water in relation to quality?
would the Infinity application adversely affece 31 safeguarding

(5)

ecosystem of the Hakataramea River?
is it feasible and dependable232 that adverse effects would be avoided?

the

Plan Change 5
[208]

PC5 to the CLWRP is marginally relevant to this proceeding in reinforcing that a

'whole of catchment' approach to assessing effects should be used, and we have
regard to it when considering that issue later.

3.5

The weight to be given to the statutory instruments

The Allocation Plan
[209]

Dr Somerville submitted for Infinity that the Allocation Plan (or at least the

WCWARP) is complete and unambiguous. Ms Steven QC, counsel for the Collective
submitted 233 the opposite: "there are ... deficiencies or gaps in the WCWARP in the
sense that it does not yet fully give effect to the NPS, particularly on water allocation
229
230
231
232
233

Policy 4.1 CLWRP.
Policy 4.3 CLWRP.
Policy 4.8B(1)(a) CLWRP.
Policy 4.8B(1)(b) CLWRP.
P Steven submissions (15 April2016) para 67 [Environment Court document 24].
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issues" and therefore Part 2 should be looked at. We hold that submission is partly
misconceived. Even if we agree that the Allocation Plan (except for that part introduced
by PC3) does not yet give effect to the NPS-FM 2014, that would not require the court
to resort234 to Part 2, but merely to give more weight under section 104(1)(b) to the
provision of the intermediate documents in the statutory hierarchy in particular the NPSFM 2014, the RPS and the CLWRP.

[21 0]

In relation to the weight to be given to the Allocation Plan, two questions arise.

The first is "whether the Allocation Plan gives effect to the NPS-FM 2014?" The second
is "whether it is incomplete or ambiguous in any way that requires recourse to higher
documents in the statutory hierarchy?"

[211]

As to the first question, Dr Somerville submitted that, when the Regional Council

prepared PC3, it had an opportunity to examine and address any perceived deficiencies
in the allocation rules. Opposing parties submitted that the WCWARP has not given
effect to key parts of the NPS-FM 2014 in particular Objective 82, which calls for the
avoidance of any further over-allocation of freshwater and the phasing out of existing
over-allocation. Strictly speaking that is correct because PC3 was notified in 2014, a
month before the NPS-FM 2014 was gazetted. Thus PC3 cannot be considered as
having given effect to a later instrument. However, Dr Somerville submitted the NPSFM 2011 was operative at the time PC3 was notified and was expressly given effect
to 235 . Its Objective 82 is identical with Objective 82 in the NPS-FM 2014. He wrote that
the Regional Council must have considered giving effect to the NPSWFM 2011 in PC3.
We now consider that argument.

[212]

When PC3 was notified, the section 42A Report explained its three main

components as follows:

•

security of supply for holders of 'Existing Consents' - the Plan Change addresses
uncertainty in the Plan about security of supply for water takes that existed before
the Plan was made operative in 2006;

•

the Plan Change reserves water for mahinga kai enhancement; and

•

the Plan Change provides greater certainty for the replacement of hydroelectricity
generation consents.

234
235

Under the "subject to Part 2" phrase in section 104(1) RMA.
R J Somerville submissions (3 May 2016) paras 5.35 and 7.35 [Environment Court document 26]
referring to the section 32 Report on PC3: section 5.1 (p 28).
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Several minor amendments were also made in review of the Plan undertaken by
Environment Canterbury in December 2012.

[213]

The result of PC3 (relevant to Infinity's application) was:

(1)

to change the volumetric flows above Black Point from 150 million cumecs
per annum to 200 million cumecs per annum; and

(2)

to stipulate that non-consumptive diversions are not be counted against
the A-band inventory of abstractions.

It is clear from the Commissioners' Report236 on PC3 that the NPS-FM 2014 was

[214]

fully considered. However, that does not mean that the whole of the WCWARP was
reviewed by the CRC. When notified PC3 was obviously seen as a low-level change
since no objectives and policies were changed.

The Commissioners perceived 237

(correctly in our view) the WCWARP and PC3 as relating to water allocation and thus
"the objectives and policies of most relevance to the plan change are those specifically
relating to water quantity, integrated management and the national objectives
framework" [underlining added].

[215]

The submissions for the CRC acknowledged238 :

While Plan Change 3 must be assumed to give effect to all relevant higher order
documents, it does not then follow that the Allocation Plan as a whole gives effect to those
higher order documents (namely the NPSFM and RPS which were developed after the
Allocation Plan) insofar that parts of the Allocation Plan remain to be reviewed in light of
the NPSFM and RPS.

Further, as its planner Ms Todd informed us, the question of over-allocation by not
counting takes from tributaries (despite their hydraulic connection to the main stems of
rivers within the Waitaki catchment) was deferred as explained in the section 32 report
on PC3.

[216]

As to the second question - "whether the Allocation Plan is incomplete or

ambiguous?" - we hold it is both.

236
237
238

It is incomplete in respect to the efficient use of

Canterbury Regional Council Report and Recommendations 3 June 2016 paras [125]-[129].
Canterbury Regional Council Report and Recommendations 3 June 2016 para [126].
L F de Latour submissions (3 February 2017) para 8 [Environment Court document 39].
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resources because it deals only with technical efficiency not (fully) with allocative
efficiency (which is left to discretionary consents) and it ignores dynamic efficiency239 .

[217]

Second, it is fundamentally incomplete or ambiguous in respect of water quality

because it was never focused on that issue.

The purpose of the Resource

Management (Waitaki Catchment) Amendment Act 2004 was stated to be (relevantly):

Purpose
The purpose of this Act is to require the allocation of water in the Waitaki catchment on a
basis consistent with the purpose and principles of the principal Act and, to this end -

(a)

to establish the Waitaki Catchment Water Allocation Board; and

(b)

to require the Board to develop and approve a regional plan for water allocation
that is(i)

to have effect as if it were a regional plan developed and approved under
the principal Act by the Canterbury Regional Council; and

(ii)
(c)

to provide expressly for certain matters; and

to defer the hearing of certain applications for resource consents relating to the
Waitaki catchment until the regional plan for the allocation of water is operative.

[218]

In essence the Special Board was directed to set out the objectives and policies

for allocating volumes of water, that is quantity rather than quality. This is shown by the
description of the function 240 of the Special Board to develop and approve a regional
plan for the allocation of water providing for the matters in section 13 of the Resource
Management (Waitaki Catchment) Amendment Act 2004 being:

(a)

water that is or may be taken from, or used in, the Waitaki catchment in accordance with
section 14(3)(b) and (e) of the principal Act; and

(b)

water to sustain the intrinsic values and amenity values that the Board identifies and
determines should be sustained in the Waitaki River and associated beds, banks, margins,
tributaries, islands, lakes, wetlands, and aquifers; and

(c)

the allocation of water to activities, as appropriate; and

(d)

the management of allocated water, including methods that provide for dealing with periods
of time or seasons when the level or flow of water is low.

The maintenance and enhancement of the quality of water in the catchment - one of
the normal functions 241 of a regional council -is only indirectly included in that function.

See the definition of "efficient allocation" in the NPS-FM 2014.
Section 6 Waitaki Act.
Section 30(1 )(g)(ii) RMA.
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[219]

While quality issues are referred to in the Allocation Plan, the Plan says little on

this subject (other than on weed control) except that water quality should be taken into
account when setting EFRs 242 or when granting resource consents 243 • It is ambiguous
(in the context of the Hakataramea) about the relationship of water takes from the
tributaries of that river, to the flows and ecosystem of the main stem. We do not wish to
be seen as unduly critical of the Special Board in making these observations: it was
limited by its functions and purposes.

Despite that the WCWARP is a remarkable

document given the size of the catchment and the multiplicity of issues on which the
Special Board settled objectives, policies and rules in a very short time. However, there
are ambiguities (particularly in relation to the tributaries of the Hakataramea River) and
it is incomplete.

These difficulties have to be resolved or filled in respectively by

recourse to higher order documents in the statutory hierarchy.

The CRPS

[220]

The CRPS became operative on 15 January 2013, well after most of the

Allocation Plan came into force (2006).

The Council, and parties supporting it,

submitted that considerable weight should be given to its objectives and policies. Dr
Somerville disagreed: he submitted that PC3 gave the CRC the opportunity to amend
the WCWARP further and it did not take it, thus the court should infer that the CRC
considers the Allocation Plan gives effect to 244 the CRPS.

Quite apart from the

Council's point (which has considerable force) we consider that is the wrong way of
reading the relationship between the documents in any event. The Allocation Plan is
basically designed to allocate quantities of water from the Waitaki River and its
tributaries.

Beyond setting rough minimum flows as some sort of bottom-line as to

water quality and ecosystem values it leaves more precise bottom-lines to the other
regional plans such as the CRPS and (now) the CLWRP.

[221]

For example PC3 does not attempt to give effect to the CRPS's bottom-lines for

example in relation to safeguarding riverine ecosystems or the RPS objective 245 as to
identifying and protecting Significant Natural Areas.

242
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Policy 4(h) Allocation Plan.
Policy 13 Allocation Plan.
As required by section 67(3)(c) RMA.
Objective 9.2.3 [CRPS p 106].
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[222]

Finally we observe in relation to the issue of over-allocation that the CRPS is

itself incomplete since it has not yet been amended to give effect to the NPS-FM 2014.

The NPS-FM 2014

[223]

Similar considerations apply in respect of the NPS-FM 2014, in theory the

position is that:

(1)

considerable weight should be given to the NPS-FM 2014, in relation to
river flows and the quantity of allocations because the NPS post-dates the
Allocation Plan (other than the PC3 component); and

(2)

less weight should be given to water quality because in respect of that
issue this document has been particularised by and effectively subsumed
in the CLWRP. However, in practice the issue is more complex than that
because river flows and the quantity of abstraction clearly have effects on
water quality and ecosystems.

[224]

Given 'the ambiguities' and incompleteness of the CLWRP as identified above,

we consider considerable weight should be given to both the relevant policies 246 of the
NPS-FM 2014.

The CLWRP

[225]

Dr Somerville submitted that this document should be given little weight

because as between this and the Allocation Plan the latter has priority. Further, the
CLWRP says that regional plans such as the Allocation Plan will "continue to operate
separately from the [CLWRP] until they are reviewed .... "247 .

[226]

While that must be accepted in areas of the plans where there is conflict, there

are other areas where the Allocation Plan is effectively silent on quality. Further, the
relationship between the two regional plans requires that they are generally
complementary on issues where earlier regional plans are expressly the dominating
document. In particular the apparent absence of any method in the complex scheme of
the CLWRP for reducing the accumulative quantity of contaminants discharged to a
catchment - especially when there is a proposal to intensify the land use (e.g. by
increasing stocking rates) in reliance on extra water for irrigation under a new take
246
247

Policies B7{a) and (b) NPS-FM 2014.
CLWRP section 2.8, p 32.
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permit- entail that the objectives and policies of the RPS and the NPS-FM 2014 can
only be given effect to if weight is given to the objectives and policies as to water quality
in the CLWRP when considering water quality as another relevant consideration on an
application to take under the Allocation Plan.

4.

What are the potential effects of the take?

4.1

Proposed conditions of operation by Infinity

[227]

When considering the adverse effects of the proposal we must consider the

effects as they can be remedied or mitigated:
CounciP

48

.

Elderslie Park Limited v Timaru City

Aware of the difficulties facing its application, Infinity amended its point of

take. It has also offered a complex suite of conditions to remedy or mitigate potential
effects. We first describe the two most important aspects of these.

Amendment to point of take

[228]

The map of the Hakataramea catchment attached as Figure 2249 shows the

locations of the proposed take. The applicant proposes to shift the upstream location to
a point further downstream. This is intended to overcome any potential effect of the
take on an immediate downstream reach with a "reduced conveyance potential".

Proposed conditions of take

[229]

At the hearing Infinity offered a change in the proposed flow conditions under

which a sliding scale would apply for the take when the flow at SH82 drops below 750
Lis in the irrigation season.

[230]

The experts agreed that the hydrological impacts of the proposed abstraction

will be 250 :

(a)

At flows of 1600Us (measured at the SH82 recorder), the Infinity abstraction will
reduce flows by 4.1% below current flows;

(b)

At flows of 1400Lis an Infinity abstraction of 34L/s (reduced by 50% due to the flow
sharing conditions) will reduce flows by 2.4% below current flows;

(c)

At flows of 750L/s the Infinity abstraction of 34L/s will reduce flows by 4.3% below
current flows;

248
249
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Elderslie Park Limited v Timaru District Council [1995] NZRMA 433 (HC) at p 444.
T B Heller evidence-in-chief Attachment "TBH A-2".
JSHW dated 11 March 2016 para 12 (based on proposed conditions of consent set out in
Mr Heller's Exhibit 81) [Exhibit 5.2].
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(d)

At flows of 550Lis the Infinity abstraction of 6.8Lis (based on the proffered
conditions of consent) will reduce flows by 1.2% below current flows.

The effects of this sliding scale are summarised in the following table:

Flow atSH82
(Lis)

Infinity
Abstraction
(Lis)

Reduction Below Current Flows
from Effect of Infinity Abstraction
(Percent)

1600

68

4.1

1400

34251

2.4

750

34

4.3

550

34

5.8

6.8

1.2

(Application Condition)

550
(Offered Sliding Scale Condition)

4.2

Effects on reliability of supply

[231]

It will be recalled that at present there are A-band permits allowing a total of 432

Lis to be extracted from the Hakataramea River.

Infinity proposes to take the rest

available in principle, i.e. 68 Lis.

[232]

It will be recalled that reliability of supply is measured by the number of days in

a year when the abstraction of water under an irrigator's resource consent is either fully
available or only partially available. To establish the effects on reliability, independent
analyses of historical flow records were undertaken by Mr Horrell, Mr Law and Ms
Johnston to establish the number of days on which full and partial restrictions would
have applied during the period of the record. The experts then assessed the effect of
including Infinity's proposed take of 68 Lis on the number of days of full or partial
restriction. We have summarised these in the following table expressed as averages
over the period of the records:

251

The reduction to 50% of the 68 Lis is first triggered when SH82 flow levels drop below 1500 Lis.
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Table 1: Average Number of Days When Restrictions Would Apply
254

Ms
252
Johnston

Mr
253
Horrell

Under Existing Consents

60

73

68

Under Existing Consents Plus Infinity 68 Lisee

62

73

69

Range Over Period of Historical Record

13 to 119

9 to 138

0 to 149

Under Existing Consents

5

16

3

Under Existing Consents Plus Infinity 68 Lisee

7

21

3

Range Over Period of Historical Record

0 to 65

0 to 71

0 to 51

Under Existing Consents

65

89

71

Under Existing Consents Plus Infinity 68 Lisee

69

94

72

Range Over Period of Historical Record

Not Stated

9 to 153

0 to 152

Type of Restriction

Mr Law

Partial Restrictions

Full Restrictions

Combined Partial and Full Restrictions

[233]

The experts noted that the minor differences between their assessments of the

modelled times are due to differences in the time periods and assessment methods
which each has used 255 .

[234]

We have recorded Infinity's offer to change the proposed flow conditions so that

a sliding scale would apply to its proposed take when the flow at State Highway drops
below 750 Lis. The consequence of the amended condition is that the increase in the
number of days of partial restriction with the addition of the proposed Infinity take would
be up to two days.

252

K J Johnston evidence-in-chief paras 86-89 (period 2000 to 2015) [Environment Court document
14].
G A Horrell evidence-in-chief at Attachment GH9 (period 2007 to 2015) [Environment Court
document 6].
M C Law evidence-in-chief at Appendix 1 Table 6 (period 1982 to 2014) [Environment Court
document 7].
JSHW dated 11 March 2016 at [8(c)] [Exhibit 5.2].
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[235]

As to the consequences of the reduction in reliability, we read evidence from

two sources. Mr R W Sutton, who farms "Tironui" on Hayes Road (on the true right
bank of the lower Hakataramea River), provided evidence of the potential effects on his
farming operations from two additional days of partial restriction. He holds consents for
the abstraction of water for irrigation from Farm Stream a tributary of the main stem of
the river.

For these consents, in addition to the rate and volume of the abstraction

being limited by the tributary EFR, these parameters are further limited by being linked
to the EFR requirements of the main stem of the river.

[236]

Mr Sutton told us that he uses irrigation water for both pasture and crops. He

said that if the planting of the crop is delayed by a day or there is a loss of reliability for
irrigation at that time, then this can have a major effect on the end result. Likewise, if
the opportunity for watering is lost at the "crop fill" stage, this can result in a significant
reduction in the grain yield which would otherwise be realised if the crop was not under
water stress256 . In response to a question as to whether there was an arrangement
amongst consent holders to manage takes in low flow conditions, Mr Sutton said that
this hearing was the first time he had heard of such an arrangement257 .

[237]

We note from the experts' assessments that the number of days in past

irrigation seasons when water has been partially or fully restricted has varied from less
than 10 days to over 120 days (partial restrictions) and from no days to over 60 days
(full restrictions). There has been wide variability in the number of days from one year
to the next.

Drawing on the results of Mr Law's assessment as being typical, the

number of days of partial restriction for the existing consents for the ten years of the
record from 2005 to 2014 were 111, 66, 142, 81,123, 33, 9, 68, 68 and 96.

[238]

Dr Brown's evidence was that the level of impact of the Infinity proposal on the

existing irrigators will be less than 0.5% on annual production in an average year, and
less than 2% on annual production in a one in ten dry year 258 . He added that this is
close to the level of significance of the model he adopted for his analysis. Ms de Latour
reminded us that these figures are within a context where the current reliability is
already poor and impacting on pasture production. When questioned by the court, Dr
Brown said that effects of poor reliability on pasture production in the Hakataramea

256

257
258

Transcript pp 238 and 239.
Transcript p 239 (line 27).
P D Brown evidence-in-chief para 9(c) [Environment Court document 8].
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catchment are in the range of 27% to 37% in a one in ten dry year, taking into account
that existing restrictions result in production losses of 25% to 35%.

[239]

With such large year by year variations and no consistent pattern in the days

when restrictions apply under the status quo, irrigators must already have to manage
their farming operations to accommodate a high degree of uncertainty in the numbers
of days when restrictions might apply when planning their operations for an upcoming
irrigation season.

Finding on reliability

[240]

In effect, Infinity invited us to conclude that adding a maximum of two days to

the already highly variable numbers of days of restriction year on year is likely to have a
negligible impact. We do not accept that.

[241]

First, the use of averages is misleading. The greatest impact on farmers is in

dry years when demand for water is highe~ 59 . Ms Johnston used the 'dry season' of
2009/10 to illustrate the effects of the Infinity take. She wrote 260 :

No restrictions at all were in place until the 21 November 2009 (one day earlier with the
Infinity abstraction of 68 1/s included). However, from this point until 31 March 2010, 105
days were spent in partial restrictions and 19 days on full restrictions. This is a total of
124 days overall on partial or full restrictions. If the Infinity abstraction of 68 1/s is included,
then the number of days spent on partial restrictions decreases to 89 days, but in contrast,
the number of days on full restrictions increases to 37 days. This is a total of 126 days on
partial or full restrictions.

Whilst an increase of only 2 days on restrictions may not seem, on the face of it, to be a
big impact, this is an extra 2 days on top of 124 days already restricted. What is of more
concern in this case is that there is a shift with partial restrictions becoming full restrictions.

[It] is also the timing of the restrictions. Peak irrigation demand is the months of December
and January. For the 2009/10 season, all bar six days in these two months was restricted.

[242]

Our understanding from Mr Horrell's evidence is that in 2009/10 (the year

referred to by Ms Johnston), with the addition of the 68 Lis, there would have been
around 15 additional days of full restrictions - about the same as that predicted by Ms
Johnston.
259
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K J Johnston evidence-in-chief para 88 [Environment Court document 14].
K J Johnston evidence-in-chief paras 89-91 [Environment Court document 14].
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[243]

Given the evidence of the experts about the days when full restrictions would

apply, we were somewhat puzzled by Mr Gard's statemene61 that in the 26 years he
had worked in the valley, there had been only one day of full restriction. We suspect
that the reason for this could be that in 2009/10 and 2014/15 which are the two driest
years when full restrictions should have been in place, there were either enforcement
breaches (2009/2010) or errors in the data capture (2014/2015), such that restrictions
which should have been in place were noe62 .

[244]

Second, there is the evidence of Mr Sutton- summarised above- that even an

average increase of two days in restrictions would affect his operations. We consider
that effect can be multiplied by the total number of irrigators from the Hakataramea
River being:

[245]

•

takers from the main stem; and

•

takers from the tributaries 263 •

We predict that the accumulative adverse effects of the Infinity take on irrigation

reliability for existing users are likely to be significant in drier years when the need is
greatest.

4.3

Effects of the Infinity take on the drying reach

[246]

We have noted already the agreement reached among the experts on the

parameters of the drying reach which develops during low flows downstream of Wrights
Crossing. Overall, the experts have agreed that there are uncertainties as to what the
length of the drying reach will be and at what flows at the SH82 gauging station drying
will commence with these uncertainties being dependent on the nature of the gravel
movement through the reach downstream of Wrights Crossing.

[247]

Infinity's application is to abstract water at two locations, from a surface water

take and from a bore. Proposed Condition 2 provides for a combined take of 68 Lis
from the two abstraction points but does not limit the quantum of the take at each
location. This means that if it elected to, Infinity could abstract the combined amount at
the bore, or vice versa.
261
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B J Gard rebuttal evidence para 2 [Environment Court document 3A].
J A Todd evidence-in-chief paras 177-178 [Environment Court document 9].
K J Johnston evidence-in-chief para 94 [Environment Court document 14].
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[248]

Primarily in response to the experts' assessments of the extent of the drying

reach, Infinity seeks to move the location of the (upstream of the bore) surface water
take from the position identified in its application downstream to a new position 1.2
kilometres upstream of Foveran and 2.6 kilometres below Wrights Crossing. Mr Heller
said that this location is 300m below Dr Gray's observed dry reach 264 .

[249]

Mr Heller's evidence was that when the river flows are at or above 1,500 Us,

there appears to be plentiful water between Wrights Crossing and the relocated surface
water point of take. He said that with such flows, there was no dispute that the reach
would be flowing and connected. On this basis, Infinity has proffered a condition under
which the abstraction from the relocated surface water take will cease when the flow at
the State Highway 82 gauging station falls below 1500 Lis. Mr Heller also pointed out
that under the EFR, at this flow of 1,500 Lis, the Infinity take of 68 Lis as well as the two
26 Lis existing Infinity takes would all reduce by half65 .

[250]

Our understanding of Infinity's rationale for offering to cease abstraction at the

location of the water surface take when the flow drops below 1,500 Lis is that as flow
levels in the river continue to drop below 1,500 Lis to a point where a drying reach
forms below Wrights Crossing, as the Infinity abstractions would be restricted to the
bore well downstream of the reach, these abstractions would not influence the
formation of the reach.

[251]

Mr Law said 266 he had not contributed to the proposal for Infinity's abstraction to

be restricted to the bore with no abstraction at the surface water take point when the
river flow fell below 1500 Lis. He went on to say that at the caucusing, the experts did
not discuss nor differentiate the effect on flows depending on whether the Infinity
abstractions were from the bore or from the surface water take. However, his
assumption would be that if the abstraction was from the bore and the bore is
hydraulically linked to the river, abstraction from the bore would be a take from the river
in its widest sense.

264
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T B Heller rebuttal evidence para 66 [Environment Court document 5A].
T B Heller evidence-in-chief p 138 [Environment Court document 5].
Transcript pp 154 and 155.
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[252]

We take this to mean that, depending on factors such as the depth of take, the

hydraulic gradient of the river and the degree of connectivity, abstractions from the bore
could contribute to a lowering of water levels in the river upstream of the bore. Other
key factors causing lowering would be climatic conditions (extended dry periods) and
upstream abstractions.

The outcome from these factors would be reduced flows

leading to the eventual formation of a drying reach.

[253]

Having said all of this, we do not recall there being any evidence as to the

influence, if any, that abstractions from the bore might have on the development of a
drying reach upstream. Indeed Mr Law said this had not been discussed among the
experts.

Conclusion

[254]

On the basis of the evidence with Infinity's proffered condition to cease

extraction at the location of the surface water take when the flow of the river drops
below 1,500 Lis and with the halving of the abstractions at the bore when this flow is
reached, we predict that the proposed Infinity takes are unlikely to exacerbate the
current conditions under which drying reaches form in the river.

4.4

Effects on water quality

[255]

We recorded in part 2.6 of this decision that Dr Gray, Dr Hayes and Mr Webb

were of the opinion that under the EFR set in the WCWARP, there has been a
degradation of the aquatic habitat and ecological values of the river with the degree of
natural stress having been exacerbated by abstractions. Dr Gray added 267 that in his
opinion, additional abstraction and irrigation will result in further degradation.

[256]

Conversely, Dr Donovan considered that abstraction of water for irrigation has

had no significant effect. In his view monitoring over the past five years shows that
water quality in the river in terms of nutrients has been stable. Further, in the context of
the proposed Infinity abstraction, he drew attention to the linkage between the
conditions of consent for this abstraction with the conditions of the Brothers consent
which he says will result in the effects of increased abstraction on the nutrient
concentration of the river being no more than minor.

64 [Environment Court document 13].
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[257]

While Dr Gray accepted that the proposed Infinity abstraction will only have

small incremental effects over the status quo, in his opinion, even these would
represent a further negative impact on an already detrimentally affected river
ecosystem 268 .

[258]

Having agreed with Dr Gray that the outcomes in the Land and Water Regional

Plan were being exceeded, Dr Donovan was asked whether he therefore agreed that
EFR was not protecting the river. In response he said 269 that in his opinion the EFR has
different and perhaps less specific protection factors and that in terms of protection of
the resource, he was satisfied that the EFR was protecting the river.

[259]

Dr Donovan also responded to a series of questions about specific ecological

health indicators. We have not detailed these responses here as his constant premise
was that if there is compliance with the EFR, then the water quality and ecological
health measures provided for in the EFR will have been satisfied. We have explained
how that approach is incorrect at law because the activity is discretionary under the
Allocation Plan.

[260]

Next we consider Infinity's claim that the effects of excretion by stock under the

proposed consent will be the same as under the Brothers consent.

Ms de Latour

submitted 270 for the Council that farming on Infinity's land" ... and consequent effects on
water quality from diffuse discharges ... can be considered as part of the environment
under the (land use) permitted activity rule 271

... ".

That submission does not assist us.

The rule as to land use allows discharge of 20 kg/N/ha/year at the root zone on farm
land as estimated by a model called "Overseer" (provided also that certain other
conditions are met as to farm management). We were given no evidence as to whether
the !imit is approached under current management or is likely to be met if farming is
intensified- as is proposed- if the 68 Lis take is granted to Infinity.

[261]

There are several important differences between the Brothers consent and this

proposal. We have already found that, if the necessary diversion and storage area are
built, the Brothers consent is unlikely to be able to sustain the number of stock units
that a more reliable main stem take would under the Infinity proposal. If the proposed
268
269
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D P Gray evidence-in-chief para 14 [Environment Court document 13]; JSEW para 23 [Exhibit 1.1].
Transcript p 225 (line 31).
L F de Latour submissions (8 April 2016) para 116 [Environment Court document 22].
Rule 5.53 of the CLWRP.
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consent was also to be approved and implemented, the existing nutrient loadings in the
river would increase with the addition of the nutrient allowed for in these consents.
Such increases would inevitably result in some incremental effect on the levels of the
existing ecological health indicators in the river.

[262]

Third, the limits in the CLWRP of 20 kilograms/N/ha per year at the root zone

may be able to be met but according to Ms Johnston, the engineer called for the
Collective, what would actually reach the river would be different under the two
consents 272 .

[263]

Having agreed with Dr Gray that from time to time the temperatures in the river

breached the maximum limit in Table 1a273 of the CLWRP, Dr Donovan's overall
conclusion is that the proposed abstraction will not result in any increase in the
temperatures which already occur in the river274 .

[264]

We accept the evidence of Dr Hayes and Dr Donovan that as surface water

temperatures are largely insensitive to changes in flow in the river below Wrights
Crossing, any temperature related effects on fish and invertebrates arising from
abstractions from the Hakataramea River will be less than minor.

However, such

effects are not negligible and will be accumulative upon existing stressors.

Finding on Health Indicators

[265]

Our finding on the health indicators is that while the proposed Infinity abstraction

is likely to result in only a small incremental effect over and above the ecological health
indicators which currently exist, that increase in the volume of water taken is likely to be
a further negative impact on an already detrimentally affected and deteriorating river
ecosystem.

[266]

We predict that the adverse effects of the proposal on water quality will be

increased over those from the exercise of the Brothers consent because while the
same area of land is to be irrigated that will occur much more regularly under the
consent now being sought because of the much greater reliability of supply.

272
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Transcript pp 292 and 298.
Transcript p 228.
W F Donovan rebuttal evidence para 25 [Environment Court document 11 A].
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4.5

Effects on ecosystems

[267]

The ecological experts recorded their agreement that the proposed abstraction

of 68 Lisee is minor and on its own is "unlikely to have a significant easily discernible 275
effect on ecological values in the river".

Qualifying this, Dr Gray, Dr Hayes and Mr

Webb added 276 that additional abstraction would nevertheless contribute to what they
describe as "the existing accumulative negative impact of abstraction on ecological
values". We accept that evidence. If the river both met all existing standards in the
CLWRP and showed a "steady state" or improving trend that conclusion as to the
effects of Infinity's proposal would be satisfactory. However, we have found that the
environment is already not meeting some standards in the CLWRP and getting worse,
and Infinity's proposal would, in a minor way, be likely to exacerbate that.

Salmon Spawning

[268]

We have already recorded our finding that the evidence is inconclusive as to

whether the existing abstractions reduce spawning opportunities for salmon in lower
reaches and doubt if Infinity's proposal will change that uncertainty.

In Dr Gray's

opinion, additional abstraction will likely impact on salmon spawning in the upper river
as a result of the reduction in wetted habitat and increased occurrence of the drying
reach.

[269]

Dr Donovan said that provided there is compliance with the EFR, there will be

"adequate" pathways in the river for salmon passage and spawning. That is the circular
baseline argument which we have held is incorrect as a matter of law. However, we do
predict (with low confidence) that any further impact on salmon is likely to be very
minor.

Native fish

[270]

As to whether the anticipated environmental result for the area and quality of

freshwater habitat for indigenous species is maintained or enhanced the CRC
conceded in closing that there is no evidence regarding the impact of drying in the river
on native species 277 .

However, the quality of the remaining habitat downstream will

deteriorate further- in a minor way - as we have found above.

275
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Transcript p 218: Dr Donovan's interpretation of "discernible" was "almost immeasurable".
JSEW para 22 [Exhibit 11.1].
Submissions of respondent (8 April2016) para 120(c) [Environment Court document 22).
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4.6

Positive effects

[271]

The advantages of irrigation are clear: Mr Gard said that at Foveran Deer Park,

dryland carries only two stock-units per hectare while irrigated land can carry 12278 . On
the farm of Mr Sutton - a member of the collective - dryland carries eight stock units
per hectare and irrigated carries 18. In each case the difference in capacity is ten stock
units 279 .

[272]

We will consider the financial benefits - the producer's surplus - in part 5.6 of

this decision.

5.

Evaluation

5.1

The Commissioners' Decision

[273]

We must have regard to the Commissioners' decision.

We consider the

summary by the CRC's Commissioners generally encapsulates the main points of
concern about Infinity's application when they write 280 :

We have significant concerns about allocating further water from the Hakataramea. The
application complies with the EFR in all but a very minor degree, however we do not think
that the EFR achieves Objective 1 of the WCWARP, and the provisions of the NPS and
RPS, because it applies only to the main stem. A considerable quantity of water has been
allocated from the tributaries (over 800 1/s), subject to the A permit minimum flow of 500
1/s. This, together with the 472 1/s already allocated from the main stem, has cumulative
effects on flows and levels in the river that the EFR does not appropriately manage.
Despite the allocation being within the main stem EFR, we consider allocation of the
Hakataramea catchment as a whole to be over-allocated.

We have no doubt that existing over-allocation within the catchment has contributed to the
collapse of the salmon spawning, and contributes to high water temperatures in summer.
The WCWARP is to be reviewed in 2016/17 and it will be appropriate at that stage to reconsider the appropriateness of the EFR in light of abstraction from the entire
Hakataramea catchment, not just the main stem.

While we would not be quite so definite about the subject of the second paragraph of
the summary, we place considerable weight on the Commissioner's decision.

278
279
280

Transcript p 3 (line 17).
Transcript pp 253-254.
Canterbury Regional Council Commissioners' Decision CRC155773 (4 September 2015) at 176177.
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5.2

The Allocation Plan

What provisions are relevant under the Allocation Plan?
[274]

It will be recalled that under the Allocation Plan (as modified by PC3) Infinity's

proposed take is a fully discretionary activity. Some of the policies to be considered are
expressly identified in rule 15 of the Allocation Plan. They are (relevantly):

Policy 1 (a whole-catchment approach)
Policy 7 (consideration for small streams)
Policy 8 (water harvesting)
Policy 9 (mixing of waters)
Policy 13 (water quality considerations for irrigation)
Policy 14 (consideration of in-catchment needs)
Policies 15-20 (efficient and effective use)
Policy 21 (water metering)
Policies 23-27 and Policy 45 (times of low water availability)

[275]

In fact, Policy 7 is not relevant because it only applies to streams in which the

MALF is less than 100 Lis. Nor do mixing issues arise under Policy 9.

[276]

The list of relevant considerations in rule 15 is obviously not exhaustive. That

other considerations may be relevant is demonstrated by the reference to the policies
above being relevant "among other matters".

In our view the objectives of the

Allocation Plan are relevant in this case as are some other policies. The latter include
Policies 1A and 1B. Further, the specific policy for the Hakataramea River- Policy 43
-must have some bearing on the application. We will consider the relevant policies in
turn.

Safeguarding the Hakataramea River ecosystem
[277]

Policies 1A and 1B of the Allocation Plan require the consent authority to have

regard to the extent to which the change(s) to the river caused by the proposed take of
68 Lis would adversely affect protection of the river's life-supporting capacity and any
associated ecosystem.
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[278]

In relation to Policy 1A we have found that the effects of the proposal will by

themselves be minor, but they will be accumulative upon existing stressors, all of which
are trending the river in the wrong direction as far as the river's life-supporting capacity
goes.

[279]

As for Policy 18, the obvious way to avoid the adverse accumulative effects of

the proposal is to decline consent. We will consider whether that is the appropriate
course in our overall evaluation.

A whole of catchment approach

[280]

Policy 1 of the Allocation Plan requires recognition of the connectedness of all

parts of the Waitaki River including its tributaries wetlands and aquifers.

In the

circumstances of this case the significance of this policy is to remind us that flows from
the Hakataramea's tributaries need to be considered as part of the flow of the river and
as part of the contribution of the Hakataramea to the Waitaki as a whole. We note that
it is possible to construct an elaborate argumenf81 that because the tributaries of the
Hakataramea are not included in the (implicit) definition of the "Hakataramea River" in
Table 38 (xix), the whole of catchment approach in Policy 1 does not apply.

[281]

We do not consider it is necessary to resolve that issue for several reasons.

First, even if Policy 1 is not applicable then a "whole of catchment" approach can be
(and we hold should be) considered as an "other relevant matter'' under section
104(1)(c) RMA. Second, the Council has promulgated a change to the CLWRP to give
effect to the NPS-FM 2014 to introduce catchment specific provisions on water quality.
Under Plan Change 5 ("PC5"), the Hakataramea 'freshwater management unit' is
depicted as the entire catchment, that is, it encompasses both the main stem and its
tributaries 282 . If PC5 is adopted then the Allocation Plan would need to be changed to
align the identification of the Hakataramea 'freshwater management unit' for water
quantity accounting /management purposes with that in PC5 to the CLWRP in relation
to water quality. That consideration is reinforced by the third fact which is that the NPSFM 2014 envisages that the boundaries of a 'freshwater management unit' will be the
same for water quality and quality and quantity purposes. In section CC "Accounting
for Freshwater Takes and Contaminants" implementing Policy CC1, requires the
establishment and operation of a freshwater quality accounting system and a
freshwater quantity accounting system "in each freshwater management unit". In any
281
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event, Infinity accepted that Policy 1 applied 283 . Clearly these combined factors show
that a 'whole catchment' approach should be used.

[282]

Together those factors also show that the Allocation Plan is incomplete in that it

does not anticipate (and therefore does not give effect to) the policies in the NPS-FM
2014 that requires a whole of catchment approach.

Water harvesting

[283]

Policy 8 of the Allocation Plan promotes water harvesting when flows are above

the mean. While the proposal provides for harvesting of water from the main stem this
is not its primary aim which is to irrigate directly to the land. The Brothers consent
already provides for the building of storage for times when water is harvested.

Water quality issues

[284]

Policy 13 of the Allocation Plan requires the consent authority to have regard to

the extent to which the use of the water (proposed to be taken) could result in the water
quality objectives in the CNRRP not being achieved.

That plan has now been

substituted by the CLWRP which contains new freshwater quality objectives.

[285]

It seems to be common ground that no land use or other permit is required to

use the water on Infinity's land because farming this land is a permitted activity, so most
of the objectives and policies of the CLWRP are not relevant. On the other hand the
water quality objectives are either under the CLWRP or, perhaps more correctly under
the NPS-FM 2014. We will consider this issue under the latter heading.

In-catchment needs

[286]

Policy 14 is not relevant because there is no proposal to take water out of the

Hakataramea (or Waitaki) catchment.

Effective and efficient use of water

[287]

Policies 15 to 20 are a suite of policies designed to achieve effective and

efficient use of the 68 Lis proposed to be taken by Infinity. A reasonable use test is set
out in Policy 16. We accept the evidence of Mr Gard that the water would be used
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reasonably and (technically) efficiently, and have no reason to doubt the technical
efficiency of the proposal.

Water metering

[288]

Policy 21 requires that the take (if granted) be metered.

Infinity accepts a

condition to that effect.

Times of low water availability: reliability

[289]

Policies 23 to 27 of the Allocation Plan are a suite of policies about restrictions

during times of low water availability. Policy 26 reads:

By providing a measure of certainty as to the likely frequency of restrictions to consent
holders taking or diverting water on a run-of-river basis from upper or mid-catchment
tributaries, the Ahuriri catchment, the Hakataramea catchment, or tributaries of the Lower
Waitaki River through setting priority bands. The first priority band will be set to provide
reliability which either:

(a)

allows at least 95 percent of the allocation specified on the consent to be taken in
any 14-day period from August to May in 6 years out of 10, and at least 75 percent
of the allocation specified on the consent to be taken in any 14-day period from
August to May in 9 years out of 10; or

(b)

if the existing reliability is less than that specified in Policy 26a, maintains the
existing reliability.

[290]

Infinity approached the reliability issue in two ways.

First it argued that any

effects on reliability were anticipated by the Allocation Plan because its take is within
the 500 Lis allocation for the Hakataramea River (in effect taking up the last 68 Lis from
432 Lis to the maximum). This approach was encapsulated in an exchange between
Ms Steven and Infinity's planning witness Mr Giddens 284 :

Q.

So there again you're saying that any discretionary activity that complies with the
rule to EFR, that impacts on reliability of supply of other users is an anticipated and
acceptable effect?

A.

Yeah, what I'm saying there is that degree of reduced reliability is an accepted,
acceptable effect.

Elsewhere we have recorded that Dr Donovan took the same approach. We repeat
that is incorrect as a matter of law because any application for water of the Allocation
284

Transcript p 44 (lines 15-19); see also pp 50-51.
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Plan is at best discretionary. As we stated earlier, any proposed take under the EFR is
far from an assured allocation because all takes under it are discretionary (not
permitted, controlled, or even restricted discretionary) activities.

It is open for the

consent authority to decline consent even if the allocation is within the EFR, as Mr
Giddens acknowledged 285 .

[291]

Policy 26 provides for "priority bands" which the Explanation for those policies

explains as follows 286 :

Within a priority band restrictions apply equally to all users, rather than the use of a last-on
first-off restriction regime.

In many sub-catchments of the Waitaki, the existing reliability is below the level set in
Policy 26a. For those catchments, the policy recommends that a priority band is set that is
equivalent to the existing peak allocation or the size of the first priority band if such
approach has been used previously. The specific priority bands can be established by the
Canterbury Regional Council in each instance in accordance with this policy.

As Ms Steven submitted 287 the reference to setting specific priority bands "in each
instance" must be a reference to the case by case consideration of (new) applications
to take water.

[292]

Dr Somerville submitted, if we understand him correctly, that the banding regime

referred to in Policy 26 is that which is already set by rule 2 Table 3 of the Allocation
Plan, i.e. the first band (with the highest reliability) is all the water which can be taken
under the 500 m3/s allocation limit.

[293]

The opposing parties claim that Policy 26 "provides that existing reliability

should be maintained where the existing reliability is less than that specified in Policy
26a" 288 . Ms de Latour then wrote 289 :

Transcript p 50 (line 27).
Allocation Plan p 41 .
P Steven submissions (15 Apri12016) para 130 [Environment Court document 24].
L F de Latour further submissions para 30(b) [Environment Court document 34].
L F de Latour further submissions para 30(c) [Environment Court document 34].
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The Council's position remains that the flow allocation limits do not set the priority band for
the purposes of Policy 26, therefore the amendments to the Allocation Plan as a result of
Plan Change 3 do not change the fact that the proposal is contrary to Policy 26 because it
does not achieve the outcome to maintain existing reliabilit/

90

.

We accept that submission.

[294]

We have found, based on Dr Brown's evidence 291 that Policy 26 is not

implemented at present, and that the Infinity proposal would only exacerbate the
existing problems with reliability. We judge that granting the application is unlikely to
achieve the outcome of maintaining existing reliability 292 which is sought by Policy 26.

Complying with the EFR

[295]

Policy 43 is, on its face, directed at establishing an environmental flow regime in

the Allocation Plan itself, rather than specifying matters to be considered in individual
applications for consent. The question that arose in this hearing is, since the 68 Lis
sought is (now) within the amended Allocation Plan, should the matters in Policy 43 be
considered? As it happens the relevant matters in that list (especially (a) to (c) in Policy
43(i)) are covered - albeit more generally - by Policy 1A considered above so we need
not concern ourselves with this.

5.3

The Canterbury Regional Policy Statement and the Canterbury Land and Water
Regional Plan

[296]

The question raised by Objective 9.2.1 of the CRPS is "has the decline in the

habitats and numbers of the "at risk" species - Longfin eels and lowland longjaw
galaxiid - halted?" The answer to that question is "no" in respect of habitat in view of
our findings in part 4.

[297]

The question raised by Policy 7.3.4 of the CRPS is "will the proposal protect the

flows required to safeguard the indigenous fish and the related ecosystem?". On the
information before us the answer is "no". They are already insufficiently protected and

Referring toMs J A Todd evidence-in-chief para 138 [Environment Court document 9].
P 0 Brown evidence-in-chief para 26(c) [Environment Court document 8].
J A Todd evidence-in-chief para 138 [Environment Court document 9].
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the trends are worsening: safeguarding (a strong word) of flows is required by the
policy.

[298]

Earlier we summarised the issues that arise under the CLWRP and we now

consider these in turn:

(1)

Will the Hakataramea River meet the outcomes293 in Table 1 of the CLWRP by

2030?
[299]

We have described above how the CLWRP sets out different outcomes for

different categories of water body in the region. The CLWRP classes the Hakataramea
River as a lower hill-fed waterway. Dr Gray outlined the freshwater outcomes for lower
hill-fed waterways in his evidence and assessed the quality of the Hakataramea River
against these objectives. In his opinion the outcomes for the Hakataramea River are
not being met for temperature, dissolved oxygen and periphyton cover. That suggests
the resource may be over-allocated in terms of the CWLRP.

[300]

Consequently, the answer to the question is "no". The outcomes are not all

being met now and the trend is worsening. Granting the Infinity application can only
make matters worse.

(2)

Will the outcomes in Strategic Policy 4.3 be achieved?
application be granted since there is already over-al/ocation

Should the Infinity
294

of Hakataramea

River water in relation to quality?
[301]

Some of these objectives may be met, others are problematic. Putting it the

other way, we do not find that the (sub)policies are not met.

(3)

Would granting the Infinity application adversely affecf95 safeguarding the
ecosystem of the Hakataramea River?

[302]

The answer is "yes" because taking more water out of the river affects it

resilience by increasing concentrations of contaminants and reducing habitat for native
fish (and trout and salmon). We accept that on the evidence before us the temperature
in the lower river is relatively insensitive to flow.

293
294
295

Policy 4.1 CLWRP.
Policy 4.3 CLWRP.
Policy 4.8B(1)(a) CLWRP.
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(4)

Is it feasible and dependable 296 that adverse effects would be avoided?

[303]

The adverse effects of the Infinity proposal by themselves will be minor.

However, it is neither feasible nor dependable that those effects will be avoided. In fact
we predict it is likely that they would occur, so this policy is not implemented.

5.4

The NPS Freshwater 2014

[304]

As discussed earlier, Policy 85 of the NPS-FM 2014 requires the CRC (and this

court, on appeal) to "ensure" that our decision will not "likely result in future overallocation" as that term is explained in the NPS.

[305]

In her careful analysis of the implications of the NPS Freshwater Objective 82

and its definitions, Ms Todd 297 identified three points to consider in relation to potential
over-allocation in the Hakataramea catchment:

(a)

The flow allocation limit for the Hakataramea River [in the Allocation Plan];

(b)

The environmental state of the river and whether environmental objectives are
being met; and

(c)

Allocation of water in the Hakataramea catchment, including tributaries of the river.

The Allocation Plan's limits

[306]

We have already recorded the parties' agreement that the flow allocation limit of

500 Lis as set out in the Allocation Plan is being met, and would continue to be met if
the application was granted.

The "environmental state" of the Hakataramea River

[307]

The second part of the over-allocation definition relates to the environmental

state of the resource (here the Hakataramea River) and in particular with whether the
environmental objectives are being met for the river.

[308]

The Allocation Plan was prepared prior to the NPS-FM 2014 coming into effect.

It does not yet include freshwater objectives established in accordance with the NPSFM 2014 despite at least one opportunity to do so. On the other hand the CLWRP
296
297

Policy 4.88(1)(b) CLWRP.

J A Todd evidence-in-chief para 59 [Environment Court document 9].
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does include freshwater objectives to give effect to the NPS Freshwater 2011 (which on
this point is nearly identical to the 2014 version). As discussed earlier, the objectives in
Section 3 and Policies 4.1 to 4.6 of the CLWRP form the freshwater objectives for the
Canterbury Region. The objectives in Section 3 provide the outcomes sought for, or
from, freshwater across the region. As Ms Todd wrote 298 :

The specific fresh water outcomes (numeric and descriptive) are set out in Table 1 to
Policy 4.1, and where they have been collaboratively determined at a catchment scale, the
specific fresh water outcomes are included in a sub-regional section.

[309]

In Ms Todd's opinion, the freshwater outcomes in Table 1 of the CLWRP are

applicable to this application. The reasoning is that Table 1 gives the environmental
outcomes for Canterbury Rivers, designed to give effect to the NPS Freshwater 2011.
She added 299 :

While the WCWARP is the applicable plan for water allocation, and any subject matter in
the WCWARP prevails over the CLWRP

300

,

the WCWARP does not contain environmental

outcomes which have been set to give effect to the NPS. This is also consistent with the
guidance in the WCWARP, which states that the WCWARP does not make
comprehensive provision for a number of matters, including water quality, as it was
expected that other Council statutory planning instruments would address those
matters

[31 0]

301

.

Specific freshwater outcomes for the Hakataramea catchment have not yet

been determined nor included in the relevant sub-regional section (Section 15) of the
CLWRP. Therefore we are to consider the "outcomes" in Table 1 to Policy 4.1 CLWRP.
We have found they are already being breached and have predicted that on the
evidence before us they are likely to get worse regardless of the outcome of the
application we are considering.

Conclusion

[311]

Policy 5 of the NPS-FM 2014 requires us to ensure that environmental

outcomes (set in regional plans) will not be likely to be exceeded. In fact, the water
quality outcomes in the CLWRP are already exceeded so there will be further

298
299
300
301

J A Todd evidence-in-chief para 63 [Environment Court document 9].
J A Todd evidence-in-chief para 64 [Environment Court document 9].
Section 2.8 of the CLWRP, p 31.
"Issues to be Addressed" section of the WCWARP, p 20.
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degradation. Exactly the opposite of Policy 85 will be achieved if we grant consent to
Infinity.

5. 5

Other matters

[312]

While Infinity conceded that three experts302 were of the opinion that Infinity's

proposed abstraction will contribute to the existing accumulative negative impact of
abstraction on ecological values, Dr Somerville submitted the lack of available
information means that it is not possible to fully assess the effects especially since the
Council's records of takes are unreliable.

Further he submitted 303 that there are

properties on the true right bank of the river which currently exceed the CLWRP's
nitrogen limits and which will need to comply with PC5 to that plan (if PC5 is approved).
Finally he referred to the complete absence of records of what abstractors are actually
taking (as opposed to allowed to take) from the tributaries of the Hakataramea River.

[313]

We take all those uncertainties into account.

However, there are two other

factors relevant to the accumulative effects of stressors in the environment. The first is
that there is one other potential accumulative stressor which could occur any time as of
right. When describing the environment we recorded that the Newell and Davenport
take for 11 0 Lis each can only be exercised as an average joint take of about 25 Lis.
So when any further effects of the proposal are considered we must also take into
account the potential accumulative effects of a (112-25 =) 87 Lis take.

[314]

Dr Somerville submitted that we could only refuse Infinity's application "if the

evidence establishes that granting the further consent would make the existing situation
worse". There are two answers to that: first, we can refuse the application if we have
insufficient information 304 .
consider is the

existing

Second, and more importantly, the environment we must
environment

and

the

reasonably

foreseeable

future

environment. Based on Dr Gray's evidence, which we have accepted, the biochemical
environment of the river is deteriorating. In that situation any accumulative effects are
of real concern, before even considering granting a further water permit and its
additional (minor) effects.

We accept that the adverse effects of Infinity's proposal

would only be minor, but it is those effects together with existing effects and future
accumulating effects which we should consider under section 104(1 )(a) RMA.

302
303
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JSEW para 23 [Exhibit 11.1].
R J Somerville submissions (3 May 2016) para 7.49 [Environment Court document 26].
Section 104(6) RMA.
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5.6

Is the application an efficient use of the water?

[315]

We identified earlier that the Allocation Plan is incomplete in respect of the

efficient use of the water in the Waitaki Catchment. Consequently, we need to consider
whether Infinity's proposal is an efficient use of the resource compared with the best
alternative. On the evidence that is the usual default alternative: leaving the water in
the river. However, the applicant did not approach the issue in a comprehensive way.

[316]

As for the costs of the proposal Dr Somerville submitted simply that the negative

financial impact on the other parties collectively was likely to be insignificant. The other
parties disagreed.

Dr Brown's evidence 305 (for the CRC) was that the increased

reduction in reliability impacted on pasture production by 2% in dry years. We consider
that would have a direct financial impact on each farm affected.

[317]

Dr Somerville submitted that the section 7(b) comparison is then simply

306

:

Detriment of granting consent:

(30 irrigators) x (2 days per year at 50% restriction) = 60 days per year of 50%
detriment

as compared to

(1 irrigator) x (365 days per year at full restriction)

=365 days per year of 100%

detriment

That comparison is incorrect because Infinity would at least share the (average)
number - about 160 days of reduced flow. However, we accept that in financial terms,
it is possible that Infinity may make a greater net profit than the other irrigators would
collectively

lose (of course this

ignores the externalities:

the

unquantified

environmental costs).

[318]

Infinity went on to claim that its "total quantified economic benefit" 307 would be

$2.95 million made up as follows:

305
306
307
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Extra annual revenue (stock sales) 308

$1,550,000.00

Infrastructure (sunk cost revised) 309

$ 500,000.00

Saving in storage costs 310

$ 900,000.00
$2,950,000.00

[319]

This confuses several accounting categories. In particular the treatment of sunk

costs as a benefit of the current proposal is probably wrong. Infinity may be able to
argue that the sunk costs are costs of the application although we doubt it since the
only place where the RMA permits (controversially- since it is arguably inefficient) sunk
costs to be taken into account is where the value of investment in e.g. infrastructure or
buildings and machinery is considered on a 'renewal' under section 124 RMA.
Claiming a write-back on a different project as part of the producer surplus is wrong.

[320] The saving in storage costs is also dubious for two reasons.

First it is

inconsistent with the evidence for Infinity that the consent which is subject of this
proceeding is linked to the Brothers consent and that the same storage area may be
used for water from both sources. Second, it would only be taken into account if a
benefit cost comparison was being made with construction and exercise of the Brothers
consent (and then as a cost of the latter, not a benefit of the current proposal). Here
the proper comparison is between the benefits and costs of the Infinity proposal and
those of the status quo (i.e. no consent).

[321]

That leads to the next point which is that there is no evidence identifying the

capacity and operation and maintenance running costs of the Infinity proposal let alone
to give them a net present value. Only if that had been calculated could the costs be
subtracted from the annual revenue to obtain the producer surplus - see Port Gore
Marine Farms v Marlborough District Councif 11 . The 'Donnelly' formula used in the
Port Gore case has been criticised, as inadequate in many situations:
'Donnelly Formula', Economic Efficiency and the RMA

312

see The

by Dr Michael Pickford.

In

another paper the same author has observed that Boards of Inquiry under the RMA
308
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Port Gore Marine Farms v Marlborough District Council [2012] NZEnvC 72 at [200] and [201].
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have routinely, and the Environment Court has frequently, omitted to take into account
the net present value of the costs to be borne by the applicant: Economic Efficiency
and the Resource Management Acf 13 . No evidence of such costs has been given in

this case.

[322]

Pulling back and taking an overall view of the efficiency question we

acknowledge that section 7(6) RMA does not require "a strict cost benefit analysis"

314

.

However, Infinity accepts such an analysis can be useful in determining the ultimate
question.

Dr Somerville's submissions fall well short of satisfying us that Infinity's

proposal is an efficient use of the resources in issue (principally the water to be taken)
in this proceeding. Even if a proper analysis of the benefits and costs of the proposal,
including the costs of the ecological externalities had been carried out, the efficiency of
the proposal could only be ascertained objectively if the benefits and costs of the
alternative use of the resource - in this case that is the status quo -were also analysed
so that a comparison could be made. That has not been attempted so there is no
useful comparative analysis of the efficiency of the use of the water to take forward to
our overall judgment.

6.

Result

[323]

When we consider the facts and predictions in the light of the relevant policies

we make seven key findings:

(a)

the application to take water from the Hakataramea would, if granted,
have considerable potential benefits for the applicant;

(b)

the application is within the EFR and annual volume limits of the Allocation
Plan;

(c)

Infinity's proposed take of 68L/s is not only a discretionary activity, but
also within the A-Band allocation from the main stem of the river as
contemplated by rule 2 and Table 3Bxix, and therefore, at first sight,
implements the policies and achieves the objectives of the Allocation Plan
except for Policies 1A and 1B;

(d)

the water quality and the state of the aquatic ecosystem are continuing to
deteriorate (without any effects from the Infinity proposal);
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M Pickford Economic Efficiency and the Resource Management Act (2014) 18 NZJEL 149 at 170.
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[123].
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(e)

however, the Hakataramea River is already qualitatively over-allocated as
evidenced by the current adverse effects on water quality and aquatic
ecology;

(f)

the proposal, if granted would in a small way add to this deterioration with
the result being that important policies in the NPS-FM 2014, the CRPS
and CLWRP would not be achieved. In particular, we have found that it is
neither feasible nor dependable that adverse effects would be avoided. In
fact on the evidence they are likely to occur;

(g)

there is inadequate justification for decreasing reliability of supply for
existing farmers any further, particularly in drier years, and the proposal
would result in external costs being imposed on these farmers .

[324]

Weighing those matters and all the relevant considerations with all the other

evidence in the light of the relevant objectives and policies in the statutory instruments
we judge that it is more appropriate to decline consent under the Allocation Plan. In our
view it is important not to allocate further water from a river that is already overallocated as to quality in terms of Policy 85 of the NPS-FM 2014 as particularised in the
CLWRP. In coming to that conclusion we have been careful not to double-count the
various particularisations of Policy 87 of the NPS-FM 2014.

For the court:
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