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EXECUTIVE SUMMARY

1.

There are now several examples of regional plans in New Zealand that have
developed resource management regimes based on the acceptance that:


Agricultural activities cause an increase in contaminants to flow into
waterways from non-point sources;



Management of non-point source contaminants presents a challenge
because of their diffuse nature and chronic impact; and



Non-point source discharges can and should be regulated to reduce
their adverse environmental effects.

2.

The pNRP contains many of the features expected of a regional plan (objectives,
policies, rules etc.). It also includes some region-wide numerical water quality
standards to provide for key values such as aquatic ecosystem health, mahinga
kai and recreational values.

The pNRP also includes regulatory and non-

regulatory methods to manage some agricultural land uses that can adversely
affect soil health and water quality.

However, there are, in my opinion,

significant omissions in the overall policy framework that compromise the
Council’s ability to deliver its functions under s30 of the RMA, and do not give
effect to the RPS, the NPSFM1, the NZCPS and the RMA. These omissions
include:


The failure to include a comprehensive suite of numerical standards/
limits/ targets/ outcomes for water quality and quantity at thresholds
that will safeguard the life supporting capacity and ecosystem
processes of freshwater, protect natural character, and provide for
recreational, cultural, and amenity and intrinsic values; and



The failure to include objectives, policies, rules and methods to
ensure that intensive agricultural land uses are managed to ensure

1

To the extent it is required to at this time.
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that these activities are sustainably managed and avoid, remedy, or
mitigate

their

effects

including

cumulative

effects

on

the

environment.

3.

I do not believe that the Council’s choice to defer the delivery of catchment
specific provisions to the Whaitua committees can be used to justify these
omissions in the policy framework. The statutory obligation to give effect to the
RMA, the RPS and national policy statements applies to this regional plan, as
well as to any subsequent plan changes or variations subsequent to
recommendations from the Whaitua Committees.

4.

The identification of values in the pNRP is more or less consistent with the
direction provided in the RPS.

However, the pNRP does not provide a

sufficiently robust policy and regulatory framework to protect, maintain or
enhance those values, including ecosystem health. I provide a worked example
of a consent application (for cultivation activity) to illustrate this.

5.

The gaps in the policy framework are not consistent with evidence that in some
catchments in the region water quality is poor, and that agricultural land uses
have contributed and continue to contribute to that state.

The policy

framework is also not consistent with the Council’s understanding of and
considerable information on many of the values of the region’s freshwater
resources, which include values associated with consumptive and commercial
uses as well as significant indigenous biodiversity, recreational, amenity and
cultural values.

6.

In failing to put in place effective limits and targets for water quantity and
quality, and by relying largely on non-regulatory methods to encourage the
management of diffuse discharges from agricultural land uses so as to ensure
the maintenance and enhancement of water quality, the policy framework of
the pNRP does not meet statutory requirements.
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7.

In my opinion, the evidence indicates that there is a clear need for a robust
transitional regulatory framework that adopts a precautionary approach for the
management of discharges from agricultural land uses, particularly given the
roll-out of the catchment-specific provisions for the Ruamahanga Whaitua is
considerably behind schedule. By failing to provide regulatory certainty in the
interim, the pNRP as notified creates or exacerbates uncertainty for all resource
users, particularly those in the agricultural sector.

This has real financial

implications for business owners and undermines public confidence in the
Council’s ability to manage the region’s natural and physical resources in a
manner that is sustainable and responsible.

INTRODUCTION

Qualifications and Experience

8.

My full name is Lucy Elizabeth Cooper. I have a Masters in Town and Country
Planning from the University of the West of England in the United Kingdom. I
am also a qualified RMA decision-maker under the ‘Making Good Decisions’
programme.

9.

I have over 15 years experience in resource management and planning, gained
in the UK and, since 2007, New Zealand. My particular areas of expertise are in
policy and plan development and natural resource management. Most recently,
I have developed planning policy, prepared s42A reports and presented at
hearings in respect of network utilities, hazardous substances and contaminated
land, and rural land use provisions.

I have also prepared expert planning

evidence as part of a judicial review process instigated by a private individual in
the Wairarapa.
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My previous involvement with the Proposed Natural Resources Management Plan

10. I have worked as a planning consultant for Perception Planning Limited since
2010. In 2014, as part of my work with Perception Planning, I was engaged by
Greater Wellington Regional Council to assist in drafting s32 reports to
accompany several chapters of the Proposed Natural Resources Management
Plan (pNRP). The process I used to write the s32 reports involved interviewing
staff involved in the development of the provisions, and using this information
to develop an initial draft report and provide feedback to the policy staff as to
what additional work or analysis was necessary to ensure robust and defensible
provisions and auditable s32 evaluations.

11. In 2015, I was part of a small Perception Planning team contracted by Greater
Wellington Regional Council to deliver training and mentoring in respect of the
s32 process accompanying the development of the pNRP. The training course
covered the principle elements and steps in the development of s32 analysis and
evaluation, such as research skills and sources, costs and benefits analysis,
technical writing, and scenario testing.

Code of Conduct for Expert Witnesses

12. I have read the Code of Conduct for Expert Witnesses (Section 7 of the
Environment Court Consolidated Practice Note 2014) and I agree to comply with
this Code of Conduct. This evidence is within my area of expertise, except where
I state I am relying on what I have been told by another person. I have not
omitted to consider material facts known to me that might alter or detract from
the opinions I express.

Scope of my evidence

13. The focus for this hearing is the policy framework established in the pNRP for
the management of the region’s natural and physical resources. The evidence
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presented here will introduce many of the principle planning arguments in
support of amendments to the pNRP sought by Fish and Game in its original
submission that will be presented in full in later Hearing Streams.

14. Generally, this evidence is concerned with the overall policy framework
proposed in the pNRP, but with a necessary focus on how the pNRP policy
framework manages resources in which Fish and Game has an operational and
statutory interest. These are broadly fresh water quality and quantity, aquatic
ecosystem health, biodiversity, discharges to water and land, and land use. In
later hearings, Fish and Game will present additional evidence, including
planning evidence, in support of its original submission on specific matters
related to these topics.

15. My evidence is structured as follows:

Executive Summary
Introduction
Qualifications and Experience
Previous involvement with the Proposed Natural Resources Plan
Code of Conduct
Scope of evidence
Summary of Fish and Game’s submissions
Evidence
Statutory requirements for the assessment of the policy framework of the
pNRP
The Overall Policy Framework
How are other second-generation regional plans structured?
How is the pNRP structured?
Does the policy framework of the pNRP give effect to the RPS?
Does the pNRP give effect to the NZCPS 2010?
Consistency with the NPS for Freshwater Management 2014?
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Commentary on Recommendations to Fish and Game Submission Points
made by Reporting Officers

Appendix 1: Statutory requirements for regional plan development
Appendix 2: Worked Example – Discretionary Activity Cultivation
Table 1: Policies in the pNRP against which worked example is
assessed

16. In the last part of my evidence I respond to recommendations made by the
reporting officers which do not concur with the relief sought by Fish and Game.

17. In preparing this evidence, I have read the following documents:


Section 42A report - Part A: Introduction and Procedural Matters,
prepared by Amber Carter for Greater Wellington Regional Council;



Section 42A report - Part A Overall Policy Framework, prepared by Ms
Emily Greenberg;



Section 42A report - Part B Overall Policy Framework, prepared by Ms
Emily Greenberg;



Section 42A report – Beneficial Use and Development, prepared by
Mr Paul Denton;



Section 42A report – Areas and Sites with Significant Mana Whenua
Values, prepared by Pam Guest; and



The evidence of Mr Adam Canning on behalf of Fish and Game.

18. Throughout this evidence I use the following terminology and abbreviations:


Greater Wellington Regional Council is referred to as GWRC or the
Council;



The Proposed Natural Resources Plan is described as the pNRP or the
Plan;
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The Regional Planning Statement is referred to as the RPS;



The New Zealand Coastal Policy Statement is referred to as the
NZCPS; and



The National Planning Statement for Freshwater Management is the
NPSFM.

Summary of Fish and Game’s Submission

19. Fish and Game’s original submission sought relief to ensure that the pNRP
assists the Council in carrying out its functions under s30 of the Act, and
adequately provide for, or give effect to provisions, requirements and statutory
obligations required by the RMA.

Specifically, the submission sought

amendment to ensure the pNRP:
 Promotes the sustainable management of natural and physical resources in a
way or at a rate to:
o Safeguards the life supporting capacity of water, soil and ecosystems,
and
o Preserves the natural character of the coastal environment (including
the coastal marine area), wetlands, and lakes and rivers and their
margins, and the protection of them from inappropriate subdivision,
use, and development;
o Protects outstanding natural features and landscapes
o Protects areas of significant indigenous vegetation and significant
habitats of indigenous fauna
o Maintains and enhances of amenity values;
o Protects the habitat of trout and salmon
 Establishes rules relating to discharges of contaminants to water that are
consistent with the requirements of s70 RMA
 Gives effect to the NPS for Freshwater Management, as required by s67(3) of
the Act;
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 Gives effect to the New Zealand Coastal Policy Statement 2010;
 Gives effect to the Greater Wellington Regional Policy Statement 2015, as
required by s67(3) of the RMA;
 Ensures that resource use (including the taking of water and use of the
assimilative capacity of water) is necessary, reasonable, and efficient
 Protects recreational fisheries and game bird resources, including the
protection of rivers, lakes, wetlands, and their margins;
 Maintains and enhances the quality of freshwater environments, including
wetland environments, as habitats for sports fish and game birds;
 Maintains and enhances recreational values, amenity values, and the intrinsic
values of ecosystems;
 Maintains and enhances public access to and along the coastal marine area,
lakes, rivers, and wetlands;
 Sets numerical water quality and quantity standards, freshwater objectives,
or limits or targets to protect freshwater values including safeguarding life
supporting capacity and ecosystem health and processes, that are consistent
with the NPS Freshwater Management and Fish and Game sports fish and
gamebird management plans;
 Ensures that land use activities and development are managed so that life
supporting capacity and ecosystem health and processes of water is
safeguarded; and freshwater values including trout fishery, trout spawning,
recreational, and amenity values; areas of significant indigenous vegetation
and significant habitats of indigenous fauna including all remaining natural
wetlands; and the natural character of waterbodies is protected
 Ensures that land use activities and development are managed so that where
numerical water quality and quantity objectives, outcomes, standards, or
limits are currently being achieved that they continue to be met, and where
water quality and quantity objectives, outcomes, standards, or targets are
not met (currently degraded) that water quality and quantity is restored to
met them over time.
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20. My evidence for this hearing touches on many of these submission points.

Evidence

Statutory requirements for the assessment of the policy framework of the pNRP

21. A summary of the statutory framework provided by the RMA and within which
the pNRP has been set out in Ms Carter’s Part A s42A Report, section 6,
Introduction and Procedural Matters. I largely concur with this summary.

22. I agree with Ms Carter’s summary of the purpose of a regional plan and regional
coastal plan, as set out in paragraph 10 of her s42A report. I also agree with Ms
Carter in paragraph 17 of her Part A report that sections 63–70B of the RMA set
out the purpose, preparation, parameters, matters to consider and contents of a
regional plan for the whole or part of a region. It is clear that the pNRP is
intended to apply across the whole region:
“In the interim, the Plan is not inconsistent with the NPS-FM and contains
provisions that take the first step towards giving effect to the NPS-FM on a
regional scale. The Plan provides a regional, transitional regime through
which Whaitua-specific plan changes made between 2015 and 2025 will
ultimately give full effect to the NPS-FM” (p. 9, pNRP, emphasis added my
own).

23. Appendix 1 of this evidence provides my summary of the sections of the Act
that govern and guide the development regional plans.

24. It is my opinion that when taken together, all of the sections of the RMA
identified in Appendix 1 of this evidence guide the development of the overall
policy framework contained in a regional plan. Whilst I agree with Ms
Greenberg’s assessment in her Part A s42A: Overall Policy Framework of the
Proposed Plan that a regional plan should ‘address’ “the aspirations of the
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community and the Council’s Iwi partners”, I consider this must be done in such
a way that is consistent with the statutory obligations for regional plan making
provided in the RMA, as set out in Appendix 1. I shall explore this in more detail
in the next section of this evidence, The Overall Policy Framework.

The Overall Policy Framework

25. Fish and Game made submissions on many of the objectives and other
provisions discussed in Ms Greenberg’s Part A and Part B s42A Reports, Mr Paul
Denton’s s42A relating to Beneficial Use and Development, and Mr Smaill’s
evidence pertaining to the Council’s NPSFM implementation plan.2

26. Ms Emily Greenberg describes the overall policy framework of the pNRP in her
report, Part A s42A: Overall Policy Framework of the Proposed Plan:
“The overall policy framework of the proposed Plan described in this report
reflects Council policy, which responds to statutory requirements and addresses
the aspirations of the community and Council’s iwi partners” (para 35, Part A
s42A Report: Overall Policy Framework).

27. Ms Greenberg then goes on to set out five policy goals of the pNRP, which are a
mix of explicit statutory requirements (such as giving effect to the NPSFM) and
non-statutory aims (such as supporting Council’s partnership approach with the
community):


recognise and provide for Council’s partnership approach with iwi
through provisions that sustain and enhance mauri



support Council’s partnership approach with the community



promote integrated catchment management



give effect to the NPS-FM through progressive implementation and a

2

In some cases, the report writers have made recommendations to the Panel concerning Fish and Game’s submission points.
Where this has occurred, I have either responded directly to the Council’s recommendation, or, in the case of submission
points that also relate to specific topics (e.g. water quality) I have introduced my assessment of the Council’s recommendation
and indicated in which of the other Hearing Streams more specific and technical evidence will be presented.
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collaborative community process


recognise the benefits to the Wellington Region derived from the use and
development of land and water resources, while managing adverse
effects (p2-3, paragraphs 6-9).

28. I comment on these goals as follows:

“support Council’s partnership approach with the community”

29. I consider that community-based aspirations must be in service of, or at the very
least consistent with, the Council’s statutory functions and obligations under the
RMA.

“promote integrated catchment management”

30. “Integrated management” is a function of the regional council under s30(1)(a),
and which regional plans are to assist with (s63). Regional coastal plans are to
be prepared to promote integrated catchment management of a coastal marine
area (s64(2)). I agree with Ms Greenberg’s assessment of the Council’s other
statutory obligations under the NPSFM, NZCPS and RPS to achieve integrated
catchment management (paragraphs 90-97, Part A s42A: Overall Policy
Framework). I also consider that some of the pNRP’s objectives designed to
achieve integrated catchment management appear to be strongly directive, for
example, mauri is sustained and enhanced (O3, my emphasis ). However, as I
will explain, the corresponding policy and methods framework is insufficient to
achieve many of the objectives in the proposed Plan. Consequently, there is a
considerable risk that the pNRP will not assist the Council to meet its statutory
function to achieve integrated catchment management of the region’s natural
and physical resources.

“give effect to the NPS-FM through progressive implementation and a
collaborative community process”
12

31. One of the Council’s policy goals is to give effect to the NPSFM through
progressive implementation and a community collaborative process. I agree
with the Council that objectives in the pNRP do not have to “give effect to”
Policy CA 2 of the NSPFM at this time (Policy CA 2 requires freshwater objectives
and limits to be set through the process specified). However the timeframe in
Policy E of the NPSFM does not override the need to:


Give effect to the operative higher order policy documents: the RPS and the
NZCPS;



Be consistent with the NPS-FM 2014 (this necessity is noted in Mr Smaill’s
evidence at paragraph 16 - quoting MFE National Guidance on Implementing
the NPS - page 77 of 96 “Section 42A Hearing Report Part A: Overall policy
framework”).3



Ensure that the regional plan accords with and assists the regional council to
carry out its functions. Functions include those under s30(1)(c) and (f) and in
particular s30(1)(c)(ii): “the maintenance and enhancement of the quality of
water in water bodies and coastal water”.4



achieve the purpose of the Act.

32. The Council’s interim planning framework in the pNRP should, at the very least:


Include methods to reduce the cumulative quantity of contaminants
discharged into catchments that are ‘over-allocated’. This includes
where the intensification of agricultural land uses is encouraged or
promoted as a consequence of high volume in-stream water storage
projects; and



Include provisions, including methods, that at least maintain water
quality in those catchments i.e. stop any deterioration occurring.

3

The relevant part of the MfE National Guidance states: “The NPS-FM does not need to be fully given effect to with one plan
change, nor in the first available plan change, but the provisions in any plan change that is made (including project specific plan
changes, or plan changes for which the NPS-FM is not the principal reason) must be consistent with the NPS-FM”.
4
Considered in Ngati Kahungunu Iwi Inc v Hawkes Bay Regional Council [2015] NZEnvC 50 where the Environment Court
rejected an ‘unders and overs’ approach in relation to this section of the Act.
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I deal with these points further under the NPSFM heading.

“recognise the benefits to the Wellington Region derived from the use and
development of land and water resources, while managing adverse effects”

33. Whilst I commend the Council for responding to the community’s aspirations in
this policy goal, I am concerned that the policy framework established in the
pNRP to support this goal fails to manage the potential and actual adverse
effects of certain uses in a way that is consistent with the overall ethos of
sustainable management as established in s5 of the RMA.

34. It is inappropriate to consider this policy goal separately to what has sometimes
been referred to as ‘environmental bottom lines’.

By way of example, in his

s42A report, Beneficial Use and Development, Mr Paul Denton decouples the
benefits of certain types of use and development from its potential adverse
effects (which the RMA requires to be avoided, remedied or mitigated) in his
assessment of the relevant statutory context provided by the NZCPS.

Mr

Denton states:
The NZCPS sets out seven objectives for the management of the coastal
environment. These objectives aim to safeguard ecosystems, preserve natural
character, recognise the role of tangata whenua, maintain and enhance public
open space, take into account climate change, enable people and communities
to provide for their well-being and meet international obligations. Of most
relevance to provisions in the proposed Plan for beneficial use and development
are:


NZCPS Objective 4 which requires that public open space qualities and
recreational opportunities in the coastal marine area (CMA) are
maintained and enhanced.
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NZCPS Objective 6 seeks to enable people and communities to provide for
their well-being and their health and safety through use and
development.

The NZCPS contains 29 policies. Policies 6, 9, 10, 18 and 19 are the most relevant
in respect of the benefits from the use and development of the CMA (paras 4647).

35. In this way Mr Denton identifies those provisions in the NZCPS that promote the
benefits of certain types of development.5 It is not appropriate to analyse these
separately to the NZCPS provisions relating to the protection of indigenous
biological diversity, natural character and the adoption of the precautionary
approach.

36. I deal with this matter further below.

How are other second-generation regional plans structured?

37. The pNRP has been prepared and notified during a period in which the
management of freshwater resources has become a popular topic of public
debate.

It is also a period in which the science regarding water quality has

become clear and accepted – “New Zealand’s fresh waters are under stress
because of what we do in and around them”.6

38. It has also been prepared at a similar time to the progression and adoption of
other second-generation plans or plan changes to regional plans which have
tackled the issue of the decline of water quality by regulating not only point
source discharges but also diffuse discharges from land-based activities.

5

I note that Policy 8 of the NZCPS, Aquaculture, is not included in Mr Denton’s list of relevant provisions, even though
aquaculture is identified in Policy P7 of the pNRP as being a beneficial use.
6
Sir Peter Gluckman, New Zealand’s Fresh water s: values, state, trends and human impacts, April 2017, p.xxx.
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39. Most notably among these examples is the Horizons One Plan, which has had its
regulatory approach for diffuse discharges from land-based activities tested
intensively through the Environment Court and the High Court.

40. The One Plan is a combined Regional Policy Statement, Regional Plan and
Regional Coastal Plan and was made operative in December 2014. It identifies
water quality as one of the ‘Big Four’ environmental issues facing the Horizons
region. The issue is summarised in Issue 5-1: Water Quality of the RPS part of
the One Plan:

The quality of many rivers and lakes in the Region has declined to the point that
ecological values are compromised and contact recreation such as swimming is
considered unsafe. The principal causes of this degradation are:

(a) nutrient enrichment caused by run-off and leaching from agricultural land,
discharges of treated wastewater, and septic tanks
(b) high turbidity and sediment loads caused by land erosion, river channel
erosion, run-off from agricultural land and discharges of stormwater
(c) pathogens from agricultural run-off, urban run-off, discharges of sewage,
direct stock access to water bodies and their beds and discharges of
agricultural and industrial waste.

41. The One Plan addresses water quality, including the impacts of farming on water
quality. It sets out that water quality will be maintained or improved in order to
achieve specific water quality ‘targets’ to provide for the specifically identified
Values of waterbodies.

It requires that intensive farming, including most

existing farms and conversions to intensive farming practices, meet nitrogen
leaching maximums which are set out in the Plan.

42. The regulatory regime for leachate management in the One Plan to address the
issue is based on Land Use Capability (LUC), sometimes referred to as a natural
capital approach. The approach is based on the premise that “land available for
16

primary production is a finite resource and that land based industries are the
basis for the region’s economic wellbeing”.7 It allocates an N loss limit based on
the natural capital of the soils. The LUC based method seeks to:

Identify those intensive food production systems that were major contributors to
non-point source nutrient leaching now and foreseeably in the future through
growth as well as regulating those activities on a whole farm basis through
annualised N output based leaching limits in kg/ha/year set at a level that
achieves progress towards water quality objectives while allowing maximum
flexibility in land use recognising the different productive efficiencies of different
soil types.8

43. Submissions on the notified Healthy Rivers Plan Change 1 in the Waikato Region
have recently closed.

Whilst the public debate on the effectiveness and

efficiency of the proposed plan change to manage non-point source discharges
from agricultural uses to improve water quality is in its infancy, it does propose
a regulatory regime to manage farming and food production systems that
intends to make a start at discharge reductions and prepare for further
reductions and nutrient allocation mechanisms in the future.

44. Plan Change 6A to the Otago Regional Council Otago Water Plan (operative 1
May 2014) introduced water quality limits in the region’s rivers and lakes, and
discharge thresholds for farming activities. The regulatory framework permits
contaminant discharges including surface runoff provided that they comply with
thresholds set for N, P and E. Coli specified in the Plan after 2020; they comply
with rules on N loss to groundwater (as calculated using OVERSEER); and they
comply with conditions to control the effects of sediment runoff.

7
8

One Plan Environment Court Decision on the One Plan, Part 5 – Surface Water Quality – Non-Point Discharges, para 5-90.
Ibid, para 5-91, quoting Mr Maassen’s evidence.
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45. The legal submissions9 on behalf of Council compare the Council’s proposed
staged implementation of the NPSFM and the role of the Whaitua committees
to the approaches adopted in the development of the Auckland Unitary Plan
(PAUP) and in Canterbury in the Land and Water Regional Plan (CLWRP), and
was made fully operative on 1 February 2017.

46. The PAUP considers the loss of freshwater systems and degradation of their
values, particularly small streams, to be a significant issue facing Auckland. As
with the Wellington region, freshwater quality and ecosystem health in
Auckland is affected by point source and diffuse discharges from rural and urban
activities.10 The preferred approach of the PAUP in implementing the NPSFM is
not dissimilar to that proposed in the pNRP. It consists of two stages:

Stage 1:


Use surface water allocation limits (minimum flows and allocable
volumes) for rivers and streams from recent Environment Court
proceedings (Pukekohe catchments) or the proposed NESEFWL (modified
for Auckland conditions)



Set Auckland-wide surface water quality and ecosystem health interim
guidelines based on existing in-stream macroinvertebrate communities
at a policy level, rather than as standards in rules, to act as guidance to
resource consent decision makers, and



Use existing RP:ALW limits for groundwater allocation.

Stage 2:


A seven-year progressive implementation programme to develop
catchment scale water quality limits to be introduced by later Unitary
Plan changes.

47. Like the pNRP, the PAUP does not currently include methods to manage diffuse
contaminants generated by intensive agricultural land uses. However, when
9

Opening Legal Submissions on Behalf of Greater Wellington Regional Council, p.12, paragraph 56-68.
PAUP, section E1.1.

10
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comparing the NPSFM implementation plan of the PAUP with that of the pNRP,
it is important to consider that the development of the pNRP must be driven by
scale and urgency of local resource management issues. This is clear in a
document prepared by McGredy Winder and Co for Auckland Council prepared
in 2012 entitled, Freshwater Objectives and Limits and Implementing the
National Policy Statement for Freshwater Management 2011:

“Given the broad nature of the NPS it is important that regional councils
carefully consider the best way to give effect to the NPS in their community. The
best approach may well vary from region to region. The best approach in each
region will need to reflect the current and expected resource management issues
in the region, the current state of any regional policy statement and regional
plans made under the RMA , and the nature of the community and economy of
the region. […] Each regional council starts the process of implementing the NPS
from a different position. Current regional policy statements and plans deal with
freshwater management in different ways and to differing degrees. This reflects
the significance of water issues within each region and the particular approach
to resource management that each council has taken over time” (p.1-2).

48. As I will outline later in this evidence (and which will be explored in greater
technical detail in later Hearing Streams), the link made in the Greater
Wellington RPS between declining water quality in the region and agricultural
land use is quite clear. Equally clear is the direction in the RPS designed to
address this issue, which requires regional plans shall be developed to include
policies, rules and/or methods that require water quality, flows and water
levels, and the aquatic habitat of surface water bodies are to be managed for
the purpose of safeguarding aquatic ecosystem health and other identified
purposes (Policy 12, RPS).

As expanded on in the legal submissions of Ms

Ongley, the NPSFM is not the only document that contains ‘bottom lines’. At
Hearing Stream 4 Fish and Game will be providing evidence that the limits for
ecosystem health identified in O24 and O25 are insufficient if the aim of the
pNRP is to provide for and protect the ecological health of waterways in line
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with the MCI levels proposed for each River Class in Table 3.4. Nitrate limits in
particular need to be adopted. In my opinion such limits should be adopted
without delay, along with methods that allow diffuse discharges to be measured
against them for compliance (although a ‘period of grace’ for existing farms to
meet such limits could be adopted consistent with planning approaches
elsewhere).

49. In the case of the Canterbury Land and Water Regional Plan example, I note that
it contains objectives and policies that seek to manage agricultural activities in
order to ensure the quantity and quality of water is sufficient to provide for the
life-supporting capacity of ecosystems and ecosystem processes. A key policy is
the minimisation of nutrient loss from farming activities. To this end, the LWRP
contains region-wide provisions and rules as well as catchment specific
provisions, including rules to manage nutrient discharges from agricultural land
uses. On a region-wide basis, the LWRP caps the permitted nitrogen loss
calculation for farming activities at 10kg per hectare per annum. Specific limits
are set for allocation zones, based on the assimilative capacity of the
catchments in those zones.

50. Legal comment has now been provided in respect to the appropriateness of
Canterbury’s approach to a staged implementation of the NPSFM.

In the

Environment Court decision Infinity Investment Group Holdings Limited v
Canterbury Regional Council [2017] NZEnvC 36 the Court stated:

“[126] … in our view it is now a notorious fact (in a legal sense) that exreta from
farm animals on land are a cause of deterioration in down catchment water
quality. (As are stormwater and sewerage systems in urban areas). It is equally
notorious that increasing intensification of farming with irrigation from water
abstraction may exacerbate that deterioration by increasing discharges of
contaminants (often rather coyly called ‘nutrients’ in regional planning
instruments) and decreasing river flows (thus increasing concentrations of the
contaminants)”.
20

51. This recent decision reinforces the view that a regional council cannot turn a
blind eye to this source of contaminants. This Decision raises doubt regarding
whether the approach of the Canterbury LWRP is appropriate, including the
permitted activity rule in that Plan, particularly in light of Policy B5 NPSFM 2014
“... every regional council ensuring that no decision will likely result in future
over-allocation ...”. Ms Ongley will address this further in legal submissions.

52. Whilst the individual approaches of the regional plan examples provided here
differ in terms of their regulatory stringency and application of water quality
limits and discharge thresholds, most of the regimes act on the acceptance that:


Agricultural activities cause an increase in contaminants to flow into
waterways from non-point sources;



Management of non-point source contaminants presents a challenge
because of their diffuse nature and chronic impact; and



Non-point source discharges can and should be regulated to reduce
their adverse environmental effects.

53. There is considerable evidence that past and current land use and discharge
patterns, and a lack of regulatory methods to manage or allocate for discharges,
has resulted in the current degraded states of waterbodies in the region - most
notably the Ruamāhanga River. 11 As stated, the RPS acknowledges this
relationship between land use and water quality degradation. In my opinion,
the lack of regulatory oversight proposed in the pNRP over agricultural land uses
known to contribute to declining water quality stands out as an exception to a
general trend in regional planning. I consider the appropriate response to the
resource management issues the Council and the community faces in respect of
the management of the quality and quantity of freshwater is to acknowledge
the impacts of non-point source discharges from agricultural land use on water

11

Recognised for example in Chapter 3.4 of the RPS.
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quality, and to actively manage those discharges through regulatory
mechanisms, as well as non-regulatory mechanisms, without delay. This should
include setting in-stream water quality limits and targets.

How is the pNRP structured?

54. The provisions in the pNRP are organised to provide a management framework
for resources at the regional level, prior to the development of more catchment
specific levels for the five Whaitua.

As notified, the Whaitua chapters in the

pNRP provide an interim policy framework and rules structure at the catchment
level for minimum flows, minimum water levels and core allocation. These are
to be reviewed by the Whaitua committees and may be amended by plan
changes or variations following recommendations made by the Whaitua
committees. The plan user is advised to read the Whaitua provisions in
conjunction with the region wide provisions in Chapters 2, 3, 4, 5 and 6 that still
apply.12

55. According to the explanatory text of the Plan, the work of the Whaitua
committees is central to the Council’s implementation of the NPSFM, which
allows councils until 2025 to develop provisions that give effect to its
requirements.

The Whaitua committees will “work with their catchment

communities to develop recommendations for limits related to water quality
and quantity, as directed by Policy CA2 of the NPSFM”. 13 The Council’s view of
how the pNRP fits into the plan development process is described in the pNRP
as follows:

“In the interim, the Plan is not inconsistent with the NPS-FM and contains
provisions that take the first step towards giving effect to the NPS-FM on a
regional scale. The Plan provides a regional, transitional regime through which

12
13

pNRP, p.16.
pNRP, p.9.
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Whaitua-specific plan changes made between 2015 and 2025 will ultimately give
full effect to the NS-FM”.14
56. The relationship between the pNRP and the work and purpose of the Whaitua
committees is also summarised in the Chair’s Foreword of the pNRP:

The plan establishes some bottom lines for the management of our natural and
physical resources throughout the region and sets a regulatory regime, but the
Whaitua committees will ensure communities can develop a local framework
and continue to take initiatives at a local level in addition to this regime.

The Whaitua committees will decide how water quality will be managed in their
catchments, reflecting local values and aspirations informed by new scientific
evidence and models for managing water use more efficiently. Residents can
expect to see this work pick up over the coming years as the Whaitua
committees are progressively implemented throughout the whole region.
57. In the next part of my evidence, I provide a high-level assessment as to the
degree to which the pNRP meets the statutory requirements to give effect to
the RPS and the NZCPS. I then consider consistency with the NPSFM. I conclude
that the Council’s choice to defer the delivery of catchment specific provisions
to the Whaitua committees is insufficient justification for the omissions in the
policy framework, and that the plan does not set ‘bottom lines’ in an effective
manner.

Does the policy framework of the pNRP give effect to the RPS?
58. Section 67 of the RMA requires that the contents of a regional plan must give
effect to any regional policy statement (s67(3)(c)). That is the pNRP must
actively implement the provisions of the RPS. The obligation imposed on a

14

pNRP, p.9.
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regional plan by s67(3)(c) extends to all regional plans.15 This is emphasised in
the wording in the RPS of the policies themselves, which are generally prefaced
by “Regional plans shall […]”.

59. The RPS was made operative in April 2015. It includes policies that:


Direct regional plans, policies;



Are to be considered when processing or deciding a consent or a plan
change or variation;



Allocate responsibilities for indigenous biodiversity; and



Outline non-regulatory actions.

60. The operative RPS identifies two regionally significant issues directly related to
the region’s fresh water quality. In summary, these are:


Reduction in water quality arising from discharges and contaminants
from urban and rural land uses; and



The impairment of ecosystem function in rivers, lakes and wetlands by
activities such as riparian vegetation removal, stock access to river, lakes,
wetlands and their margins, and surface water and connected
groundwater.16

61. Also of relevance are the regionally significant issues identified in the RPS
related to the reduction in extent and continued degradation and loss of
indigenous ecosystems, including aquatic ecosystems. The explanatory text to
the issue identifies that the contamination of aquatic ecosystems by sediment,
pollutants and nutrients as a result of human actions as one example of adverse
effects on indigenous ecosystems.17

15

The direction under s66(2)(a) that the pNRP “have regard to - (a) any proposed regional policy statement in respect of the
region” is not applicable as there are no changes proposed to the RPS at this time.
16 RPS, p.41.
17 RPS, p.52.
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62. In response to the issue of declining water quality in the region, the RPS
requires:


The life-supporting capacity of waterbodies to be safeguarded (RPS
Objective 12);



Healthy functioning aquatic ecosystems to be supported (RPS Objective
13); and



Indigenous ecosystems and habitats with significant biodiversity values
to be maintained and restored (RPS Objective 16).

63. To achieve these aims, the RPS gives a clear direction that regional plans must:


Identify management purposes for water bodies in the region (Policy 12);



Identify limits for water quality, flows and water levels, and aquatic
habitat appropriate to the management purposes identified (Policy 12);



Protect aquatic ecological function of waterbodies including through the
management and regulation of certain activities that can adversely affect
aquatic ecological function (Policy 18); and



Manage the amenity, recreational and indigenous biodiversity values of
rivers and lakes (Policy 19).

64. The pNRP contains objectives that identify management purposes for
freshwater. These include Objective O5 which establishes the fundamental,
region-wide, management outcomes for freshwater in respect of the values of
aquatic ecosystem health and mahinga kai:

Freshwater bodies and the coastal marine area, as a minimum, are managed to:
(a) safeguard aquatic ecosystem health and mahinga kai
(b) […]
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65. Consistent with the RPS, the pNRP identifies other freshwater management
purposes, including contact recreation and Māori customary use (O5), the
sustainment and enhancement of mauri (O3), provision for the health needs of
people (O6), and the maintenance and improvement of the habitat of trout
(O30).

66. Whilst the identification of values in the pNRP may be more or less consistent
with the direction provided in the RPS, the pNRP does not provide a sufficiently
robust policy and regulatory framework to protect, maintain or enhance those
values, including ecosystem health.

67. O25 is intended to guide consent applications (for those activities that require
consent under the pRNP) and also to guide the work of the Whaitua
Committees.
68. Objective O25 does set water quality ‘objectives’. I note that Ms Greenberg does
not address submission points that are specific to O25 in her Part B report, and
indicates that these will be addressed in the Hearing Stream 4 – Water Quality.
However I consider that the flaws that exist with O25 and the policies designed
to achieve it are symptomatic of the statutory and structural weaknesses at the
heart of the pNRP, and therefore I will flag my concerns with O25 here.18

69. Objective 25 establishes the specific management framework for water quality,
flows, water levels and aquatic habitats in order to achieve O5 and safeguard
aquatic ecosystem health and mahinga kai. O25(c) and the accompanying
Tables 3.4 – 3.8 describe both numeric and narrative water quality ‘objectives’
which must be met. Table 3.4 sets out the aquatic ecosystem health and
mahinga kai objectives for rivers, class 1-6. These include narrative objectives
for macrophytes, fish and mahinga kai species, and numerical objectives for
periphyton and invertebrates (as expressed by the Macroinvertebrate

18

Noting that Fish and Game is also appearing at Hearing 4 to further submit on this matter.
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Community Index (MCI)). Table 3.4 does not include parameters for nutrients (N
and P).

70. I consider that Objective 25 and the policy framework intended to achieve it are,
as currently written, incomplete and insufficient to ensure that water quality
can be managed to safeguard aquatic ecosystem health on a region-wide basis.
Professor Death will give evidence at Hearing Stream 4 that it is also essential to
manage nitrogen (N) in particular (and also phosphorus) to achieve the MCI
numerical objectives in O25.

71. For rural land-based activities that also require a resource consent under the
pNRP, Objective 25 and its associated policy framework provide insufficient
guidance to manage the adverse effects. I refer the Panel to the worked
example in Appendix 2 of this evidence, which sets out the policy framework
against which a discretionary activity cultivation activity would be assessed
(under Rule 96 of the pRNP).19

This example illustrates that, particularly for

activities that may on their own have “minor” effects but on a cumulative basis
have significant adverse effects, O25 and associated policies provide little
guidance as to whether an activity would be considered acceptable under the
pNRP. In that example the absence of a benchmark for P and sediment makes
the measurement of effects of activities against the provisions of the pNRP
meaningless and subject to subjective assessment. The example also illustrates
the number of Objectives and policies that need to be worked through in the
absence of such guidance, placing a large onus on consent applicants with little
real gain.

72. For cumulative adverse effects, and where subcatchments/catchments are
‘over-allocated’ in terms of water quality, the argument can be made (put
crudely) that a little bit more will not make things worse. For such effects it
becomes even more important to have N and P limits that are formulated on the
19

I have used this example because it represents one of the land use activities associated with farming that requires consent,
the other being “break feeding”.
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basis of a loads analysis so that (a) proportionate contribution of an activity to
the load in the subcatchment/catchment can be calculated; and (b) reduction in
loads needed to achieve water quality outcomes of objectives, can be assessed.
Under the MCI and other parameters in 025, although resource consent for an
activity could include conditions and monitoring of the activity against those
parameters, I suggest the parameters provide limited guidance as to whether a
consent should be granted.

73. In failing to put in place limits and targets for water quantity and quality, and
providing insufficient mechanisms by which diffuse discharges from agricultural
land uses can be managed to ensure the maintenance and enhancement of
water quality, the policy framework of the pNRP does not give effect to the the
RPS.
Does the pNRP give effect to the NZCPS 2010?

74. Section 67(3)(b) of the RMA identifies the NZCPS as one of the documents that a
regional plan must give effect to. The pNRP must give effect to the NZCPS, must
address the activities in the region that affect water quality in the coastal area,
and it must provide for maintenance of that water quality.

75. The objectives that Fish and Game submitted on for reasons related to giving
effect to the NZCPS and which have been discussed in Mr Denton’s s42A report,
Beneficial Use and Development, are O2, O4, O8 and O10 (which Fish and Game
made a further submission on opposing relief sought by Federated Farmers).
The policies that Fish and Game submitted on for reasons related to giving effect
to the NZCPS and which have been discussed in Ms Greenberg’s Part B report:
Overall Policy Framework, are P3 and P4.

76. The pNRP contains provisions (objectives, policies, methods and rules)
pertaining to the coastal environment. This includes parts of the Ruamāhanga
River and Lake Onoke in the Ruamāhanga Whaitua.
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77. Objective 1 of the NZCPS is particularly relevant to water quality in the coastal
environment.

Objective 1
To safeguard the integrity, form, functioning and resilience of the coastal
environment and sustain its ecosystems, including marine and intertidal
areas, estuaries, dunes and land, by:
…
maintaining coastal water quality, and enhancing it where it has deteriorated
from what would otherwise be its natural condition, with significant adverse
effects on ecology and habitat, because of discharges associated with human
activity.

78. Policy 4 seeks the integrated management of natural and physical resources in
the coastal environment, and activities that affect the coastal environment. It is
particularly relevant in a discussion on the overall policy framework of the pNRP
as it identifies the need to manage land use activities that may affect water
quality in the coastal environment through increasing sedimentation. More
fully, Policy 4 requires:

(c) particular consideration of situations where:
[…]
(iv) land use activities affect, or are likely to affect, water quality in the
coastal

environment

and

marine

ecosystems

through

increasing

sedimentation; or
(v) significant adverse cumulative effects are occurring, or can be anticipated.
(My emphasis)
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79. Policy 21 sets out the ways in which water quality in the coastal environment
can be enhanced in situations where its deterioration is having a significant
adverse effect on ecosystems, natural habitats, or water based recreational
activities, or is restricting existing uses such as shellfish gathering and cultural
activities. The policy directs that priority should be given to improving that
water quality by:

a) identifying such areas of coastal water and water bodies and including them
in plans;
b) including provisions in plans to address improving water quality in the areas
identified above;
c) where practicable, restoring water quality to at least a state that can support
such activities and ecosystems and natural habitats;
d) requiring that stock are excluded from the coastal marine area, adjoining
intertidal areas and other water bodies and riparian margins in the coastal
environment, within a prescribed time frame; and
e) engaging with tangata whenua to identify areas of coastal waters where they
have particular interest, for example in cultural sites, wāhi tapu, other
taonga, and values such as mauri, and remedying, or, where remediation is
not practicable, mitigating adverse effects on these areas and values.
(My emphasis)

80. An overall policy framework that does not actively lead to water quality
improvements in the region will not give effect to the NZCPS. Likewise, a policy
framework that does not actively manage land use activities in the region that
affect, or are likely to affect, water quality in the coastal environment and
marine ecosystems through increasing sedimentation will not give effect to the
NZCPS. An interim table of limits and targets that maintain current state is
necessary to ensure the NZCPS is given effect to.
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Consistency with the NPS for Freshwater Management 2014?20
81. The Part B s42A report: Overall Policy Framework and Mr Smaill’s evidence
describe the Council’s staged implementation plan for the NPSFM, and the role
of the Whaitua committees in that implementation framework. The Part B s42A
report discusses Fish and Game’s submissions on this matter on in Issue 3.1,
from paragraph 234.

82. I agree with the Council’s assessment that the pNRP does not have to
implement all of the policies of the NPSFM at the present time and there is an
issue whether that is “reasonable in the circumstances” (Policy E1(b) and (c)). I
also agree that the Tables of proposed Objectives O24 and O25 do not need to
“give effect to” Policy CA 2 of the NSPFM at this time (Policy CA 2 requires
freshwater objectives and limits to be set through the process specified).

83. Ms Ongley will address the requirements of the NPSFM from a legal perspective.
It is my opinion that the ability conferred on Council by E1 of the NPSFM to
progressively implement the policy statement does not negate the Council’s
duties to effectively and efficiently manage the region’s freshwater resources in
a manner that is in accordance with s5 of the RMA. Neither does Policy E1 of
the NPSFM neutralise the Council’s obligation to give effect to the provisions of
the RPS or NZCPS in respect of the management of the region’s freshwater
resource in the pNRP. I have already referred to need to give effect to these
higher order policy documents. It must also be remembered that a regional
plan must assist the regional council to carry out its functions, which include
those under s30(1)(c) and (f) and in particular s30(1)(c)(ii): “the maintenance
and enhancement of the quality of water in water bodies and coastal water”.

20

Fish and Game made a number of broad submission points regarding the overall framework of the objective, policies and
rules of the pNRP. Several are included in the recommended decisions table appended to the s42A Overall Policy Framework
Part B report. The reporting officer has made recommendations on these submissions in light of the Council’s preferred
method of implementing the NPSFM. The submission points in question are s308/024, s308/040, s308/041, s308/085,
s308/097 and s308/098.
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84. Furthermore, the provisions of the notified plan must be consistent with the
NPSFM’s direction that the use and development of land, and the discharges of
contaminants be managed sustainably to safeguard ecosystem health, and
ecosystem processes. In this way, Objectives and Policies of the NPSFM remain
relevant prior to the proposed implementation date of 2025. Although Policies
CA 1 – 4 may require a longer implementation timeframe, the Council has
acknowledged that a ‘transitional’ arrangement is required in the interim. As I
have said, the transitional arrangement that is appropriate must depend on the
circumstances of the relevant region. Mr Canning’s evidence sets out the
circumstances in this region.

85. The general relationship between some agricultural land uses and poor
ecological health can be applied to many of the tributaries and the mainstem of
the Ruamāhanga River. Through analysis of MCI scores for the Ruamāhanga
catchment, it can be concluded that whilst the ecological health of many of the
waterways in the Ruamāhanga catchment is currently stable, with an MCI of
105, in the Ruamahanga, there is a risk of further deterioration, if land use
intensifies.

86. Mr Canning’s evidence leads me to consider that the failure of the pNRP to
provide a policy framework that provides for the management of nutrients (N
and P) from agricultural land use activities prior to the development of specific
Whaitua objectives and policies represents a significant weakness in the Plan’s
ability to achieve O25 and to give effect to the direction in the NPSFM requiring
water quality to be managed for the purpose of safeguarding aquatic ecosystem
health.

87. Mr Canning’s evidence indicates that non point source discharges account for
approximately 80% of the N load in the region’s freshwater bodies. He also
demonstrates that a significant number of the region’s freshwater bodies,
including those in the Ruamāhanga catchment, are over-allocated in terms of N
load, to the extent that MCI levels proposed in Table 3.4 are unable to be
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achieved given the lack of proposed objectives, policies, and methods within this
plan that put in place an allocation framework that sets out how the nutrient
load will be reduced in order to meet these proposed MCI targets.

88. The direction in the NPSFM is that the quality of fresh water in water bodies that
have been degraded by human activities to the point of being over-allocated be
improved. The methods framework in the pNRP is insufficient to start to
address the resource management issue of over-allocation facing the region’s
freshwater resource as it does not ensure point and non-point source discharges
of contaminants from primary production land uses are managed to
environmental limits and output based standards.

This will result in the

Council’s failure to sustainably manage the land and water resources of the
region, and may lead to further decline in the health of freshwater
environments and their values.

89. The recent Environment Court decision in respect of Infinity Investment Group
Holdings Limited v Canterbury Regional Council [2017] NZEnvC 36, which will be
discussed in Ms Ongley’s legal submissions, demonstrates the procedural and
resource management risks of a regional planning framework that does not
include provisions that will effectively maintain water quality.

I consider that

there are direct parallels to be drawn between the Environment Court findings
in the Infinity case and potential resource management scenarios under the
pNRP.

90. As in the Infinity case, the pNRP will effectively allow “increased intensity of
farming activity and consequent emissions can occur as of right” [205], even in
catchments that do not meet water quality standards. It is clear from the
Environment Court decision that planning frameworks that do not include
methods for avoiding, remedying or mitigating the downstream effects of
increased land use or contain in-stream water quality outcomes in catchments
exhibiting adverse water quality trends, are considered untenable and
inconsistent with the NPSFM and a Council’s functions under the RMA.

This is
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contrary to Policy B5 of the NPS-FM 2014, in circumstances where there is
sufficient information currently to determine those

catchments and

subcatchments that are being used to a point where freshwater objectives are
no longer being met.

91. The Court said that the Canterbury Land and Water Plan (CLWRP) lacked any
method for reducing the cumulative quantity of contaminants discharged to a
catchment – especially in the circumstances of that case where there was a
proposal to intensify the land use (e.g. by increased stocking rates) in reliance on
extra water for irrigation under a new take permit [226]. Similarly, the pNRP
lacks any such method, and as in that Decision (at [192]) it is “difficult if not
impossible” to know from the objectives what this Plan intends to do in respect
of existing and future over-allocation. The objectives in the pNRP are similarly
stated in a general way and there is no ranking of them. This is clear from the
s42A report prepared by Mr Paul Denton, which describes how the Objectives of
the pNRP are meant to be considered by plan users, including, presumably,
decision makers:

“The objective needs to be read in conjunction with all objectives and no one
objective can be read as a stand-alone objective that gives effect to all statutory
requirements” (para 132).

92. In the Infinity case the Environment Court cautions against generally-worded
objectives with no rankings.

93. The Council’s preferred approach with respect to implementing the NPSFM will
result individual consent applicants shouldering the burden of the consideration
of achieving the NPSFM’s objectives. Given the lack of guidance, the burden on
these applicants could be higher (of consideration at least) than on those
applying in the future.

Such a situation does not provide the certainty many

resource users require to make important decisions regarding future
investment, and could be considered to be potentially inequitable for some
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resource users. Without effective interim policy, there is the potential for
inconsistent decision making as well as potentially high costs for consent
applicants.
Commentary on Recommendations to Fish and Game Submission Points made by
Reporting Officers

94. In this section I concentrate on submissions made by Fish and Game and relief
sought that have not been addressed or discussed earlier in this evidence.

95. There are two s42A reports associated with Hearing Stream 1 that make
recommendations on relief sought by Fish and Game. These are Ms Greenberg’s
Part B s42A Report: Overall Policy Framework, and Mr Denton’s s42A report on
Beneficial Use and Development. The following comments are instances where
the reporting officers have not accepted Fish and Game’s submission points or
have not considered the relief sought by Fish and Game appropriately within the
context of the reasons given.

Values in the pNRP

96. In submission point s308/001 Fish and Game supports the approach of the
Council in relation to the integrated management of land and water resources
and the identification of values including intrinsic values of freshwater and
ecosystems. However as notified, the plan fails to identify a number of these
values which are a fundamental component in establishing the planning
framework required to sustainably manage land and water resources. Fish and
Game sought relief to expand the list of values in Section 1 and Table 1.1 of the
pNRP to include elements such as primary recreation, trout fishery and trout
spawning and natural form and function.

97. Ms Greenberg has rejected this request, and considers it is not appropriate to

alter Table 1.1. “As stated in the second sentence of Section 1.6, the values of
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water listed in Table 1.1 are those ‘that have been identified during the
development of the Plan.’ The final sentence of this paragraph clarifies that, ‘in
the table, the values have been sourced from the following: NPS-FM; policies in
the RPS; the RMA; mana whenua; and community and stakeholder
engagement.’
“Table 1.1 is a description of the values identified during the development of the
proposed Plan. I do not consider it appropriate to alter Table1.1 to be something
other than a description of the past and the development of the proposed Plan”
(Part B Overall Policy Framework s42A, p.21, para 80-81).

98. I would note that many more values than those in Table 1.1 have been identified
in the course of the development of the Plan, as evidenced by the schedules and
the objectives to support the schedules.

The values in Table 1.1 should

correspond with the values identified in the Plan at the very least. I request that
the Panel consider Fish and Game’s relief in this respect.

Mahinga Kai

99. I note that the reporting officer is recommending no alteration to the definition
of mahinga kai that is used extensively throughout the pNRP. Fish and Game’s
submission on mahinga kai is more broad than concerns regarding the definition
(it is partly discussed in s308/002). In summary, Fish and Game consider it
appropriate that mahinga kai and aquatic ecosystem health are uncoupled and
recognised and protected in their own right. Fish and Game will present more
technical and detailed evidence in support of this request at Hearing Stream 4 –
Water Quality. Professor Death deals with this matter (Death 2015 attached to
Mr Canning’s evidence).
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Objective O2

100.Fish and Game’s submission on objective O2 (s308/013) sought to include
recognition of ecosystem health, ecological processes, natural character, and
ecosystem services to the economic, social, and cultural aspects within the
Objective. Fish and Game submitted that the benefits of natural systems and
processes to human health and social and economic wellbeing should be
recognised and provided for in the Objective.

101.Objective O2 is as follows:

The importance and contribution of land and water to the social, economic and
cultural well-being of the community are recognised.

102.It is described in the s42A report: Beneficial Use and Development as forming:

“part of the overall planning framework and recognises the contribution that the
use of land and water make to community wellbeing. The planning framework
includes provisions that recognise benefits of the use and development of land
and water” (para 76).

103.The reporting officer has rejected Fish and Game’s submission on the basis that
“many of the natural systems the submitters refer to are dealt with in other
objectives in the proposed Plan” (para 125, Beneficial Use and Development).
But, as with other Objectives in the pNRP, there is no link between them.
Therefore this Objective O2 could be read in isolation and without consideration
of the context for using land and water for social, economic and cultural wellbeing.

104.The elements that Fish and Game seek to be included in the terms of O2 are the
critical components of land and water that must be maintained, restored or
protected in order that those resources continue to be available for sustainable
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use and development (to further and sustain social, economic and cultural
wellbeing).

105.They are also those elements of land and water resources that can be measured,
monitored and quantified in a way that allows resource users and decision
makers under the RMA to determine the potential and actual adverse effects of
an activity that exploits, or is predicated on the exploitation of, land and water
resources.

106.To use land and water resources for the benefit of a community in a way that
does not avoid, remedy or mitigate the adverse effects of those activities on the
environment would clearly inconsistent with the purpose of the RMA. Other
objectives and the associated policy framework in the pRNP must be relied upon
to create an appropriate assessment framework. However there is no direction
within the Plan that assists plan users or decision makers to determine which is
the appropriate selection of objectives and policies against which to assess any
given activity. There is no direction to plan users or decision makers as to which
consideration within a suite of relevant objectives or policies should take
precedence.

107.As Fish and Game’s submissions on objectives such as O17 (Natural Character)
and O19 (Natural Processes) reveal, there are grave concerns that these
objectives are insufficiently robust to ensure that s6 of the Act are given effect
to, and the sustainable management is promoted.

108.In my opinion, the reporting officer’s assessment of the merits of Fish and
Game’s submission on O2 has been undertaken within a policy vacuum and fails
to recognise that there is a need to ‘rank’ Objectives or at least to provide
guidance to how they fit together.

109.Fish and Game will present more evidence in support of its submissions on these
matters at the appropriate Hearing Stream (Hearing Stream 3).
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Objective O4

110.I welcome the Council’s recommendation to amend the wording of O4 to read:

The intrinsic values of aquatic fresh water and marine ecosystems are recognised
and the life-supporting capacity of water and aquatic ecosystems are
safeguarded are recognised.

111.Whilst the amendments now direct Council to ‘recognise’ intrinsic values of
ecosystems, they do not provide direction as to how those values should be
managed or treated. For example, once they are recognised, is it the pNRP’s
intention to protect them, and how?

Intrinsic values are not specifically

referenced in subsequent policy or methods in the pNPR. As discussed earlier
Fish and Game will present evidence at Hearing Stream 4 that the limits in the
pNRP will not safeguard life supporting capacity.

112.I note that Ms Greenberg has recommended that Fish and Game’s relief to
include reference to Natural Character is included in O4 be rejected (s308/014).
The issue of natural character, and whether the pNRP preserves natural
character and protects it from inappropriate use and development is part of a
wider discussion on a number of provisions. I understand that these will be
dealt with in Hearing Stream 3, at which Fish and Game will present more
detailed and technical evidence in support of the relief it seeks.

Objective O5

113.Fish and Game’s position is that Objective O5 fails to protect natural character,
to safeguard life supporting capacity, and provide for primary contact recreation
(s308/015). As such it is contrary to the purpose and principals of the RMA and
fails to give effect to the NPSFWM. Also at issue in a discussion of O5 is Fish and
Game’s contention that mahinga Kai and ecosystem health are two primary
values that need to be recognised and provided for separately within the pNRP.
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Fish and Game seek that Objective 05 is amended to recognise and protect the
natural character of fresh waterbodies and the coastal marine area, and where
degraded restore natural character as follows:

Fresh water bodies and the coastal marine area, as a minimum, are managed to:

(a) safeguard life supporting capacity and aquatic ecosystem health
(aa) safeguard and mahinga kai, and
(b) recognise and provide for primary contact recreation and Māori customary
use, and
(c) in the case of fresh water, provide for the health needs of people and
(d) recognise and protect Natural character including:
(a) Natural elements, processes and patterns;
(b) Biophysical, biochemical, ecological, geomorphological and morphological
aspects;
(c) The natural movement of water and sediment including hydrological and
fluvial processes

114.Ms Greenberg does not support Fish and Game’s request on the basis that:

“the request to split sub-clause (a) of proposed Objective O5 into two separate
values is contrary to the framework of the proposed Plan, which recognises
Council’s partnership approach with mana whenua, in part, through a ‘shared
values objective’ approach that manages for aquatic ecosystem health and
mahinga kai together, as well as managing for contact recreation and Māori
customary use together. Therefore, I do not support the s308/015 request to
split sub-clause (a) into two separate s sub-clauses” (p.121, para 540).

Although recognise and provide for is used in section 6 of the RMA, and relates
to matters such as the value of ‘Māori customary use’, Objective O5 uses ‘to
provide for’ which is a stronger requirement than ‘recognise’. Therefore, in my
view, the addition of ‘recognise and’ to condition (b) would not add anything
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that is not already included by the use of ‘provide for’.

The submission also

seeks additional sub-clauses to recognise and protect natural character. I
consider that this is sufficiently addressed in proposed Objective O17. I note that
submission points on proposed Objective O17 will be assessed in the s42A
officer’s report on Natural form and function (p.121, para 542).

115.Fish and Game support the shared values approach. However, if the parameters
to measure these values are different and potentially conflicting, then it
questions the degree to which either value be safeguarded as required by the
RMA, the NPSFM and the RPS. Fish and Game will provide additional technical
evidence at Hearing Stream 4 on the topic of mahinga kai and aquatic ecosystem
health. As with Fish and Game’s submission in respect of O4, the issues as to
whether the pNRP preserves natural character and protects it from
inappropriate use and development is part of a wider discussion on a number of
provisions and will be discussed in Hearing Stream 3.

Objectives O7 and O8

116.Fish and Game made submissions on O7 and O8 (s308/016 and s308/017
respectively), which are on the topic of the allocation of water but framed
within the concept of Beneficial Use and Development.

O7: Fresh water is available in quantities and is of a suitable quality for the
reasonable needs of livestock.

O8: The social, economic, cultural and environmental benefits of taking and using
water are recognised and provided for within the Plan’s allocation framework.

117.Fish and Game seek amendment to O7 to ensure that the provision of water for
livestock is not contrary to s14(3)(b) of the RMA and that it does not cause
significant adverse effects on aquatic life and occurs within water quantity
limits. The reporting officer considers that Fish and Game’s concerns that O7 is
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contrary to section 14(3)(b) and the principles of sustainable management, and
the NPSFWM unfounded:

“When read alongside the other provisions of the proposed Plan, Part 2 of the
RMA and the NPS-FM will be given effect to by the implementation of the
Whaitua programme as explained in the evidence by Mr Smaill. The objective
needs to be read in conjunction with all objectives and no one objective can be
read as a stand-alone objective that gives effect to all statutory requirements.
Other section 42A reports address the issues made by the submitters, in
particular section 42A officer’s report: Part A: Introduction and procedural
matters and section 42A officer’s report Part A: Overall policy framework of the
proposed Plan” (para 132).

118.The reporting officer goes on to state:
“In one respect this objective sets out what is provided for as a permitted activity
in the RMA. Similar to the approach in Objective O6, the intention of Objective
O7 is a high level statement that sufficient stock drinking water is to be provided
for in the proposed Plan and that it is of an appropriate quality for stock
consumption” (para 132).

119.The officer’s response that the objective sets out what is provided for as a
permitted activity neglects to reflect on the fact that permitted activities are
circumscribed by a threshold, and that the threshold should be consistent with
the Council's overall allocation framework, which should be consistent with the
NPSFM and the RMA. The objective, as notified, does not acknowledge that all
water takes, including permitted takes, are provided for within a water quantity
management framework that must ensure matters prioritized by the RMA and
the NPSFM, for example life supporting capacity and natural character, are
provided for.
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120.In response to the reporting officer’s reasoning in para 132 of his report, I
consider that it is necessary for each objective pertaining to the allocation and
use of water to contribute to an overall framework that is ensures reasonable
use, ensures minimum flows and allocation regimes are set to provide for life
supporting capacity, ensure takes do not compromise natural character, and
that adverse effects are avoided, remedied or mitigated.

These are

fundamental parameters that should apply to all takes of water at the regionwide level. As currently stated there is no real guidance as to the relationship
between different objectives. In my opinion, the balancing act being asked of
plan users is unreasonable, and will result in conflicts between uses being
determined on a case-by-case basis, at potentially significant expense to
applicants and affected parties.

121.Similarly, the pRNP does not provide the Whaitua Committees with the policy
direction needed to ensure the development of an equitable allocation of water
resources at the finer catchment grain.

122.Fish and Game seek relief to amend objective 08 to ensure that the take and use
of water, including its assimilative capacity, occurs within environmental limits
which achieve the freshwater objectives in relation to non-consumptive values
including safeguarding life supporting capacity and ecosystem health and
processes, cultural values, natural character, mahinga kai, indigenous species,
and the habitat of trout, and recreational values including primary contact
recreation and angling. Council received a number of submissions on this
objective, however Fish and Game’s submission point was not amongst those
considered.

123.On other submissions the reporting officer considers:

“Objective O8 is clear in describing its intention, which is that, the social,
economic, cultural and environmental benefits of taking and using water are
recognised and provided for within the proposed Plan. In regards to the specific
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relief sought by submitters on industrial and agricultural matters, I consider that
these matters are already part of the social and economic fabric of the region.
Therefore there is no need to place specific wording into Objective O8 as these
activities are inherently part of the overall policy framework, including the water
allocation framework of the proposed Plan. Listing some specific activities or
classifications within the objective, and not others, is not preferred because
those activities are already encompassed in the generic scope of the Objective.
The general terms used within the objective, are in my view, the most preferred.
Further, Objective O8 itself does not need to be completely balanced between
the benefits and the costs of an activity as the proposed Plan needs to be
considered as a whole. There are other objectives e.g., Objective O5 and
Objective O25 that describe outcomes for water quality” (para 137)

124.Fish and Game’s submission requests the inclusion of those features and
components central to the concept of a sustainable take and use of water, as
required by the RMA, for example, those matters listed in Part 2 of the RMA. I
contend that the Objective must state an environmental outcome that is
consistent with the purpose of the Act, the RPS and the NPS. I therefore request
that the relief sought by Fish and Game be considered.

125.Fish and Game will present further planning and technical evidence it support of
its submissions and relief sought in respect of the pNRP’s allocation framework
at Hearing Stream 3.

P3 Precautionary Approach

126.Fish and Game sought for the precautionary approach policy P3 to be retained
as notified on the basis that it promotes the sustainable management of natural
resources (s308/042). In response to submission points, the reporting officer
recommends amending P3 to read as follows:
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Use and development shall be managed with a precautionary approach where
there is limited information regarding the receiving environment and the effects
and any adverse effects are potentially significant effects the activity may have
on the environment.

127.The removal of words referencing the environment is not helpful, given that any
assessment of adverse effects is within the context of their impacts on the
environment. The type of environment within which or upon which adverse
effects takes place, whether there is limited information for that environment, is
of critical importance to determining the degree of precaution needed.

The

addition of the words “are potentially significant” are inappropriate in the
context of regional planning, where the presumption (ss 12 – 15C) differs to that
for land use activities. I suggest that qualification will simply serve to invite
argument as to whether effects are “potentially significant”.

128.Fish and Game request that the notified wording is reinstated, or the policy be
amended to refer to the environment in such a way that gives effect to the relief
sought.

Policy P4 Minimising Adverse Effects

129.In its original submission, Fish and Game requested the deletion of P4 on the
basis that it is contrary to sustainable management and the NPSFWM and
NZCPS, and contrary to the objectives of the plan (s308/043). If implemented P4
would result in the objectives and in particular the numerical freshwater
outcomes in the section 3 tables not being achieved. Fish and Game requested
replacement of P4 with a policy that ensured the following outcomes:


Sustainable management is achieved



Adverse effects are avoided, remedied, and mitigated, and that



Significant adverse effects are avoided, and that the outcomes from the
policy are clear; and that
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Application of the policy is consistent with achieving the freshwater
outcomes set in section 3 tables



Avoid adverse effects outstanding habitats;



Avoid adverse effects on natural wetlands



Avoid adverse effects on riparian vegetation



Avoid adverse effects on natural character



Avoid adverse effects on ecosystems and habitats with significant
biodiversity values



Avoid adverse effects on fish spawning and juvenile rearing habitats and fish
migration

130.The reporting officer recommends that no changes are made to P4 on the basis
that it provides “specific direction to the interpretation of the meaning of
minimise, which is a term used in two objectives and 40 other policies. Deleting a
policy that provides this certainty for the interpretation of this term would also
reduce the ability of Council to provide consistent decision making” (para 563).

131.As the worked example in Appendix 2 suggests, the very fact that P4 qualifies so
many other policies in the pNRP, and that the assessment of activities appears
to trigger consideration of so many policies, I would question the degree of
certainty P4 provides plan users and decision makers.

132.I also consider that P4 provides for minimisation of effects when the RMA, the
RPS and the NPSFM require a far more stringent approach. For example, the
relationship between P4 and P26 Natural Processes undermines the direction in
the RMA to protect and preserve natural character, which includes natural
processes, from inappropriate use and development.

133.I request that relief sought by Fish and Game for P4 be accepted.
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P5 and P6 Review of existing consents and synchronised expiry/review dates

134.Fish and Game made submissions on both P5 and P6, which deal with the review
of existing consents and the synchronisation of expiry and review dates
respectively. Fish and Game’s submission was that as currently proposed the
policies are contrary to the NPSFM and fail to ensure that the cumulative effects
of activities are sustainably managed. The relief sought was that the policies be
amended so that common catchment expiry dates are set for each catchment
(water management unit) and which will be applied for consent review periods
and expiry dates. It further requested that provisions, which allow consents to
be granted which would cause a catchment or freshwater management unit to
become over allocated, be deleted.

135.I note that Ms Greenberg does not specifically reference Fish and Game’s
original submissions in respect of either provision.

The reporting officer

recommends only minor amendments to P6, which will not give effect to the
relief sought by Fish and Game.

136.It is concerning that the s42A report describes a consenting regime that provides
for over-allocation of water resources:
More specific to proposed Policy P6, consent duration for a resource that is fully
allocated would be assessed differently than for a resource that is not fully
allocated (p.85, para 377).

137.This is contrary to the direction in the NPSFM which seeks to ensure that every
regional plan establishes methods (including rules) to “avoid over-allocation” in
respect of water quality (Policy A1) and provide a planning framework that
avoids “any further over-allocation of fresh water and phase out existing overallocation” in respect of water quantity (Objective B2).
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138.I request that the Panel consider Fish and Game’s submissions on P5 and P6
within the broader context of the Water Quality Hearing Stream, at which the
submitter will provide more technical and detailed evidence.

Policy P7 and P8 Uses of land and water and beneficial activities

139.Policy P7 seeks that the cultural, social and economic benefits of using water for
a range of activities, including aquaculture, electricity generation, irrigation,
stock water and firefighting are recognised. Policy 8 recognises and considers
‘generally appropriate’ a number of activities including activities for the purpose
of restoring natural character, ecosystem health and mahinga kai, the removal
of pest plants and the planting of riparian margins.

140.Fish and Game have requested that P7 be deleted on the grounds that it is
contrary to sustainable management and will fail to ensure that the pNRP
achieves its objectives (s308/046). The s42A officer rejects the requested relief
on the following grounds:

“The recognition of benefits by Policy P7 does not necessarily mean that these
benefits are without adverse effect. The proposed Plan manages the effects of
these activities through other policies and rules in the proposed Plan. I disagree
with submitters requesting the deletion of Policy P7 in its entirety because this
policy provides a place in the proposed Plan where the benefits of using land and
water for certain activities are recognised as beneficial to the community as a
whole” (para 148, s42A Report Beneficial Use and Development).

141.Policy P7 does not explicitly direct the plan user to those policies within the
pNRP that establish how adverse effects of the activities listed in P7 will be
avoided, remedied or mitigated.

The plan user and decision maker faces the

same problems as highlighted in my commentary on O2 above, that the pNRP
does not assist plan users or decision makers to determine which is the
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appropriate selection of objectives and policies against which to assess any
given activity.

142.As notified, P7 provides a list of activities (and values) that rely on the
availability and/or use of land and water resources and over which there may be
conflict.21 The seemingly blanket recognition of uses and values in P7 does not
accurately reflect the specific provision for certain uses and values elsewhere in
the proposed Plan. Nor does it reflect the Council’s duty, under s5 of the RMA,
to avoid, remedy or mitigate the adverse effects of activities.

143.Mr Denton argues that the effects of the activities listed in P7 are managed
through other policies and rules in the proposed Plan. Again, this assertion is
undermined by the lack of limits in the pNRP against which land use and
discharge activities can be managed.

144.I consider that the implementation of P7 would not be consistent with the
purpose of the Act, the RPS and the NPS. I therefore request that the relief
sought by Fish and Game be considered.

145. With regard to P8, Fish and Game sought amendments to the policy to include
activities which result in enhancement of sportfish and gamebird habitats
(wetlands, lakes, and rivers), including restoration of spawning and juvenile
rearing habitats, and include removal of structures which impede fish migration
and flow. Further to amend clause (h) to ensure that it is only structures which
have a beneficial role in enhancing or protecting the habitat and its ecological
values which are recognised as beneficial and generally appropriate (s308/047).

146.In describing the policy, Mr Denton explains:

21

For example, recognising gravel extraction for flood protection and control purposes may conflict with the pNRP’s
commitment (in O11 and O24) to maintain and improve water quality and opportunities for contact recreation and Māori
customary use values. For example, the pNRP prioritises the value of contact recreation and Māori customary use in some
locations in the region in a way that gravel extraction is not. Contact recreation and Māori customary use is specifically
recognised in Schedule H of the pNRP, and Schedule H2 establishes priorities for the improvement of certain waterbodies to
help achieve contact recreation and Māori customary use values.
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“Policy P8 recognises the benefits of certain activities. These activities are
general in nature and afford a benefit in a general sense from that activity rather
than applying a specific benefit. This generality in Policy P8, like Policy P7 does
not sit well with some submitters as the policy confers a level of uncertainty with
the way benefits are conferred on activities or the use of land and water for
certain activities. The assessment of submissions below shows that this
generality is still useful in the proposed Plan” (para 161).

147.In response to Fish and Game’s submission point, Mr Denton says:
“Fish & Game also seeks that reference is made to the enhancement of habitat
of sportfish and gamebirds. Section 7(h) of the RMA requires the protection of
the habitat of trout and salmon. This is provided for in Policy P105. I do not
consider that reference to the enhancement of sport fish and gamebird habitats
is appropriate for this policy. The habitat of trout is given particular regard to in
Policy P105. It is not necessary to repeat that provision here. There is no
statutory requirement to enhance the habitat of gamebirds in the proposed
Plan” (para 168).

148.I note that Fish and Game also submitted on Policy P105 arguing that as notified
it does not sufficiently provide for the protection of salmon and trout. Fish and
Game is concerned that its requirement ‘minimise adverse effects’ on flow
regimes and on the beds of trout spawning waters in Schedule I does not
sufficiently provide for the habitat of trout, and is inconsistent with the
provisions of the RMA (specifically s7(h)) and the NPSFM. The issue with P8,
unlike P105, specifically relates to enhancement activities.

149.Mr Denton also makes the argument that there is not statutory requirement to
enhance the habitat of gamebirds in the pNRP as a reason to reject Fish and
Game’s submission point. I would point out that there is also no statutory
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requirement to provide for artworks that support or enhance public open space,
yet this is included in P8(l).

Policy P11 In-stream water storage

150.Policy P11 relates to in-stream water storage:

The benefits associated with the damming and storing of water within the bed of
a river are recognised when:
(a) there are significant social and economic benefits for the region, and
(b) water remains available for multiple in-stream and out of stream uses
concurrently, and
(c) the reliability of water supply improves as a result, and
(d) the damming and storage of water contributes to the efficient allocation and
use of water.

151.Fish and Game have requested that this provision be deleted in its entirety on
the basis that it is inconsistent with sustainable management and will result in
failure of the pNRP to achieve its freshwater objectives (s308/050).

152.In his discussion of P11, Mr Denton notes:

“There is the potential within the life time of the proposed Plan that large-scale
in-stream water storage projects will be proposed. These could be for rural land
irrigation, water supply or renewable energy generation purposes. These
proposals may have significant benefits to people and communities at the
regional scale but may also have significant adverse effects at the local scale”
(para 174).

153.The purpose of the policy is to ‘guide’ “decision makers to recognise the benefits
of in-stream water storage when certain circumstances exist” (para 176). As
with other beneficial use and development policies, Mr Denton argues that “this
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policy does not stand alone, the effects of the activity are controlled elsewhere
in the proposed Plan” (para 180). He concludes, “I consider that Policy P11 is
not inconsistent with Part 2 of the RMA as recognising in-stream water storage
can only proceed once the criteria provided in Policy P11 are met, and any
potential adverse effects are addressed” (para 182).

154. If one of the criteria for the appropriateness of an in-stream water storage
activity is that “any potential adverse effects are addressed”, then it would be
consistent with the direction of s5 of the RMA that the requirement to “avoid,
remedy or mitigate” adverse effects form part of the criteria of P11 at the very
least.

155.The policy framework of the pNRP is insufficiently robust to enable decisionmakers to determine an activity of the scale signalled in P11 in such a way that
achieves environmental outcomes that are consistent with the RPS, the NPSFM
and the direction of the RMA (ss5, 6 and 7). The lack of limits against which land
use and discharge activities can be managed to effectively safeguard aquatic
ecosystem health, mahinga kai and a range of other values identified in the
pNRP is a critical omission in the Plan’s overarching policy framework.

156.This is a significant not just in relation to the activities needed to construct, fill
and maintain a dam, but also in respect of managing the adverse effects of
agricultural land-based activities a large scale dam will promote and support.
Any policy designed to enable the development of large-scale in-stream water
storage must be accompanied by objectives, policies and methods, including
rules, that ensure land is managed sustainably in order to meet water quality
standards and achieve freshwater objectives.

Reliance on industry good

management practice is not sufficient to ensure that water is used efficiently,
including its assimilative capacity.
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157.As demonstrated earlier in this evidence, output based standards for agricultural
activities, such as nitrogen leaching per ha per annum, are an essential part of
second generation natural resource management plans.
158.Fish and Game will present further planning and technical evidence it support of
its submissions and relief sought in respect of the pNRP’s allocation framework
at Hearing Stream 3.

Policy P15 and P16 Flood protection activities

159.Policy P15 states:

The use, maintenance and ongoing operation of existing catchment based flood
and erosion risk management activities which manage the risk of flooding to
people, property, infrastructure and communities are beneficial and generally
appropriate.

160.P16 is as follows:

The social, cultural, economic and environmental benefits of new catchment
based flood and erosion risk management activities are recognised.

161.Fish and Game submitted that as currently drafted, P15 and P16 do not
recognise the significant adverse effects that river management and flood
protection activities can have on freshwater and its natural character (s308/051
and s308/052 respectively). It seeks amendments to the policies to ensure that
such activities are undertaken in a manner that is consistent with safeguarding
the life supporting capacity, ecological health and processes of freshwater and
which protect the natural character of rivers, lakes, wetlands and their margins.
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162.Mr Denton makes the following argument in support of the proposed structure
of the policies in respect of flood control and river management activities, and
which is also made for P16:
“balancing is addressed by other policies to manage the effects of activities in
the beds of lakes and rivers, nothing in Policy 15 excludes an assessment of the
adverse effects of river management activities. For example, Policy P105 protects
trout habitat, Policy P103 manages gravel extraction, and Policy P25 addresses
natural character in the beds of lakes and rivers. I consider that the current flood
management planning process and provisions in the proposed Plan provide
enough of a safeguard to protect fresh water ecosystems and the natural
character of the beds of lakes and rivers. I do not consider that the policies of the
proposed Plan are unbalanced when read together with those that manage the
effects of flood protection structure and activities” (para 198).

163.However, as set out in Fish and Game’s submission, the policy to recognise and
provide for natural character in the region is insufficient to give effect to s6 of
the RMA. Furthermore, the direction in P25 to avoid significant adverse effects
and avoid, remedy or mitigate other adverse effects on natural character is
undermined by P26 which only requires use and development to be managed to
minimise the effects on the integrity and functioning of natural processes. Also,
as stated, there is no guidance on how the policies inter-relate. Fish and Game
will present further planning and technical evidence it support of its submissions
and relief sought in respect of these provisions at Hearing Stream 3.
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Appendix 1 Statutory requirements for regional plan development
Purpose of a regional plan and Council’s functions under the RMA
164.Section 63 of the Act describes the purpose of the preparation, implementation
and administration of regional plans as being to assist a regional council to carry
out any of its functions in order to achieve the purpose of the Act, including
within the coastal marine area. Section 66 of the Act requires a regional council
to prepare and change any regional plan in accordance with its functions under
s30 and the provisions of Part 2.

165.The functions of the regional council are set out in section 30 of the Act. Section
30(1)(c) is particularly relevant. That section of the Act provides that a regional
council has the following functions for the purpose of giving effect to the Act in
its region:

the control of the use of land for the purpose of—
(i) soil conservation:
(ii) the maintenance and enhancement of the quality of water in water bodies
and coastal water:
(iii) the maintenance of the quantity of water in water bodies and coastal water:
(iiia) the maintenance and enhancement of ecosystems in water bodies and
coastal water:

166.Section 30(f) is also relevant:

(f) the control of discharges of contaminants into or onto land, air, or water and
discharges of water into water:

167.Section 30(4) places some limits on how a regional council can allocate
resources.

55

In considering the Council’s functions under Section 30 of the RMA, it is useful to
consider the broader statutory context the functions are designed to serve. This
context is provided in sections Part 2 of the Act, comprising sections 5, 6, 7, and
8.
168.Section 5 has been described as a “carefully formulated statement of principle
to guide those who make decisions under the RMA”.22 It is given “further
elaboration”23 by the remaining parts of Part 2, namely sections 6, 7 and 8.

169.Under s6, decision makers are guided to recognise and provide for a range of
matters of national importance, including the preservation of natural character
in the coastal environment, wetlands, lakes, rivers and their margins, and the
protection of areas of significant indigenous vegetation.

170.Section 7 requires decision makers to “have particular regard to matters
specified such as kaitiakitanga, the ethic of stewardship and the intrinsic value of
ecosystems.

Under section 8, decision-makers are required to “take into

account” the Treaty of Waitangi.

171.The RMA is structured to result in the development and implementation of a
“cascade of planning documents”, each of which is intended to give effect to
section 5 of the Act and Part 2 more generally. In the words of the Supreme
Court, documents formulated under the RMA “gives substance to its purpose by
identifying objectives, policies, methods and rules with increasing particularity
both as to substantive content and locality”.24 This interpretation of the RMA,
with which I concur, places an obligation on the provisions of regional plans to
give effect to the RMA.

22
23
24

King Salmon Supreme Court decision, para 25.
Ibid, para 25.
King Salmon Supreme Court decision, para 30.
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What are the contents of a regional plan?
Section 66 and 67 of the RMA

172.Turning to the contents of a regional plan, section 66 and 67 set out the
compulsory and discretionary elements. In summary, a regional plan:


Must:
i. State the objectives, policies and rules (if any) for the region
(s67(1);
ii. Record how a regional council has allocated a natural resource
under s30(1)(fa).



May state:
i. The issues the plan seeks to address;
ii. The methods, other than rules, for implementing the policies
iii. Reasons for adopting provisions;
iv. Environmental results expected from the provisions;
v. Monitoring requirements;
vi. Cross boundary issues
vii. Information requirements for resource consents (s67(2)).

173.Section 66 and 67 prescribe the relationship the contents of a regional plan
must have with the direction and requirements of other statutory documents
prepared under the RMA. Specifically, a regional plan:


Must give effect to:
i. A national policy statement;
ii. Any New Zealand coastal policy statement;
iii. Any regional policy statement (s67(3)).



Must take into account:
i. Any relevant planning document recognised by an iwi
authority and lodged with the Council(s66(2A)).
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Must not be inconsistent with:
i. A water conservation order; or
ii. Any other regional plan for the region (s67(4)).



Shall have regard to:
i. any proposed RPS (s66(2)(a));
ii. The Crown’s interests in the CMA and other plans, strategies
or regulations for the sustainable management of the CMA
(s66(2)(b)).

174.The language used in these directions to regional plan makers reflects the
weight that must be applied to the consideration and implementation of each of
the documents listed above. Recent case law has determined that the words
‘give effect to’ simply means “implement”, a “strong directive, creating a firm
obligation on the part of those subject to it”.25

Rules

175.The RMA provides for the inclusion of rules if they are necessary to enable the
council to carry out its functions and to achieve the objectives and policies of
the regional plan (s66). They determine whether a person needs to apply for a
resource consent or whether the proposed activity is a permitted activity and
does not require consent. Rules can also make some activities prohibited,
meaning there can be no resource consent application made for that activity. It
is necessary for an activity to comply with all relevant rules in the Plan, unless
the rule itself states otherwise.

176.Specific guidance regarding the form, content and scope of rules in regional
plans is set out in sections 68, 69 and 70 of the RMA. Rules for land use under s9
require drafting from a different standpoint to those for activities concerning
the coast (s12), beds of lakes and rivers (s13), water (s14) and discharges (s15).
King Salmon, para 77. Also para 80: “A requirement to give effect to a policy which is framed in a specific and
unqualified way may, in a practical sense, be more prescriptive than a requirement to give effect to a policy which is
worded at a higher level of abstraction.
25
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177.Section 30(1)(fa) allows regional councils to devise rules in regional plans to
allocate natural resources, including the allocation of water for take or use, and
the allocation of water’s capacity to assimilate the discharge of a contaminant.26

178. Under section 69 RMA a regional cannot set standards that would result in a
reduction in water quality.

179.Section 70 of the RMA allows regional councils to include rules that permit the
discharge of a contaminant of water into water; or discharge of a contaminant
onto or into land that may result in that contaminant entering water. However,
it must be satisfied that the permitted discharge will not give rise to adverse
effects in the receiving waters (following reasonable mixing), such as any
conspicuous change in the colour or visual clarity and any significant adverse
effects on aquatic life.

180.Section 70 also enables regional councils to include rules requiring the adoption
of the best practicable option to prevent or minimise any actual or likely adverse
effect on the environment of any discharge of a contaminant. Section 70
requires that the council to evaluate whether the rule is the most efficient and
effective means of preventing or minimising the adverse effects on the
environment, having regard to the nature of the discharge and the receiving
environment; and whether a rule requiring the observance of minimum
standards of quality of the environment is a more suitable alternative.

1.

26

The development of rules provided for under s30(1)(fa) is guided by criteria established under Section 30(4). These
include that the rule may not, during the term of an existing resource consent, allocate the amount of a resource that
has already been allocated to the consent; but it may allocate the resource in anticipation of the expiry of existing
consents. In the case of the latter, the rule may allocate all of the resource used for an activity to the same type of
activity or allocate some of the resource used for an activity to the same type of activity and the rest of the resource to
any other type of activity or no type of activity. Section 30(4) also allows for the rule to allocate the resource among
competing types of activities.
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Methods (other than rules)
Section 67 of the RMA

181.Section 67(2) of the RMA allows for the inclusion of methods other than rules in
a regional plan at the discretion of the regional council. They can be nonregulatory in nature.

182.Good practice in respect of the inclusion of methods, other than rules, in
regional plans suggests they could be included in plans when:


there is a need to highlight significant 'other methods' crucial to the
implementation of the policies of the plan to plan users (particularly if
rules are coordinated or work more effectively with the 'other methods')



seeking to ensure the role of other methods in achieving plan objectives
and policies is recognised



a plan intends to give effect to a regional policy statement (in whole or in
part) through means other than rules



there is no other council document external to the plan that may
otherwise contain the detail of the methods proposed to be used. 27

Section 32 of the RMA

183.Section 32 of the Act sets out how the objectives, policies, rules and other
methods of a regional plan need to be evaluated to ensure that they are the
most appropriate way to achieve the purpose of the RMA.

184.Section 32(1) requires that objectives be examined to determine whether they
are the most appropriate to achieve the purpose of the Act, and policies, rules
and methods (collectively referred to in the Act as provisions) be evaluated as to
their appropriateness for achieving the objectives.

The assessment of the

provisions must identify and assess the benefits and costs of the environmental,
social, economic and cultural effects anticipated from the implementation of the
Taken from the Quality Planning website, http://www.qualityplanning.org.nz/index.php/plan-steps/writingplans/methods-other-than-rules.
27
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provision. This includes assessing the opportunities for economic growth and
employment.
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Appendix 2 Worked Example – Discretionary Activity Cultivation
185.In this example, a cultivation activity is proposed within 5m of the Ruamāhanga
River.

Under the pNRP, the Ruamāhanga River is included in the following

Schedules:


Schedule H as a regionally significant primary contact recreation body); and



Schedule F1: Rivers and lakes with significant indigenous ecosystems,
specifically for indigenous threatened/at risk fish species and habitat for six
or more migratory indigenous fish species; and



Schedule I of the pNRP, Important trout fishery rivers and spawning waters.

186.Cultivation is a permitted activity in the pNRP, subject to conditions. The rule
framework is set out below:

Rule R94: Cultivation or tilling of land – permitted activity
The use of land for cultivation is a permitted activity, provided the following
conditions are met:
(a) cultivation shall not occur within 5m of a surface water body, and
(b) cultivation is undertaken along the contour of the land, where reasonably
practicable, and
(c) sediment-laden surface water resulting from cultivation does not flow to a
surface water body.

Rule R96: Cultivation and break-feeding – discretionary activity
The use of land for cultivation or break-feeding that is not permitted by Rule
R94 or Rule R95 is a discretionary activity.

What are the potential and actual effects of cultivation?

187.Cultivation can give rise to a number of in-stream and soil related adverse
effects, and the potential for increased sediment loads to waterbodies from
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cultivation activities can increase as the slope of the land being cultivated
increases, and when undertaken adjacent to waterbodies.

188.Adverse effects that can arise as a result of cultivation activities include:

a) The loss of topsoil (i.e. the permanent loss of soil resource)
b) The discharge of sediment to surface waters and the adverse effects of
sediment (suspended and deposited sediment) in surface water on fish
habitat, spawning sites, aquatic invertebrates;
c) Adverse impacts of sediment on surface water flows;
d) The discharge of phosphorus (in sediment), nutrients and pathogens to
surface water via overland flow; and
e) Increase soils’ vulnerability to erosion.

The assessment against the pNRP

189.The exercise involved assessment against 14 objectives, 22 policies and two nonregulatory Methods.

The table below assesses the activity against the

requirements of the policies, and seeks to identify how and to what extent the
policies would help achieve the associated objectives. From this assessment, I
draw the following conclusions:

190.There are three relevant policies that direct how sedimentation and
contaminants from activities should be managed. Policy 23 seeks to manage
activities to reduce sedimentation rates and pollutant inputs in order to restore
the ecological health and significant values of specific locations in the CMA.
Policy 33 seeks to avoid more than minor adverse effects of activities, including
discharges of contaminants, including sediments, on waterbodies included in
Schedule F1. Policy 100 directs that the overland flow of contaminants to
surface water bodies from the use of land for cultivation shall be minimised
through the use of riparian setbacks and GMP.

However, the objectives

framework in Table 3.4 does not provide a region-wide water quality standard
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for suspended or deposited sediment against which the cumulative discharge
effects of land based activities, or any land-based activity, can be tied. The
objectives framework does not provide a water quality standard for visual
clarity, which can be affected by sediment and can compromise aquatic
ecosystem health and contact recreation outcomes. Neither does Table 3.5 in
the pRNP provide water quality standards for contaminants such as
phosphorous, which can bind to sediment and enter surface waters via overland
flow.

Without appropriate water quality standards in the Plan, the potential

and actual effects of a discharge on the Council’s ability to achieve its objectives
in this regard cannot be determined or assessed.

191.This undermines the overall purpose of the pNRP to carry out its functions to
achieve the purpose of the Act, specifically in this case the control of the use of
land for the purpose of the maintenance and enhancement of water quality
(s30(1)(c)(iii)).

192.In some respects, the activity status and where it applies in the region is at odds
with the strength of the policy direction.

For example, P4(b) directs that

activities be located away from Scheduled areas, including sites in Schedules A,
C, E , and F. In her s42A Part B report, Ms Greenberg states:
In regards to sub-clause (b), I agree that Policy P4 defines minimisation as
locating the activity away from areas identified in Schedules A, C, E and F. The
result is that Policy P4 is clear that minimisation of adverse effects is not the
appropriate management technique for activities in areas identified in
Schedules A, C, E and F. Activities in these areas are managed instead by
policies specific to activities in these areas - proposed Policies P39 (Schedule A
– outstanding water bodies), P41 (Schedule F – ecosystems and areas with
significant indigenous biodiversity values), P45 (Schedule C – sites with
significant mana whenua values) or P46 (Schedule E – sites with significant
historic heritage) (para 586).
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193.However, the rule does not exclude Scheduled areas from permitted activity
status. The restrictions on permitted activity status relate only to proximity to a
surface water body, whether cultivation is carried out with the contours of the
land, and the requirement for the activity to not result in sediment-laden water
flowing to a water body.

These standards are insufficient to protect and

preserve sites with significant values.

194.In respect of this worked example, policy 41 is also relevant. This policy directs
that in the first instance, activities should avoid the ecosystems and habitats in
Schedule F1. Where these environments cannot be avoided, more than minor
adverse effects must be avoided, remedied or mitigated, and residual adverse
effects may be appropriately managed by way of biodiversity offsets. Where
none of these tests can be met, “the activity is inappropriate”. The strength of
the policy direction should be reflected in the rules framework with either more
stringent and enforceable permitted activity standards for activities in
Scheduled areas, as recommended by Fish and Game in its original submission,
or providing for activities in these areas as discretionary activities.
195.The exercise I have undertaken also indicates that managing activities provided
for in the pNRP against the policy framework provided in the proposed Plan may
result in:


Disagreement between applicants and decision-makers on the appropriate
policy framework for the consideration of an activity;



Disagreement between applicants and decision-makers on the appropriate
ranking between objectives and policies where there is an unresolved conflict
of values or outcomes;



Granting of consents for activities that have the potential to undermine the
Council’s ability to achieve key objectives (Objectives such as maintaining and
restoring aquatic ecosystem health and mahinga kai, and preserving and
protecting other values required by the Act or considered important by the
community);
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The failure to manage cumulative effects in a manner that is consistent with
the requirements of the Act, the direction of the RPS and NPSFM and the
values and objectives of the pNRP;



The potential authorisation of discharges of contaminants into the
environment in a manner that is inconsistent with s70 of the RMA.
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Table 1: Policies in the pNRP against which a discretionary activity cultivation application may be assessed

Policy direction

Problems with this?

P105 Give particular regard to salmon and
trout by requiring the effects of the
cultivation activity to be managed to ensure it
contributes to:

The requirement for the activity to maintain or improve the water quality in the river consistent
with O25 ties the activity to the limits in Table 3.4 However, as Mr Adam Canning’s explains, the
attributes in Table 3.4 are not sufficient to safeguard aquatic ecosystem health and protect the
habitat of trout and salmon. Managing a cultivation activity in line with the limits in Table 3.4
would not result in the effects of an individual activity maintaining or improving water quality
consistent with the outcomes sought in O25, on a cumulative basis.









maintaining or improving the
water quality in the river (the
Ruamāhanga) consistent with
objectives in O25.
Minimising changes in flow regime
that would prevent trout from
completing their lifecycle (to as
small as practicable – P4 also
applies)
Maintaining the amount of pool,
run and riffle habitat
Maintaining fish passage
Minimising the adverse effects on
beds of trout spawning rivers

P100 This directs that either the planting of
riparian margins or, presumably, the
maintenance of existing riparian margins and
the use of GMP be utilised to minimise (that
is, make as small as practicable) the overland
flow of contaminants (in this case sediment
and P) to surface water.

Furthermore, tying the activity to the limits in Table 3.4 will not assist in the management of the
effects of the key contaminants in question, i.e. sediment and phosphorus, which can adversely
effect trout and salmon and their habitats. Not providing for effects of activities to be
benchmarked and managed against limits that include sediment and P will not enable the Council
to determine whether it is achieving objectives O5 (safeguard aquatic ecosystem health), O25,
O30, and is inconsistent with the goal of O46 and O47 (the amount of sediment laden runoff
entering water is reduced).

This policy only seeks for the overland flow of contaminants from activities to be minimized.
Because there are no sediment or P limits or targets in the pNRP, it makes the measurement of the
success of mitigation measures used in respect of activities that could result in the overland flow of
contaminants to contribute to the achievement of the pNRP’s objectives effectively meaningless.

Consistent with achieving
objectives?
The policy framework provides for
an activity as a discretionary
activity on the basis of the
potential adverse effects of the
activity in a particular regard –
sedimentation – which other
objectives in the pNRP identify as
need control. Yet the policy
framework fails to provide for the
management, measurement or
monitoring of that contaminant.
On a case-by-case basis, and on a
cumulative basis, R94 and R96
have the potential to result in
adverse effects that will undermine
the Council’s ability to achieve the
Plan objectives, and the necessity
to give effect to the RMA. This
interim framework has the
potential to result in water quality
worsening in the period prior to
Whaitua Committees preparing
catchment specific provisions.

Consistent with giving effect to
the Act?
Does not give effect to s5(2)(b) and
s7(h).

Whilst implementing Policy 100
and P101 is consistent with the
outcomes sought by O47, achieving
O47 may not achieve the outcomes
sought by O25 and O30.

Potentially inconsistent with the
requirement to give effect to
s5(2)(b) and s7(h).

Furthermore, the maintenance and/or enhancement of an established riparian margin is likely to
be more effective at preventing the overland flow of contaminants reaching a surface water body
than a freshly established riparian margin. Yet, under the policy framework, both are acceptable
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Policy direction

Problems with this?

P101 This is of relevance in respect of the
management of existing riparian margins, and
would also apply to the management of new
riparian planting

and both would be considered consistent with the objective O47. Neither scenario may result in
in-stream outcomes that are consistent with O25’s goal to safeguard aquatic ecosystem health, or
to maintain or improve trout habitat, as required by O30.

Consistent with achieving
objectives?

Consistent with giving effect to
the Act?

s5 requires that adverse effects be
avoided, remedied, or mitigated.
GMP may not result in that
occurring. Achieving O44 is not
consistent with avoid, remedy or
mitigate adverse effects. Adverse
effects on land or water from land
use may result in the LSC of soil
and water to be compromised.
The overall policy framework with
respect to the non-regulatory
management of land use activities
is potentially inconsistent with
giving effect to Part 2 of the RMA,
the NPSFM, the NZCPS or the RPS.
The approach is inconsistent with
the sustainable management of
natural and physical resources.

Establishing region-wide sedimentation or P objectives in Table 3.4 and visual clarity standards in
either O24 or O25 in the pNRP would enable the potential and actual adverse effects of activities
on statutory and community fresh and coastal waters to be measured and monitored during the
interim period, prior to the establishment of catchment-specific provisions.
(P96) This policy requires that rural land use
be managed using good management
practice (GMP).

Whilst P96 is quite directive, the methods to support this policy describe a ‘in development’
situation with regard to the establishment of GMP. M28 indicates that the Council is still in the
process of developing practices, policies and tools (including rules) to support the implementation
of policies which rely on GMP to achieve the desired environmental outcomes. Legal submissions
highlight the risks associated with relying on non-regulatory methods to achieve environmental
outcomes required by the RMA, the NPSFM, the NZCPS and the RPS. M12 states that the Council
will ‘encourage’ sustainable rural land management by promoting GMP. GMP for cultivation is
provided on the Council’s website. It is the Non-Inversion Agronomy: Guidelines for successful
reduced tillage prepared by the Foundation for Arable Research. The non-regulatory nature of the
Methods relating to GMP, combined with the lack of numeric target and limits in the pNRP,
undermines the strength of the policy framework of the pNRP to ensure that the Plan’s objectives
can be achieved region-wide.

O44 only requires that the adverse
effects on soil and water from land
use activities are ‘minimised’.
Implementing P96 may be
consistent with achieving O44.
However, achieving O44 may be
inconsistent with achieving O25
and O30.

(P69) This requires that the adverse effects
of any discharge to water from an activity on
community drinking water supplies and group
drinking water supplies be avoided ‘to the
extent practicable’. Where the adverse effect
cannot be avoided, the adverse effects shall
be managed against a number of criteria.

One of the criteria for the management of the adverse effects of the discharge of contaminants to
water is “water quality in relation to determinands, including aesthetic determinands, at the water
supply abstraction point”

The policy framework does not
ensure that O6, O24 or O25 can be
achieved.

The contamination of water at the water supply abstraction point, if that is outside of the zone of
reasonable mixing of the discharge in question (or a number of discharges), is inconsistent with s70
of the RMA and the NPSFM.
The interim policy framework in the pNRP provided in O24 and O25 does not provide for the range
of numeric objectives that would enable an assessment of activities managed by the pNRP against
P69(a) and (b) to be meaningfully achieved, or provide for a monitoring and management
framework of a discharge activity that could assist with the implementation of P69 and the
achievement of the related objectives.
The policy framework in respect of protecting freshwater drinking supplies for human
consumption undermines the achievement of the objective O8 which sets the goal of ensuring that
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Policy direction

Problems with this?

Consistent with achieving
objectives?

Consistent with giving effect to
the Act?

The policy framework does not
ensure that O24, O25 or O47 can
be achieved.

The approach is inconsistent with
the sustainable management of
natural and physical resources.

The policy framework of the pNRP
is insufficient to contribute to the
achievement of O5, O9, O47, O24,
O25 and O23.

Does not achieve the purpose of
the Act.

O44 only requires that the adverse
effects on soil and water from land
use activities are ‘minimised’.
Implementing P65 may be
consistent with achieving O44.
However, achieving O44 may be
inconsistent with achieving O25
and O30.

s5 requires that adverse effects be
avoided, remedied, or mitigated.
Achieving O44 is not consistent
with avoiding, remedying or
mitigating adverse effects.
Adverse effects on land or water
from land use may result in the LSC
of soil and water to be
compromised. The overall policy
framework with respect to the
non-regulatory management of

sufficient water of a suitable quality is available for the health needs of people.
The policy framework only requires ‘management’ of the adverse effects, not their remedy or
mitigation. This is inconsistent with the purpose and principles of the RMA.

P67 This policy directs that the adverse
effects of discharges to land and water are
minimised. The water quality standards in
P71 which are reference in P67(e) apply only
to point source discharges.

P66 This policy provides guidance to decision
makers when considering an application for a
discharge consent. It is consistent with the
direction contained in Policy A4 of the
NPSFM. It applies to new diffuse and point
source discharges, or to a change or increase
in any diffuse or non-diffuse discharge.

As P67 is a minimise policy, P4 must also be referred to. P4 directs that minimisation may be
achieved by considering alternative locations, locating the activity away from Scheduled sites,
using good management practice, designing the activity to reduce its scale or footprint. There is
no clear direction in the pNRP as to how P4 affects the interpretation of P67. For example, P67
indicates that avoiding the production of the contaminant is sought (it is not clear whether the
requirement to avoid will be considered equal to the other options in P67); yet P4 requires the
reduction of adverse effects of the activity to the smallest amount practicable. There is little
incentive in the policy framework to avoid the production of the contamination.
As notified, the rules suite for cultivation does not provide for any ancillary diversion of water
pursuant to s14(2) RMA on the land where the cultivation or break-feeding is undertaken, or
discharge of sediment into water pursuant to s15(1) RMA resulting from the cultivation or breakfeeding. Neither does the rule suite indicate to the plan user that such ancillary activities may
require a resource consent under the pNRP (which is provided for under rules R42 and R68), or
direct the plan user to the relevant rules in the pNRP. This could cause confusion amongst plan
users, uncertainty and additional time and expense for applicants.

An application for cultivation that did not
meet the permitted activity standards of R94
would need to be assessed against this policy.

The numeric and narrative objectives in O24 and O25 are incomplete to ensure that water quality
can be managed, cumulatively or on a case-by-case basis to provide for ecosystem health and
mahinga kai. The incompleteness is both in terms of the number of attributes for which targets
and limits are identified, and the thresholds at which the attributes are set. Neither are the
numeric objectives sufficient to ensure that the Council can achieve O24 in respect of contact
recreation and Māori customary use.

P65 This policy requires that the adverse
effects of discharges of contaminants to land
and water be minimised, and establishes a
number of broad methods by which
minimization could occur.

The interim policy framework in the pNRP provided in O24 and O25 does not provide for the range
of numeric objectives that would enable an assessment of an activity against P65 to be
meaningfully achieved, or provide for a monitoring and management framework of a discharge
activity that could assist with the implementation of P65. In respect of cultivation activities,
demonstrating the implementation of P100 (riparian margins) could effectively indicate that P67(d)
is also complied with. However, this could still result in the diffuse discharge of contaminants from
the activity that individually, or cumulatively with the effects of other activities, result in adverse
effects on aquatic ecosystem health, mahinga kai and other values relevant to the location and
locations impacted by the activity (downstream, for example) that is inconsistent with the plan’s
objectives, the RPS and the RMA.
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Policy direction

Problems with this?

Consistent with achieving
objectives?

Consistent with giving effect to
the Act?
land use activities is inconsistent
with giving effect to Part 2 of the
RMA, the NPSFM, the NZCPS or the
RPS.

This policy framework is unlikely to
assist the Council to achieve O33.
The wording of P44 is not
consistent with the outcome of
O33, which seeks that sites of
significance to mana whenua are
protected and restored, not
protected and/or restored. The
policy framework is also
inconsistent with the outcomes
ancitipated in O14.
The policy framework established
by P40-42 is unlikely to assist the
Council to achieve O35 or O28
(natural wetlands), and undermine
the achievement of O17 (natural
character of […] natural wetlands)

The policy framework is not
consistent with s5, s6(e) or s7(a) of
the RMA

The policy framework is unlikely to
assist the Council to achieve O35.

The policy framework will not
ensure that the adverse effects of
land-based activities are managed
in such a way that is consistent
with s5 of the RMA, and s6(c).

The water quality standards in P71 that are referenced in P65(e) only apply to point source
discharges. The management of point source discharges in the proposed Plan is undermined by
the failure of the pNRP to apply water quality standards to all discharges to surface and coastal
waters.
P44 This policy seeks that sites with
significant mana whenua values identified in
Schedule C shall be protected and/or
restored.
P45 provides an avoid, remedy and mitigate
cascade similar to that for P40-P42 below.

The provision is to protect and/or restore. Firstly, these are potentially quite different outcomes
for a location in the schedule. Secondly, the policy framework does not address the potential for
cumulative effects of activities within scheduled and identified areas. The policy framework still
allows for the generation of affects that are not categorized as ‘not more than minor’ but which
may be significant considered on a cumulative basis. This is contrary to the direction in s5 of the
RMA to avoid, remedy and mitigate adverse effects.
The policy framework does not direct how effects that occur outside scheduled site but may still
have effects on scheduled sites should be managed.

P40, P41 and P42 This suite of policies seeks
to protect and restore ecosystems and
habitats with significant biodiversity values.
This includes the Ruamāhanga River. P41
requires that in the first instance, activities
avoid these ecosystems and habitats. Where
they cannot be avoided, P41 applies the
remedy, mitigate and offset cascade to more
than minor adverse effects. Effects that are
not more than minor are not specifically
provided for. P42 applies to activities in
‘surrounding areas’. This term is not defined.
P33 The Ruamāhanga River is identified in
Schedule F1 as a habitat for indigenous fish
species. This policy requires that the more
than minor adverse effects of certain
activities on these species be avoided. The
activities include discharges of contaminants,
including sediment.

The provision is to protect and restore. Yet, Policy 41 does not address the potential for
cumulative effects of activities within scheduled and identified areas. Policy 42 includes
consideration of cumulative effects, but this is in respect of use and development in surrounding
areas, not of activities within scheduled areas. Policy 41 still allows for the generation of affects
that are not categorized as ‘not more than minor’ but which may be significant considered on a
cumulative basis. This is contrary to the direction in s5 of the RMA to avoid, remedy and mitigate
adverse effects.

The policy framework will not
ensure that the adverse effects of
land-based activities are managed
in such a way that is consistent
with s5 of the RMA, and s6(a) and
(c).

The policy framework does not direct how effects that occur outside scheduled site but may still
have effects on scheduled sites should be managed.

The policy is to be implemented in instances where adverse effects are ‘more than minor’.
Without a comprehensive objectives framework calibrated to protect and restore aquatic
ecosystem health and indigenous fish species, the measurement of effects contributed by any
activity, and the determination of those effects on indigenous fish species, will not be possible.
The implementation of this policy will not assist the Council to achieve the pNRP’s objectives.
The policy framework could result in the diffuse discharge of contaminants from the activity that
individually, or cumulatively with the effects of other activities, result in adverse effects on aquatic
ecosystem health, mahinga kai and other values relevant to the location and locations impacted by
the activity (downstream, for example) that is inconsistent with the plan’s objectives, the RPS and
the RMA.
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Policy direction

Problems with this?

P31 and P32 A cultivation activity assessed
against P31 and P32 needs only to be
managed to minimize a series of adverse
effects, including adverse effects natural flow
characteristics and aquatic habitat diversity
and quality.

The implementation of the policies must help achieve O5, O25 and O26, yet the policies do not
relate back to the objectives in O25. Significant adverse effects in P32 are not identified or
defined, and the policy framework essentially allows for activities to generate significant adverse
effects. This is contrary to the direction in pNRP objectives and s5 of the RMA to safeguard lifesupporting capacity of water and ecosystems. The policy suite fails to identify that where
significant adverse effects cannot be avoided, remedied or mitigated or redressed that the activity
is inappropriate.

P26 This provides for activities to be managed
to minimize effects on natural processes

P23 This policy seeks to ensure that over time
activities will be managed to reduce
sedimentation rates and pollutant inputs so
as to restore the ecological health and
significant values of three specific locations,
including Lake Wairarapa. It also directs the
management of erosion-prone land and
riparian margins in the relevant catchments
to achieve the same outcomes.
P22 This policy requires that significant
adverse effects on the ecosystem values of
estuaries be avoided.

Consistent with achieving
objectives?
The implementation of these
policies will not assist the Council
to achieve it’s objectives O4, O5,
O25 and O26

Consistent with giving effect to
the Act?
The policy framework is
inconsistent with s5 and s6(a) and
(c)

Inconsistent with the direction
under s6(a) of the RMA.

Establishing a region-wide sedimentation or P objectives in Table 3.4 in the pNRP would enable the
potential and actual adverse effects of activities on the statutory and community values attributed
to fresh and coastal waters to be measured and monitored during the interim period, prior to the
establishment of catchment-specific provisions.

O19 seeks that the interference of
use and development on natural
processes is minimised. This is
inconsistent with the requirement
in O17 to preserve and protect
natural character (of which natural
processes are a part) from
inappropriate use and
development. The management of
adverse effects of activities on
natural processes to the low
threshold of ‘minimise’ will
compromise the Council’s ability to
achieve it’s functions under the Act
and to achieve its objectives.
Not having an effective objectives
framework against which
sedimentation and nutrient
discharge effects from activities
can be measured, monitored and
managed will compromise the
achievement of relevant objectives
O5, O18, O25, and O31.

Estuaries are particularly sensitive to cumulative effects. The policy framework of the pNRP does
not provide a practical, equitable means of determining the cumulative effects of the activities
permitted or provided for in the proposed Plan. Without the provision of a comprehensive
objectives framework against which the effects of activities can be managed, monitored and
measured, an understanding of the contribution of any given activity to the cumulative effects on

Not having an effective objectives
framework within which the
discharge effects from activities
can be measured, monitored and
managed will compromise the

Inconsistent with s5, s6(a), (b) and
(c)

If the overall outcome of a policy assessment is that certain activities simply cannot meet the
policy tests, this should be reflected in the rules framework (e.g. as non-complying or prohibited
activities).
Natural processes form part of natural character. Natural character must be recognized and
provided for under s6(a) and preserved and protected from inappropriate use and development.
The requirement for the adverse effects of an activity to be minimised and not avoided in these
circumstances is contrary to s6(a) and O17 of the pNRP.

Because there are no sediment or P limits or targets in the pNRP, it makes the measurement of any
resultant reduction as a result of mitigation measures in respect of an activity’s ability to
contribute to the achievement of the pNRP’s objectives effectively meaningless.

Inconsistent with s5, s6(a), (b) and
(c)
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Policy direction

Problems with this?
values estuarine environments will be difficult to achieve.

P4 provides guidance on how adverse effects
may be minimised. It relates to several other
policies in the pNRP that require the
minimisation of effects.

P3 This policy sets out the precautionary
approach and when it should be used

P1 This policy states that land and water
resources will be managed using the
principles of integrated catchment
management.

In the context of this scenario, this policy should be applied in the consideration of the following
adverse effects: effects on natural processes, natural flow processes, effects on aquatic habitat
diversity and quality, effects on breeding, spawning at critical times, effects on riparian margins
and restore them, effects of nutrient discharges, effects of discharges of contaminants to water,
including minimising the volume or amount of that discharge, minimise changes in flow regimes
that would otherwise prevent trout from completing their life cycle, minimise adverse effects on
the beds of trout spawning waters identified in Schedule I (trout habitat).
I question the degree of certainty P4 provides plan users and decision makers. I also consider
that P4 provides for minimisation of effects when the RMA, the RPS and the NPSFM require a far
more stringent approach. For example, the relationship between P4 and P26 Natural Processes
undermines the direction in the RMA to protect and preserve natural character, which includes
natural processes, from inappropriate use and development.
The lack of an effective objectives framework for fresh and coastal waters in the pNRP means that
there is limited information regarding the receiving environments, and it is difficult for applicants
and decision makers to determine the potential effects of any given activity, or provide for
conditions of consent that could provide for an adaptive management regime over the lifetime of a
consent. The effect of the pNRP is to require the assessment of activities on key values identified
in the plan on a case-by-case basis, which undermines the intent of the plan to provide an interim
integrated management framework, and does not assist an assessment or overall understanding of
the cumulative effects of activities managed by the pNRP.
It is not clear how this policy would be applied when considering an application for an activity
under the pNRP. This policy states that decision-making will use the catchment as the spatial unit.
However, this is not reflected in the pNRP except for interim water allocation regimes in the
Whaitua chapters. It indicates that adaptive management will be applied to the management of
activities. However, this may not be appropriate if the catchment is significantly over-allocated.

Consistent with achieving
objectives?
achievement of relevant objectives
O5, O18, O25, and O31.
This policy and the policies it
relates to could undermine the
achievement of the objectives to
which the matters included relate.

Consistent with giving effect to
the Act?

Not having an effective objectives
framework within which the
discharge effects from activities
can be measured, monitored and
managed will compromise the
achievement of the pNRP’s
objectives.

The approach is inconsistent with
the sustainable management of
natural and physical resources.

It appears to restate O1 and O2
without adding any value for
applicants or decision makers.

The approach is potentially
inconsistent with the sustainable
management of natural and
physical resources.

The approach is inconsistent with
the sustainable management of
natural and physical resources.
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